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CASES 


▲DJUDGCDXK 


THE   COURT   OF   CHANCERY, 

OF  THE  STATE  OF  NEW  JERSEY, 

JUVB  TERM,  1849,    (OorUinutd,) 

OLIVER    S.    HALSTED,    CHANCELLOE. 


Robert  H.  McCurdy,  Herman  D.  Aldrich,  and  William 
Spencer,  t;.  Thomas  J.  Agnew. 

A  ptftncnhip  oompoted  of  A  and  B  in  New  York,  wu  diflaolred  in  Jan.,  1844  A 
fint  took  the  aisets  to  settle  the  affaira  of  the  firm.  A  became  a  member  of  a  new 
partnenhip,  of  A,  0  and  €k>.,  and  put  into  the  said  new  firm  |8600  of  fhe  goodi 
of  Mid  late  firm  of  A  and  B,  and  B  took  assets  of  said  late  firm  to  the  amount  of 
$1575,  A  met  tbe  eoga^ments  of  said  late  firm  as  long  as  the  settlement  of  their 
afiTairs  remsiaed  in  his  hands.  After  a  few  months,  it  was  agreed  between  A  and 
B,  that  B  should  take  the  assets,  and  go  on  with  the  settlement  of  the  afiain  of  the 
Ute  firm  of  A  and  B.  At  or  about  the  time  of  this  change,  two  accommodation  notes 
made  bj  D,  a  brother  of  A,  and  endorsed  hj  A,  C  and  Ca,  were  obtained,  one 
dated  April  1,  and  the  other  April  4, 1844,  one  at  4  and  the  other  at  3  months, 
amounting,  together,  to  $8200,  for  the  purpose  of  raising  monej  to  meet  engage- 
ments of  said  late  firm  of  A  and  B.  The  money  could  not  be  raised  on  these  notes ;  and 
afterwords,  notes  bearing  the  same  dates,  for  the  same  amounts,  and  payable  at  the 
sanae  times,  nMde  by  A,  G  and  Co.,  payable  to  and  endorsed  by  A,  were  procured, 
to  be  used  instead  oi  Vba  mAA  first  two  notes,  for  the  same  pttppotm,  A  bond  and 
mortgage  from  A  to  D  was  made  on  the  16th  of  April,  1844,  without  any  consider- 
ation,  either  for  the  sole  purpose  of  protecting  D  against  his  said  endorsements  or 
liar  the  purpose  of  raising  money  on  them  as  securities  having  do  connection  with 
tte  said  endorsements;  for  which  ef  these  purposes  the  bond  and  mortgage  w«re 
gfiTW  WM  a  natter  in  dispute  between  the  parties.  The  two  notes  endorsed  by  D, 
■ad  tti9  bond ndmofftgagv  went  into  the  handsof  K,  in  New  York,  for  the  pnr- 
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pose  of  hayiog  money  raised  on  them,  to  be  applied  to  the  payment  of  debts  of  said 
late  firm  of  A  and  B.  The  bond  and  mortgage  were  assigned  by  D  to  K,  without 
any  consideration  therefor,  for  the  more  convenient  transferring  them  to  any  lender 
of  money  on  them,  D  not  residing  in  New  York.  Money  was  advanced  by  K,  or 
raised  by  him  on  the  said  two  notes  endorsed  by  D.  No  money  was  raised  on 
the  bond  and  mortgage  as  separate  securities  disconnected  with  the  notes  endorsed 
by  D.  After  the  dissolution  of  the  partnership  of  A  and  B,  B  went  into  partnership 
with  0,  under  the  name  of  B  and  Co ,  and  this  firm  became  indebted  to  the  com- 
plainants for  goods  sold  by  the  complainants  to  them,  for  which  they  gave  their 
notes  to  the  complainants.  The  notes  of  A,  G  and  Co.,  endorsed  by  D,  were  paid, 
half  by  B,  and  the  other  half  by  A.  On  the  24th  of  Sept.,  1844,  the  bond  and  mort- 
gage were  assigned  by  E,  without  any  consideration,  to  the  complainants,  by  the 
direction  of  B,  as  collateral  security  for  the  payment  of  said  notes  given  by  B 
and  Ca  to  the  complainants,  and  the  complainants  chtim  to  hold  them  as  securities 
for  goods  sold  by  them  to  B  and  Co.  before  and  after  the  assignment  of  the  bond  and 
mortgage  to  them.  The  complainants  made  no  inquiry,  either  of  the  mortgagor  or 
mortgagee,  to  ascertain  for  what  purpose  they  were  given,  or  whether  there  was  any 
money  due  on  them,  or  whether  B  had  any  right  to  direct  the  assignment  of  them, 
and  before  they  took  the  assignment,  received  firom  E  such  information  as  apprised 
them  that  when  E  made  the  assignment  to  them  he  had  no  right  existing  in  him  to  do  it. 

Mtld,  That  if  the  bond  and  mortgage  were  given  for  the  specific  purpose  of  protecting 
D  against  his  said  endorsements,  (which  the  Court  thought  to  be  the  weight  of  the 
evidence,)  then,  after  those  notes  were  paid,  the  purpose  for  which  the  bond  and 
mortgage  were  given  was  accomplished,  and  E  had  no  right  to  assign  them,  and  B 
to  direct  the  assigment  of  them,  and  that  the  complainants  acquired  no  interest  in  them. 

Sdiif\urQi€r^  That  if  the  bond  and  mortgage  were  made  and  assigned  to  E  for  the 
pnrpoae  of  enabling  him  to  raise  money  thereon  for  the  purposes  of  said  late  firm  of 
A  and  B,  E  had  no  right,  under  the  facts  in  evidence,  to  assign  them  to  the  com- 
ifiainants,  and  B  had  no  right  to  direct  the  assignment  of  them  by  E  to  the  oom- 
fflainants  as  collateral  security  for  the  notos  of  B  and  Co.,  given  for  goods  bought 
by  them  of  the  complainants. 

The  bill  was  filed  on  the  12th  day  of  September,  1845,  by 
Robert  H.  MoCurdy,  and  Herman  D.  Aldrich,  of  the  city  of 
New  York,  and  William  Spencer,  of  the  city  of  Brooklyn,  in  the 
State  of  New  York ;  and  states  that,  on  or  about  the  sixteenth 
day  of  April,  1844,  Thomas  J.  Agnew,  of  the  city  of  New  York, 
was  seized,  or  pretended  to  be  seized  in  fee  of  the  lands  and 
premises  in  the  bill  mentioned. 

That  on  the  said  sixteenth  day  of  April,  1844,  the  said 
Thomas  J.  Agutrrr  did  ozoouio  aud  deliver  to  one  Andrew  Ag- 
new, a  certain  bond  or  obligation  in  writing  under  his  hand  and 
seal,  whereby  he  the  said  Thomas  J.  Agnew  became  bound  unto 
the  said  Andrew  Agnew  in  the  penal  sum  of  eight  thousand  dol- 
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lars  irell  and  trulj  to  be  paid  to  the  said  Andrew  Agnew,  his 
certain,  &c.,  which  bond  was  conditioned  for  the  payment  of 
ItOOO,  with  interest  at  six  per  cent.,  on  or  before  May  1, 1845. 
That  the  said  Thomas  J.  Agnew,  in  order  to  secure  the  pay- 
ment of  the  said  sum  of  money,  with  the  interest  thereon  in  man- 
ner aforesaid,  in  and  by  a  certain  indenture  of  mortgage,  bearing 
eren  date  with  the  said  bond,  under  his  hand  and  seal  duly  made 
and  executed,  and  for  and  in  consideration  of  the  further  sum  of 
fire  shillings,  the  receipt  whereof  he  did  thereby  acknowledge, 
did  grant,  bargain,  sell,  &c.,  unto  the  said  Andrew  Agnew,  his 
heirs  and  assigns^  all  that  certain  lot  of  land  being  No.  7,  situa- 
ted, lying  and  being  in  the  township  of  North  Brunswick,  in  the 
county  of  Middlesex,  on  the  southwest  side  of  the  new  road  to 
Cool  Spring;  (describing  the  premises);  which  mortgage  con- 
tained a  proriso  that  the  same  should  be  void  on  the  payment  of 
the  said  sum  of  $4000,  with  interest,  according  to  the  condition 
of  the  said  bond. 

That  on  the  16th  of  April,  1844,  the  execution  of  the  said 
indenture  of  mortgage  was  duly  acknowledged  by  the  said 
Thomas  J.  Agnew,  before  William  H.  Maxwell,  one  of  the  Com- 
missioners, &c.,  then  residing  in  the  city  of  New  York. 

And  that  the  said  mortgage  was  on  the  same  day  duly  regis- 
Vered  in  the  Clerk's  office  of  the  county  of  Middlesex. 

That  afterwards,  to  wit,  on  the  twenty-third  day  of  April, 
1844,  and  while  the  said  sum  of  money  was  stiU  duo  and  unpaid, 
the  said  Andrew  Agnew,  for  and  in  consideration  of  the  sum  of 
four  thousand  dollars  to  him  in  hand  paid  by  ElijsJi  H.  Kimball, 
of  the  city  of  New  York  aforesaid,  by  a  certain  writing  of  assign- 
ment under  his  hand  and  seal,  did  assign,  transfer  and  set  over 
unto  the  said  Elijah  H.  Kimball  the  said  bond  and  indenture  of 
mortgage,  and  all  the  money  due  and  to  grow  due  thereon,  and 
also  all  the  estate,  right  and  interest  in  and  to  the  lands  and 
prexmses  therein  and  thereby  granted  and  conveyed,  to  have  and 
toxoid  the  same  to  the  said  Elijah  H.  Kimball,  his  heirs  and 
wsigos  forever,  subject  only  to  the  proviso  in  the  said  indenture 
of  mortgage  mentioned. 

That  afterwards,  to  wit,  on  the  24th  day  of  September,  1844, 
»xi4  while  the  said  sam  of  four  thousand  dollars  still  remained 
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due  and  unpaid,  the  said  Elijah  H.  Kimball,  for  a  valuable  con- 
fiideration  to  him  in  hand  paid  by  the  complainants,  bj  a  certain 
irriting  of  assignment  under  his  hand  and  seal,  did  assign,  trans- 
fer and  set  over  unto  the  complainants  the  said  bond  and  inden- 
ture of  mortgage,  and  all  the  money  due  and  to  grow  due  thereon ; 
and,  also,  all  the  estate,  right  and  interest  in  and  to  the  lands 
and  premises  therein  and  thereby  gtanted  and  conveyed,  to  have 
and  to  hold  the  same  to  the  complainants,  their  heirs  and  assigns 
forever,  subject  only  to  the  proviso  in  the  said  indenture  of  mort- 
gage mentioned. 

That  the  whole  of  said  principal  sum,  with  a  large  amount  of 
interest,  is  still  due  on  the  said  bond  and  indenture  of  mortgage. 

That  the  said  mortgaged  premises  have  always  been,  since  the 
date  of  the  said  indenture  of  mortgage,  in  the  possession  of  the 
said  Thomas  J.  Agnew,  or  in  the  possession  of  some  one  holding 
cr  claaming  under  him,  and  that  the  said  Thomas  J.  Agnew  has 
at  all  times  received,  and  still  does  receive,  the  rents,  issues  and 
profits  thereof,  to  the  entu*e  exclusion  of  the  complainants. 

The  bill  prays  foreclosure  3  and  a  sale  of  the  premises. 

On  the  17th  of  December,  1846,  the  defendant  filed  and  pro- 
pounded to  the  complainants  the  following  interrogatories : 

First  Interrogatory.  Were  you,  or  cither  of  you,  and  which, 
on  the  first  day  of  April,  1844,  personally  acquainted  with 
Thomas  J.  Agnew,  John  Orville  Taylor,  or  Andrew  Agnew,  or 
either  of  them,  and  if  so,  for  how  long? 

2d.  State  whether  prior  to  the  said  first  day  of  April,  1844, 
you,  as  the  firm  of  McCurdy,  Aldrich  &  Spencer,  had  any 
dealings  with  the  late  firm  of  Agnew  &  Taylor,  of  tb©  city  of 
New  York,  and  if  so,  its  general  nature  and  amount,  as  to  goods 
sold,  money  leut,  blllo  or  notoo  accepted,  endorsed  or  discounted  ? 

8d.  State  whether  since  the  first  day  of  April,  1844,  you  have 
had  any  business  transactions  with  the  said  late  firm  of  Agnew 
&  Taylor,  and  if  so^  the  general  nature  and  amount  thereof  1 
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4th.  State  as  near  as  Von  can  the  amount,  if  any,  in  which  the 
said  late  firm  of  Agnew  &  Taylor  were  indebted  to  you  on  the 
fint  day  of  April,  1844,  and  whether  the  same  was  due  or  owing 
on  acconnt,  bill,  note,  or  other  negotiable  paper,  or  is  still  due 
isA  owing,  or  how  much  thereof? 

5tk.  State  whether  you  ever  inquired  of  Thomas  J.  Agnew,  or 
Ariirew  Agnew,  as  to  the  validity  of  the  bond  and  mortgage 
stetttioned  in  the  complainants'  bill,  or  of  the  amount  duo  there- 
on, and  if  so,  when  and  where  ? 

64.  State  what  consideration,  in  money  or  otherwise,  you  gave 
or  paid  Elijah  H.  Eamball,  of  Neve  York,  for  the  assignment  of 
the  bond  and  mortgage  in  the  complainants'  bill  mentioned  to 
yoQ,  and  whether  all  or  any  part,  and  what  part  of  the  said  con- 
fflderation,  (if  any,)  remains  unpaid  or  unsettled,  and  whether 
tnj  other  and  what  security  is  held  therefor  7 

7th.  State  whether  or  no,  you  have  at  any  time  sold,  bar- 
gained, or  delivered  to  the  said  John  0.  Taylor,  or  to  the  late 
finn  of  J.  0.  Taylor  &  Co.,  (of  which  the  said  John  0.  Taylor 
was  a  partner,)  any  goods,  wares  or  merchandise,  or  advanced 
money?  and  if  so,  whether  the  bond  and  mortgage  in  the  com- 
plainants' bill  mentioned  was,  directly  or  indirectly,  assigned, 
transferred  or  pledged  as  payment,  or  as  collateral  security  for 
the  same  ?  or  if  any  notes,  bills  or  drafts  given  therefor,  or  is  in 
any  way  connected  with,  or  held  as  payment,  or  part  payment, 
or  security,  or  satisfaction  therefor?  and  if  so,  the  amount  and 
particulars  thereof,  and  how  much  is  now  unpaid  ?  and  whether 
any  other  security,  and  what,  is  held  therefor?    State  at  large. 

On  the  17th  of  December,  1846,  the  complainants  filed  the 
Moving  answers  tu  th«  interrogatories  : 

Tkc  answers,  joint  and  several,  of  the  complainants  to  the  in- 
t^n'ogatories  exhibited  and  submitted  to  them,  by  and  on  the 
part  of  the  defendant. 

h  answering  the  first  interrogatory^  exhibited  and  submitted 
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to  thcm^  by  and  on  the  part  of  the  said  defendant,  these  com- 
plainants say  that  the  complainant  Robert  H.  McCurdy  was  per- 
sonally acquainted  with  Thomas  J.  Agnew,  and  John  Oryille 
Taylor  on  the  first  day  of  April,  in  the  year  1844,  and  had 
then  known  them  about  one  year,  but  was  not  acquainted  with 
Andrew  Agnew*  And  that  the  complainants  Herman  D.  Al- 
drich  and  William  Spencer  were  on  the  said  first  day  of  April 
personally  acquamted  with  John  Orville  Taylor,  and  had  known 
him  then  about  three  months,  but  was  not  either  of  them  ac- 
quainted with  either  Thomas  J.  Agnew  or  Andrew  Agnew. 

In  answering  the  second  interrogatory,  these  complainants  say, 
that  they,  in  the  name  and  style  of  McCurdy,  Aldrich  &  Spen- 
cer, and  as  such  firm,  prior  to  the  first  day  of  April,  1844,  sold 
and  delivered  to  the  said  firm  of  Agnew  &  Taylor  divers  bills 
of  merchandise,  amounting  in  the  whole  to  the  sum  of  $2,002.31, 
for  which  bills  and  amount  the  notes  of  the  said  firm  of  Agnew 
&  Taylor  were  given ;  that  these  complainants  had  not  prior  to 
the  said  first  of  April  had  any  other  dealings  or  transactions 
with  the  said  Agnew  &  Taylor,  either  as  a  firm  or  as  individ- 
uals. 

In  answering  the  third  interrogatory,  these  complainants  say, 
that  since  the  first  day  of  April,  1844,  to  wit,  on  the  twenty-fifth 
day  of  April  aforesaid,  they  discounted  the  note  of  Agnew  & 
Taylor,  at  their  request,  for  the  sum  of  $195.13,  payable  six 
months  after  said  date,  and  that  they  have  had  no  other  business 
transactions  with  the  said  firm  of  Agnew  &  Taylor  since  the 
said  first  day  of  April,  1844. 

In  answering  the  fourth  interrogatory,  these  complainants  say, 
that  on  the  first  day  of  April,  1844,  the  said  firm  of  Agnew  & 
Taylor  were  indebted  to  these  complainants  in  the  sum  of 
J1165.Y9  on  their  two  prommissory  notes,  the  one  for  $378.55, 
payable  on  the  twenty-fifth  of  April,  1844;  and  the  other  for 
$78T.24,  payable  on  the  eighteenth  day  of  May,  1844,  both  of 
which  have  been  paid. 

In  answering  the  fifth  interrogatory,  the  complainants  Herman 
D.  Aldrich  and  William  Spencer  say,  that  neither  of  them  ever 
inquired  of  either  Thomas  J.  Agnew  or  Andrew  Agnew  as  to 
the  validity  of  the  said  bond  and  mortage  mentioned  ia  the  said 
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bill  of  complaint,  or  as  to  the  amount  due  thereon ;  and  the  said 
complainant  Robert  H.  McCurdj  says  that  he  thinks  he  never 
mode  of  either  of  them  such  inquiry. 

In  answering  the  sixth  interrogatory,  the  complainants  say, 
that  they  never  paid  to  Elijah  H-  Kimball,  of  New  York,  any 
coDsideration  for  tlie  assignment  to  them  of  the  said  bond  and 
mortage. 

In  answering  the  seventh  interrogatory,  the  complainants  say, 
that  from  the  thirtieth  day  of  January,  1844,  to  the  twenty- 
second  day  of  May,  1844,  they  sold  to  John  Orville  Taylor  goods 
and  merchandise  to  the  amount  of  $3,234.38;  all  of  which 
amount  has  been  paid ;  and  that  they  sold  and  delivered,  at 
divers  times,  between  the  twentieth  day  of  July,  1844,  and  the 
seventh  day  of  December,  1844,  to  J.  O.  Taylor  &  Co.,  ^on 
credit,  goods  and  merchandise  to  the  amount  of  $7,974.57,  for 
which  last  mentioned  goods  and  merchandise  the  said  J.  O.  Tay- 
lor &  Co.  gave  their  notes,  and  for  the  payment  of  which  last 
mentioned  notes  the  said  J.  O.  Taylor  &  Co.,  or  the  said  John 
0.  Taylor  in  behalf  of  the  said  J.  O.  Taylor  &  Co.,  gave  to 
these  complainants  as  collateral  security,  before  the  delivery  of 
the  said  goods  and  merchandise,  and  without  which  security  said 
goods  and  merchandise  would  not  have  been  delivered,  different 
notes  of  hand  ^ven  by  other  persons,  and  the  bond  and  mortgage 
ia  question  mentioned  in  the  said  bill  of  complaint ;  and  they 
further  say,  that  the  said  John  Orville  Taylor,  at  the  time  of  of- 
fering ix>  give  to  these  complainants  the  said  bond  and  mortgage, 
as  collateral  security,  represented  and  said  to  them  that  the  said 
bond  and  mortgage,  which  was  then  in  the  hands  of  the  said  Eli- 
jah H.  Kimball,  belonged  to  and  was  the  property  of  him  the 
Baid  John  O.  Taylor  5  that  the  said  bond  and  mortgage  had  been 
&ven  by  the  said  Thomas  J.  Agnew,  (the  defendant,)  indirectly 
to  him  the  said  John  Orville  Taylor,  to  enable  him  the  said  John 
Orville  Taylor  to  pay  off  and  satisfy  certain  debts  due  from  the 
then  late  firm  of  Agnew  and  Taylor,  of  which  said  last  mentioned 
fina  the  said  Thomas  J.  Agnew  and  the  said  John  Orville  Tay- 
lor irere  the  only  partners.    And  that  the  said  John  Orville 
^Vlor  further  represented  and  said,  that  he  had  used  the  said 
bond  and  mortgage^  and  caused  them  to  be  transferred  to  the 
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said  Elijah  H.  Kimball,  as  security  for  money  which  he  the  said 
Kimball  had  advanced  thereon  to  him  the  said  Taylor,  and  which 
money,  so  raised,  he  the  said  John  Orville  Taylor  had  used  to 
pay  the  aforesaid  debts  of  the  said  firm  of  Agnew  and  Taylor. 
And  the  said  John  Orville  Taylor  further  represented  and  said 
to  these  complainants,  that  he  had  repaid  to  the  said  Elijah  H. 
Kimball  the  said  money  advanced  as  aforesaid  to  him  by  the  said 
Kimball ;  and  that  he  the  said  Kimball  would,  at  the  request  of 
the  said  John  Orville  Taylor,  assign  and  transfer  the  said  bond 
and  mortgage  to  them  the  said  complainants,  as  security  for  the 
payment  of  such  goods  and  merchandise  as  the  said  complainants 
would  sell  and  deliver  to  the  said  J.  0.  Taylor  &  Co.  And 
they  further  say,  that  they  the  complainants  accepted  the  said 
offer  of  the  said  John  Orville  Taylor,  and  at  the  request  of  the 
said  John  Orville  Taylor,  the  said  Elijah  H.  Kimball  assigned 
and  transfered  the  said  bond  and  mortgage  to  these  complainants, 
as  security  as  aforesaid ;  and  these  complainants,  in  consequence, 
sold  and  delivered  to  the  said  J.  0«  Taylor  &  Co.  the  goods 
and  merchandise  last  mentioned,  amounting  in  the  whole  to  tho 
sum  of  $7,974.57,  as  aforesaid.  And  these  complainaitts  fur- 
ther answer  and  say,  that  the  sum  of  $5,140  still  remains  due 
and  owing  to  them  from  the  said  J.  0.  Taylor  &  Co.,  on  ac- 
count of  the  goods  and  merchandise  sold  by  them  as  last  aforesaid 
to  the  said  J.  0.  Taylor  &  Co.  And  that  they  still  hold  the 
said  bond  and  mortgage  as  security  for  the  payment  of  the  said 
last  mentioned  sum,  in  connection  with  three  prommissory  notes, 
viij:  one  of  Henry  Bacon,  for  $115.65  cents,  due  February 
eighteenth,  1845,  one  of  William  H.  Mills,  for  $490.11,  due 
May  eleventh,  1845,  and  one  of  E.  P.  Forsyths,  for  |279.85, 
due  May  twenty-fourth,  1845.  And  which  said  notes  the  com- 
plainants consider  of  little  or  no  value,  but  which  said  notes  and 
the  said  bond  and  mortgage  are  all  the  security  which  the  com- 
plainants hold  or  have  for  the  payment  of  the  said  sum  of  $5,140 
aforesaid. 

State  of  Jfew  Jersey,  ss  :  Robert  H.  McCurdy,  Herman  D. 
Aldrich  and  William  Spencer,  the  forcing  complainants,  being 
severally  duly  sworn,  on  their  respective  oaths  say,  that  the  fore- 
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going  answers  made  to  interrogatories  exhibited  and  submitted 
to  them  by  and  on  the  part  of  the  above  defendant,  so  far  as  they 
relate  to  matters  and  acts  on  their  part  as  a  firm,  and  so  far  as 
they  rekte  to  matters  and  things  alleged  to  be  or  purporting  to 
be  within  the  knowledge  of  these  complainants,  or  either  of  them, 
are  true.  And  so  far  as  they  relate  to  matters  and  things  which 
they  have  learned  from  others,  they  believe  them  to  be  true. 

On  the  17th  of  December,  1846,  the  defendant  filed  his  an- 
fiver  to  the  bill. 

He  admits  that  he  did  make,  execute  and  deliver  to  Andrew 
Agnew,  in  siad  bill  mentioned,  a  bond  or  obh'gation  and  inden- 
ture of  mortgage,  of  such  date  and  such  purport  as  in  the  said 
hill  is  set  forth ;  and  that  at  the  date  and  delivery  thereof,  this 
defendant  was  seized  in  fee  simple  of  the  lands  and  premises  in 
the  said  indenture  of  mortgage  and  bill  particularly  described, 
and  that  the  said  indenture  of  mortgage  was  duly  acknowledged 
by  this  defendant,  and  registered  in  the  clerk's  office  of  the 
county  of  Middlesex,  at  the  time  and  in  the  manner  set  forth  in 
the  said  bill  of  the  complainants ;  and  that  the  said  Andrew 
Agnew,  by  an  assignment  under  his  hand  and  seal,  of  the 
date  and  purport  in  said  bill  set  forth,  did  assign  and  transfer 
and  set  over  to  the  said  Elijah  H.  Kimball,  in  said  bill  men- 
tioned^ and  his  assigns,  the  aforesaid  indenture  of  mortgage  and 
l)ond ;  and  that,  as  this  defendant  hath  lately  been  informed  and 
l)elieves,  the  said  Elijah  H.  Kimball,  by  an  assignment  under 
lus  hand  and  seal,  of  the  dato  set  forth  in  said  bill,  and  for  the 
nominal  consideration  of  one  dollar,  did  assign,  transfer  and  set 
o\er  unto  the  said  complainants  the  aforesaid  bond  and  indenture 
of  mortgage,  and  all  the  money  due  and  to  grow  duo  thereon,  and 
^Uthe  estate,  right  and  interest  of  the  said  Elijah  H.  Kimball 
^  and  to  the  lands  and  premises  in  said  indenture  of  mortgage 
described.    And  he  admits  that,  at  the  date  of  the  said  mort- 
S^)  this  defendant  was,  and  still  is  in  the  possession  of  the 
^^  and  premises  therein  described,  and  in  the  receipt  of  the 
'^tB,  issues  and  profits  thereof :  But  this  defendant  expressly 
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denies,  that  at  the  date  of  the  aboye  mentioned  assignment  of  the 
said  bond  and  mortgage,  bj  the  said  Elijah  H.  Kimball  to  the 
said  complainants,  there  -was  due  or  owing  upon  the  same  to  the 
said  Elijah  H.  Kimball  the  sum  of  $4000,  mentioned  in  the  con- 
dition of  the  said  bond  and  indenture  of  mortgage,  with  the  in- 
terest thereon,  or  any  other  sum  of  money  whateyer,  or  that 
there  is  now  due  or  owing,  or  was  at  the  filing  of  the  complain- 
ants' bill,  to  the  said  complainants  on  the  said  bond  and  mort- 
gage, the  aforesaid  sum  of  $4000,  with  interest  thereon,  or  any 
other  sum  whateyer,  but  that  the  full  and  true  consideration  of 
the  said  bond  and  indenture  of  mortgage  had  before  then  been 
fully  paid  and  satisfied,  in  manner  and  as  hereinafter  set  forth, 
and  that  the  said  bond  and  mortgage  ought  in  equity  to  be  de- 
liyered  up  by  the  said  complainants  to  the  defendant  to  be  can- 
celled, and  that  the  same  are  now  held  and  kept  on  foot  by  the 
said  complainants  through  fraud  and  coyin,  against  equity,  and 
to  the  great  detriment  and  injury  of  the  defendant. 

He  says  that  the  said  bond  and  moatgage  were  made  and  giyen 
by  the  defendant  to  the  said  Andrew  Agnew,  as  collateral  secu- 
rity to  him  for  the  making  by  him,  at  the  request  and  for  the  ac- 
commodation of  the  defendant,  of  two  prommissory  notes,  amount- 
ing together  to  the  sum  of  $3200,  and  of  the  same  date  and 
amount,  respectiyely,  as  the  notes  hereinafter  mentioned  and  set 
forth,  and  payable  to  the  order  of  the  late  firm  of  Agnew,  Ab- 
bott &  Co.,  of  the  city  of  New  York,  of  which  said  firm  the 
defendant  was  then  a  partner,  and  by  means  of  which  said  prom- 
missory notes,  endorsed  by  the  said  firm,  this  defendant  was  desi- 
rous of  raising  the  said  sum  of  $3200 ;  that,  this  defendant  finding 
it  inconyenient  or  impracticable  to  negotiate  the  said  notes,  the 
same  were  thereupon  retained  by  the  said  firm  of  Agnew,  Abbott 
&  Co.,  as  security  to  them  for  two  other  prommissory  notes, 
then  drawn  by  the  said  firm  of  Agnew,  Abbott  &  Co.,  at  the 
request  of  this  defendant,  and  for  his  accommodation,  payable  to 
the  order  of  the  said  Andrew  Agnew,  the  one  dated  New  York, 
April  first,  1844,  at  four  months,  for  $1,640,  the  other  dated 
New  York,  April  4th,  1844,  at  three  months,  for  $1,560,  and 
which  said  last  meotioned  prommissory  notes,  at  the  request  of 
the  said  defeAdant,  were  endorsed  to  and  discounted  or  cashed 
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by  the  s^d  Elijah  H.  Kimball,  and  as  collateral  security  to  the 
said  Elijah  H.  Kimball  for  the  payment  of  the  said  last  men- 
tioned notes^  the  said  bond  and  mortgage,  at  the  request  of  this 
defendant,  were  assigned  and  transferred  by  the  said  Andrew 
Agnew  to  the  said  Elijah  H.  Kimball,  and  were  by  him  so  held 
and  received,  and  for  no  other  purpose  or  consideration  what- 
ever ;  and  this  defendant  denies  that  at  the  making  of  the  said 
bond  and  mortgage,  or  the  delivery  thereof,  this  defendant  was 
indebted  to  the  said  Andrew  Agnew  in  the  sum  of  $4,000,  or 
any  other  sum,  or  that  the  said  bond  and  mortgage  were  given 
by  this  defendant  to  the  said  Andrew  Agnew  for  any  monies 
then  actually  advanced  to  this  defendant,  or  owing  by  this  de- 
fendant to  the  said  Andrew  Agnew,  or  for  any  other  purpose  or 
conuderation  other  than  as  above  stated  and  set  forth. 

And  this  defendant,  in  further  answering,  says,  that  before 
the  above  mentioned  assignment  by  the  said  Elijah  H.  Kimball 
to  the  said  complainants  of  the  said  bond  and  mortgage,  the  said 
last  mentioned  prommissory  notes  were  taken  up  and  paid  by 
this  defendant  at  the  maturity  thereof,  or  within  a  few  days 
thereafter,  and  the  said  first  mentioned  prommissory  notes  of  the 
said  Andrew  Agnew  returned  to  him  by  the  said  firm  of  Agnew, 
Abbott  &  Co.,  and  that  thereby  the  said  bond  and  mortgage 
became  fully  discharged  and  satisfied,  and  without  consideration 
and  inoperative  against  this  defendant ;  the  said  Elijah  H.  Kim- 
ball having  no  other  interest  or  control  therein  than  to  hold  the 
same  ibr  this  defendant,  or  re-transfer  and  deliver  the  same  to 
said  Andrew  Agnew ;  and  that  this  defendant  always  in  fact  be- 
lieved and  supposed,  that  the  same  had  in  fact  been  re-delivered 
to  the  said  Andrew  Agnew,  until  otherwise  informed  shortly  be- 
fore the  filing  of  the  bill  in  this  cause ;  and  this  defendant,  in 
in  further  answering  says,  that  he  is  informed  and  believes  that 
the  said  complainants  gave  or  paid  no  money,  or  other  value  or 
consideration,  for  the  assignment  of  the  said  bond  and  mortgage 
by  the  said  Elijah  H.  Kimball ;  and  that  the  said  assignment 
"Was  procured  and  devised  by  the  said  complainants  fraudulently, 
idlhout  the  knowledge  or  consent  of  this  defendant,  or  of  the 
^  Andrew  Agnew,  and  with  full  knowledge  that  the  said  bond 
«d  mortgage  were  held  by  the  said  Elijah  H.  Kimball  as  col- 
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lateral  security  only  for  the  payment  of  the  above  mentioned 
notes,  and  that  the  consideration  thereof  had  been  fully  paid  off 
and  discharged ;  and  this  defendant,  in  farther  answering,  de- 
nies that  the  said  complainants,  or  either  of  them,  ever  applied 
to  this  defendant  for  the  payment  of  the  said  bond  and  mortgage, 
or  made  any  other  application  to  this  defendant  in  relation  there- 
to, before  the  filing  of  their  bill  in  this  cause. 

The  common  replication  was  filed. 

The  common  rule  to  close  testimony  was  filed  by  the  complain- 
ants on  the  80th  March,  1847. 

The  following  depositions  were  taken  on  the  part  of  the  com- 
plainants : 

John  Orvilk  Taylor,  of  the  county  of  Saratoga,  in  the  State 
of  New  York,  a  witness  produced  on  the  part  of  the  aforesaid 
complainants,  being  duly  sworn,  deposeth  and  saith :  (exception 
being  first  taken  to  the  examination  of  the  said  John  Orvillo 
Taylor,  by  the  solicitor  of  the  defendant,  on  the  ground  of  inter- 
est, whereupon  the  complainants  executed  and  delivered  to  the 
said  John  O.  Taylor  a  release,  T¥hich  release  is  marked  Exhibit 
A,  on  the  part  of  the  complainants ;  whereupon  the  solicitor  of 
the  defendant,  further  objected  to  the  examination  of  the  said 
John  O.  Taylor,  as  still  being  an  interested  witness,)  that  he  re- 
sides in  Saratoga  county,  in  the  State  of  New  York ;  that  in 
April,  1844,  witness  resided  in  the  city  of  New  York;  witness  is 
acquainted  with  the  parties  in  this  suit ;  ^as  acquainted  with 
them  in  April  aforesaid ;  prior  to  that  time  witness  had  been  in 
partnership  with  the  defendant,  Thomas  J.  Agnew ;  they  did 
business  under  the  name  and  firm  of  Agnew  &  Taylor.  The 
firm  of  Agnew  and  Taylor  was  dissolved  in  January,  1844. 
Witnesss  has  seen  before,  the  bond  marked  Exhibit  B,  and  the 
mortgage  marked  Exhibit  C.  Witness  knows  how,  and  for  what 
purposes  the  said  bond  and  mortgage  were  given.  (Answer  ex- 
cepted to.)  Upon  the  dissolution  of  the  firm  of  Agnew  &  Tay- 
lor, that  firm  was  in  debt  to  the  amount  of  about  thirty 
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iboiisand  dollars.  At  the  dissolation  of  the  said  firm^  the  settle- 
ment of  the  affairs  of  the  said  firm  first  deyolved  upon  Thomas 
J.  Agnew.  The  afiairs  of  the  said  firm  remained  in  the  hands 
of  the  said  Thomas  J.  Agnew  from  January  till  April,  1844 ; 
and  in  April,  1844,  aforesaid,  the  assets  of  the  said  firm  irhieh 
remained  came  into  the  hands  of  witness  for  settlement,  as  far  as 
tliej  would  go.  They  came  into  witness's  hands  on  account  of  a 
supposed  inability  on  the  part  of  Thomas  J.  Agnew  to  bring  the 
aSjEurs  of  the  firm  to  a  close,  and  because  of  Thomas  J.  Agnew's 
misapplication  of  the  assets.  It  is  impossible  for  witness  to  say 
what  amount  of  the  assets  were  misapplied,  but  supposes  about 
$4,000  worth.  At  the  time  the  assets  came  into  the  hands  of 
witness,  there  were  various  suppositions  as  to  the  amount  of 
them,  but  what  the  exact  value  was  it  is  impossible  for  witness 
to  tell;  bat  at  the  time,  they  were  supposed  to  be  worth  some 
17,000  or  $8,000  less  than  the  indebtedness  of  the  firm.  To 
pay  this  deficiency,  witness  proposed  that  the  remaining  assets 
should  come  into  his,  witness's  hands,  and  that  Thomas  J.  Ag- 
new should  give  to  witness  a  mortgage  of  $4,000  upon  his  prop- 
erty in  New  Brunswick,  n^entioned  in  Exhibit  C,  to  aid  in  set- 
tling them.  This  proposition  was  made  in  accordance  with  the 
eipress  wishes  of  Thomas  J.  Agnew.  The  bond  and  mortgage 
marked  ExhibUs  By  and  C,  were  made  and  executed  in  pursu- 
ance of  such  arrangement.  The  bond  and  mortgage  in  question 
were  made  payable  to  Amdrew  Agnew  at  Thomas  J.  Agnew's 
request,  that  it  might  not  have  the  appearance  of  its  being  done 
out  of  the  family.  Andrew  Agnew  and  Tomas  J.  Agnew  agree- 
ing at  the  time  to  assign  them  to  Elijah  H.  Kimball  of  the  city 
of  New  York,  to  enable  witness  to  raise  money  on  them ;  the  as- 
signment having  been  made  to  him,  at  his  wish,  he  being  the 
better  able  to  negotiate  it  in  that  form.  After  the  bond,  mort- 
gage and  assignment  were  executed,  they  were  given  to  witness, 
and  by  him  given  to  Elijah  H*  Kimball,  for  the  purpose  of  rais- 
ing money  as  aforesaid.  The  bond  and  mortgage  remained  in 
tlie  hands  of  Mr.  Kimball  until  the  following  September,  he  not 
Wng  able  to  raise  money  on  them,  although  making  efforts  dur- 
ing that  time.  Mr.  Kimball  did  not  raise  the  money  on  them 
dvmg  ih»t  time.    Mr*  Kimball,  id  September,  1844,  agreed,  at 
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the  request  of  witness,  to  assign  the  bond  and  mortgage  to  the 
complainants.  Witness,  at  the  time  of  making  said  assignment, 
haying  agreed  with  the  complainants  to  give  to  them  this  bond 
and  mortgage  as  collateral  security  for  the  payment  of  purchases 
of  dry  goods  made,  and  to  be  made,  by  witness  of  them.  Where- 
upon the  assignment  was  made  by  Mr.  Kimball  to  the  complain- 
ants. Witnesses  indebtednes  to  complainants  for  purchases 
made  of  them,  and  for  the  payment  of  which  they  held  the  bond 
and  mortgage  as  collateral  security,  amounted  at  one  time  to 
about  $9,000.  Of  that  indebtedness,  witness  owed  to  complain- 
ants, until  released  to-day,  about  $6,000.  With  the  proceeds 
of  the  goods  obtained  by  pledging  the  bond  and  mortgage,  and 
other  property  belonging  to  witness,  witness  paid  of  the  indebt- 
edness of  Agnew  &  Taylor  $9,821,  in  addition  to  what  witness 
paid  from  the  assets  of  Agnew  &  Taylor.  In  the  arrangement  be- 
tween witness  and  Thomas  J.  Agnew,  when  witness  took  the  as- 
ets,  he  was  to  furnish,  and  did  furnish,  in  addition  to  the  assets  and 
the  bond  and  mortgage,  $1,575.  Witness  agreeing  to  pay  the  in- 
debtedness of  the  firm  of  Agnew  &  Taylor,  as  far  as  the  assets, 
bond,  mortgage,  and  the  said  |1,&75  would  go,  and  no  farther. 
Witness  was  not  to  be  personally  liable  to  Thomas  J.  Agnew. 
Beyond  the  matters  and  things  put  into  witness's  hands  to  pay 
the  debts  of  Agnew  &  Taylor  as  aforesaid,  he  paid  of  the  said 
indebtedness,  out  of  his  own  funds,  the  sum  of  $5,821.  At  the 
time  when  Agnew  &  Taylor  went  into  business  together, 
Thomas  J.  Agnew  verbally  pledged  this  same  property  as  a 
part  of  his  capital  in  the  said  firm  of  Agnew  and  Taylor ;  and 
agreed  to  raise  money  upon  it,  whenever  it  should  be  required. 
Thomas  J.  Agnew  frequently  represented  to  the  creditors  of  the 
firm  of  Agnew  &  Taylor  that  he,  Thomas  J.  Agnew,  owned 
this  property.  At  the  tune  wittness  pledged  the  bond  and  mort- 
gage to  the  complainants,  and  obtained  the  goods  from  them,  he 
informed  them  that  the  transaction  was  honest,  fair  and  right ; 
and  that  he  was  really  the  owner  of  the  bond  and  mortgage  in 
question ;  and  the  complainants  never  had  any  reason,  so  far  as 
the  witness  knows,  to  think  otherwise;  the  only  purpose  for 
which  this  bond  and  mortgage  were  given  was  to  enable  witness 
to  pay  the  debts  of  Agnew  &  Taylor ;  and  had  nothing  to  do 
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with  securing  the  payment  of  any  notes  on  which  was  the  name 
of  Andrew  Agnew,  either  as  drawer  or  endorser. 

Being  cross-examined — Witness  says  that  he  and  Thomas  J. 
Agnew  are  on  friendly  but  not  intimate  terms  ;  that  there  has 
been  some  correspondence  between  them ;  and  he  has  visited 
witness  where  he  now  resides ;  witness  is  now  working  on  a 
fann ;  he  left  mercantile  business  in  May,  1845  ;  complainants 
held  the  notes  of  witness  for  his  indebtedness,  spoken  of  in  this 
examination* 

These  notes  were  drawn  by  J.  0.  Taylor  &  Co. ;  this  firm  was 
composed  of  J.  O,  Taylor  and  Charles  Olcott ;    this  firm  was 
formed  in  May^  1844^  and  was  dissolved  in  the  following  Feb- 
ruary ;  this  firm  owed  other  debtS3  which  arc  still  unpaid,  in  ad- 
dition to  those  to  the  complainants.    It  was  about  two  or  three 
months  after  the  dissolution  of  the  firm  of  Agnew  &  Taylor  be- 
fore Thomas  J.  Agnew  went  into  business  again,  in  the  firm  of 
Agnew,  Abbott  &  Co,    The  debts  of  Agnew  &  Taylor  were 
mostly  paid  during  the  months  of  April,  May  and  June,  1844, 
It  the  time  they  fell  due.    No  final  settlement  has  ever  been 
made,  or  balance  struck,  between  witness  and  Thomas  J.  Agnew, 
tt  to  the  afiairs  of  Agnew  &  Taylor,    Subsequent  to  the  time 
ifltnest  took  charge  of  the  assets  of  Agnew  &  Taylor,  there  has 
bwn  no  settlement  of  any  kind  between  him  and  Thomas  J.  Ag- 
new of  the  aSiadrs  of  Agnew  &  Taylor.     At  the  time  of  the  as- 
signment of  the  bond  and  mortgage  by  Mr.  Kimball  to  the  com- 
plamants,  the  debts  of  Agnew  &  Taylor  were  not  all  paid.     At 
the  time  the  assignment  was  made,  witness  cannot  say  that  com- 
plainants were  aware  of  the  purpose  for  which  the  bond  and 
mortgage   were    originally    given  ;    he    does   not    remember 
^iether  he  did  inform  them  or  not ;  he  never  raised  any  money 
on  that  bond  and  mortgage,  to  pay  the  debts  of  Agnew  &  Taylor, 
Wept  by  the  sale  of  goods,  as  hereinbefore  stated,  by  the  firm 
^i  J.  0.  Taylor  &  Co.     There  are  worthless  assets,  consisting 
ot  bills  receivable,  and  open  book  accounts  not  yet  collected,  be- 
lonpng  to  the  firm  of  Agnew  &  Taylor.     At  the  time  the  assets 
came  into  the  bands  of  witness,  there  was  no  inventory  of  the 
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debts  or  assets,  but  there  was  a  written  agreement  specifying  the 
terms  on  which  witness  was  to  settle  the  affairs  of  Agnew  &  Tay- 
lor. There  were  no  articles  of  co-partnership  drawn  up  at  the 
time  of  the  formation  of  the  firm  of  Agnew  &  Taylor.  Thomas 
J.  Agnew  and  Andrew  Agnew  were  not  consulted  in  the  assign- 
ment of  the  bond  and  mortgage  made  by  Elijah  H.  Kimaall  to 
the  complainants.  They  never  agreed  nor  disagreed  to  it,  that 
the  witness  knows  of ;  witness  informed  Thomas  J.  Agnew  of 
the  transfer  of  the  bond  and  mortgage,  within  two  or  three 
months  after  it  was  made ;  but  does  not  recollect  that  he  in- 
formed Andrew  Agnew  of  it.  The  firm  of  J.  0.  Taylor  &  Co. 
is  insolvent. 

Being  examined  in  cAie/^Witness  does  not  know  what  has  be- 
come of  the  original  agreement  in  writing  between  Thomas  J. 
Agnew  and  him,  made  when  the  assets  came  into  witness's 
hands. 

Is  the  paper  marked  Exhicit  D.  a  true  copy  of  that  agreement, 
to  the  best  of  your  recollection  and  belief  1  Witness  answers 
that  it  is. 

The  two  notes  mentioned  in  said  agreement  as  liabilities  of 
Agnew  &  Taylor  were  paid  off  and  taken  up,  the  one-half  by  the 
firm  of  J.  O.  Taylor  &  Co.  and  the  other  half  by  the  firm  of 
Agnew,  Abbot  &  Co.  (Excepted  to.)  At  the  time  when  witness 
informed  Thomas  J.  Agnew  of  the  assignment  of  the  bond  and 
mortgage  by  Mr.  Kimball  to  the  complainants,  he,  the  said 
Thomas,  made  no  objections  whatever  to  it.  Witness  is  brother- 
in-law  of  Thomas  J.  Agnew  and  Andrew  Agnew.  One  of  the 
notes  mentioned  in  the  written  agreement  had  been  discounted, 
and  Thomas  J.  Agnew  had  received  the  money  on  it,  before  the 
assets  came  into  the  hands  of  witness.  What  Thomas  J.  Agnew 
did  with  the  proceeds  of  the  note,  witness  does  not  know. 

Elijah  H.  Kimball^  a  witness  also  produced  on  the  part  of 
the  complainants,  being  duly  sworn,  deposeth  and  saith,  that  soon 
after  the  dissolution  of  the  co-partnership  of  Agnew  &  Taylor, 
Taylor  commenced  business  on  his  own  account^  and  in  his  own 
name,  an4  Agueir  formed  a  co*partQership  with  Abbot  &  Wil- 
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b;  under  the  name  of  Agnew,  Abbot  &  Co.  At  the  dissolu- 
tion of  the  co-partnership  of  Agnew  &  Taylor,  Agnew  took  the 
goods  on  hand,  with  the  assets,  with  the  exception  of  some  ^1,500 
or  $1,600  which  Taylor  received ;  Agnew  agreeing  to  pay  all  the 
debts  of  Agnew  &  Taylor,  and  to  indemnify  Taylor  against 
them. 

In  the  following  spring,  after  the  dissolution  of  Agnew  &  Tay- 
lor, Mr.  Agnew  found  himself  unable  to  pay  the  debts  of  the 
concern  of  Agnew  &  Taylor  as  they  matured.  Both  parties, 
Agnew  and  Taylor,  called  on  deponent  for  the  purpose  of  draw- 
ing an  agreement;  previous  to  this,  however,  the  parties  called 
on  deponent  and  stated  their  difficulty  about  payment  of  the 
debts,  and  requested  deponent's  aid,  and  stated  the  circumstances 
in  wluch  they  were  placed.  They  informed  deponent  that  if  they 
could  raise  money  temporarily,  they  could  in  a  short  time  pro- 
core  a  bond  and  mortgage  which  would  enable  them  to  go 
through.  Deponent  said  he  would  do  all  in  his  power  to  assist 
them.  And  during  the  first  week  in  April,  Mr.  Agnew  brought 
deponent  a  note  of  Agnew,  Abbott  &  Co.,  upon  which  deponent 
paid  him  $1,500.  Another  note  was  afterwards  brought  to  de- 
ponent, of  Agnew,  Abbott  &  Co.,  by  one  of  them,  either  Agnew 
or  Taylor.  It  was  understood  that  the  proceeds  of  these  notes 
should  be  applied  to  the  payment  of  the  debts  of  Agnew  &  Tay- 
lor. The  amount  of  these  two  notes  was  about  $3,200.  Soon 
afterwards  Agnew  and  Taylor  called  on  deponent,  and  entered 
on  a  negotiation,  and  made  an  agreement,  of  which  Exhibit  D. 
deponent  believes  to  be  an  exact  copy. 

At  the  time  of  making  this  agreement,  the  former  agreement, 
made  at  the  time  of  the  dissolution  of  the  co-partnership  of  Ag- 
new &  Taylor,  was  produced  and  cancelled.  At  the  time  of  the 
execution  of  the  agreement  marked  Exhibit  D.,  Thomas  J.  Ag- 
new stated  that  he  could  give  or  procure  a  mortgage  of  $4,000, 
upon  which  money  could  be  raised,  if  Taylor  would  undertake  to 
rwse  the  money  on  it,  and  pay  the  debts.  Taylor  agreed  to 
take  the  mortgage,  and  to  pay  the  amount  of  the  mortgage  on 
the  debts  of  Agnew  &  Taylor,  considering  the  mortgage  as  cash. 
Mr.  Taylor  applied  to  deponent  to  see  if  deponent  could  get  the 
mortgage  cashed  for  him.    Deponent  said  he  would  do  the  best 
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he  could.  At  the  interview,  when  deponent  informed  Mr.  Tay- 
lor that  he  would  try  to  raise  the  money  on  the  mortgage,  he  ad- 
vised Taylor  to  procure  an  assignment  of  it  to  witness.  Shortly 
after,  an  assignment  was  procured,  which  was  set  forth  in  the 
pleadings  in  this  cause,  to  witness,  of  the  said  bond  and  mort- 
gage, Mr.  Taylor  brought  and  delivered  the  said  bond  and  mort- 
gage with  the  assignment. 

After  the  bond  and  mortgage  was  in  witnesses  hands,  witness 
endorsed  for  Taylor  and  loaned  money  to  him  from  time  to  time 
upon  the  faith  of  this  bond  and  mortgage,  and  other  collateral 
securities.  But  although  witness  made  e£forts  to  do  so,  he  was 
unable  to  make  from  any  other  person  a  direct  loan  or  a  sale  of  the 
said  bond  and  mortgage.  Mr.  Taylor  made  subsequently  seve- 
ral applications  to  witness  to  assign  the  bond  and  mortgage  to 
the  complainants,  which  he  declined  to  do  until  all  the  notes  upon 
which  witness  was  endorser  were  paid  and  the  money  loaned  was 
paid.  As  soon  as  the  money  referred  to  and  the  money  loaned 
were  paid,  "witness  then,  at  the  request  and  by  the  direction  of 
J.  O.  Taylor,  assigned  the  said  bond  and  mortgage  to  the  com- 
plainants. 

At  the  time  this  agreement  was  made  to  give  the  bond  and 
mortgage  in  question,  there  was  nothing  said  about  the  bond  and 
mortgage  being  given  to  secure  Andrew  Agncw  against  the  pay- 
ment of  any  note  or  notes  on  which  his  name  was  cither  drawer 
or  endorser,  to  witness's  recollection.  About  the  time  the  notes 
in  question  fell  due,  Taylor  gave  notice  to  Agnew,  or  Agncw,  Ab- 
bott &  Co.,  that  he  should  not  pay  these  notes  as  they  matured. 
And  contended  that  Agnew  was  bound  to  pay  them,  inasmuch  as 
he  (Taylor)  had  paid  out  an  amount  in  liquidating  the  debts  of 
Agnew  &  Taylor,  much  larger  than  the  amount  he  had  received 
from  the  assets  of  Agnew  &  Taylor,  and  the  bond  and  mort- 
gage, and  the  $1,675  which  ho  was  to  pay.  The  parties  finally 
agreed  that  each  should  pay  one -half  of  the  two  notes,  and  it 
was  done  accordingly. 

Adjourned,  by  consent  of  parties,  to  Friday,  the  19th  of 
March,  1847,  at  10  o'clock  in  the  forenoon. 

At  the  conclusion  of  the  direct  examination  of  Mr.  Kimball^ 
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the  coimsel  for  the  defendant  excepted  to  the  T^hole  of  it,  T^hich 
I  omitted  to  note  in  its  place. 

SAMUEL  CASSEDY, 

Master  in  Chancery. 

Fridaj,  19th  March,  1847,  at  10  o'clock  in  the  forenoon,  at 
the  same  place,  the  parties  met  pursuant  to  the  said  adjoummenC. 
Present,  John  Van  Dyke,  of  counsel  for  the  complainants,  and 
fiobert  Adrain,  of  counsel  for  the  defendant  Thomas  J.  Agnew. 

Elijah  H.  Kimhally  a  iritness  on  the  part  of  the  complainant, 
being  farther  examined,  saith — That  Exhibit  Ft  on  the  part  of 
the  complainant  is  the  instrument  by  which  deponent  assigned 
the  bond  and  mortgage  in  question  to  the  complainants.  Depon* 
ent  says  that  he  belieyes  he  advanced  money  on  the  two  notes 
heretofore  named  before  the  said  bond  and  mortgage  were  as- 
ligQed  to  him,  and  bl^fore  the  date  of  the  said  bond  and  mort- 
gage. 

Deponent  being  cross-examined^  on  the  part  of  the  defendant^ 
further  saith,  that  he  is  an  attorney  and  counsellor  at  law,  in  the 
city  of  New  York,  and  that  his  office  is  53  Wall  street.  New 
York.  Deponent  has  not  now,  and  never  had  any  professional 
engagements  with  the  complainants.  Deponent,  on  being  shown 
Exhibit  E.,  on  the  part  of  the  complainant,  says  he  did  not,  at 
or  before  the  said  assignment  of  the  said  bond  and  mortgage  to 
him,  pay  to  Andrew  Agnew,  the  maker  of  said  assignment,  the 
sum  of  §4,000,  or  any  part  thereof.  Deponent  never  at  any 
other  time  advanced  the  said  sum  of  money,  or  any  part  thereof, 
to  Andrew  Agnew  or  to  Thomas  J.  Agnew.  Deponent  did  not 
pay  J.  Orville  Taylor,  or  to  any  other  person,  the  consideration 
money  mentioned  in  the  said  assignment  to  him,  this  deponent. 
Deponent  did  not  receive  any  consideration  from  the  complainants 
for  his  assignment  of  the  said  bond  and  mortgage  to  them.  De- 
ponent says  Exhibit  E.  was  delivered  to  him,  he  thinks  about 
the  time  it  bears  date.  Deponent  can  say  nothing  about  Exhibit 
F.  as  to  the  time  it  was  delivered,  otherwise  than  from  its  date. 
Deponent  says  that,  the  said  bond  and  mortgage  were  placed  in 
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my  hands  and  assigned  to  me  for  the  purposes  of  raising  money 
upon  them,  and,  in  case  of  a  sale  of  the  mortgage,  that  deponent 
might  the  more  readily  and  conveniently  pass  it  to  the  purchaser, 
Mr.  Andrew  Agncw  residing  out  of  town. 

Deponent  never  sold  the  mortgage,  except  transferring  it  at 
the  request  of  Mr.  Taylor.  Deponent  was  asked  by  defendant's 
counsel,  whether  the  sale  of  the  bond  and  mortgage  was  one  of 
the  purposes  for  which  they  were  placed  in  his  hand.  He  an- 
swers, he  was  requested  by  the  person  who  left  the  bond  and 
mortgage  with  him  to  sell  them  if  possible,  or  otherwise  raise 
money  upon  them.  Deponent  never  advanced  the  $4,000,  the 
consideration  money  therein  mentioned.  Deponent  did  advance 
to  Mr.  Taylor,  from  time  to  time,  sums  of  money,  and  endorsed 
for  him,  whilst  deponent  held  the  said  bond  and  mortgage  in  his 
hands,  upon  the  faith  of  other  securities,  and  the  said  bond  and 
mortgage ;  and  deponent  declined  to  give  up  that  bond  and  mort- 
gage to  Mr.  Taylor,  or  to  assign  it  to  the  complainants,  although 
often  requested  so  to  do  by  Mr.  Taylor,  until  he,  (deponent,)  was 
relieved  from  all  his  liabilities  for  him,  (said  Taylor,)  and  his 
liabilities  to  deponent,  except  an  account  unpaid  deponent  for  his 
professional  services  for  Mr.  Taylor.  Deponent  thinks  Mr. 
Taylor,  when  applying  to  deponent  from  time  to  time,  spoke  of 
the  bond  and  mortgage  as  a  security  in  deponent's  hands,  which 
would  mako  him  secure  in  any  event.  Deponent  docs  not  re- 
collect that  he  made  any  agreement,  when  the  bond  and  mort- 
gage were  placed  in  his  hands,  to  make  any  advances  of  money 
on  them,  or  to  endorse  for  Taylor  on  the  faith  of  said  securities. 
It  was  quite  a  long  time  before  the  time  of  the  date  of  the  assign- 
ment, that  Taylor  first  requested  deponent  to  assign  the  bond 
and  mortgage  to  the  complainants.  The  complainants  also  ap- 
plied to  deponent  to  assign  the  bond  and  mortgage  to  them ;  that 
is  to  say,  rather,  to  inquire  about  the  said  bond  and  mortgage ; 
and  deponent  inferred  that  they  expected  to  have  the  bond  and 
mortgage.  These  advances  and  endorsements  were  made  to  J. 
0.  Taylor ;  but  none  of  them  were  made,  as  witness  now  recol- 
lects, for  the  purchase  of  goods;  but  of  this  witness  cannot 
speak  positively,  not  having  the  memoranda  of  his  endorsements 
before  him.    Deponent  thinks  he  could  speak  positiyely  if  he 
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hd  Ms  books  and  papers  before  him.  Deponent  believes  he  has 
been  requested  by  both  parties  to  bring  his  papers  and  books, 
and  he  meant  to  do  so,  and  if  he  had  not  came  off  in  a  huirj^  he 
ihould,  and  so  forgot  it.  Deponent  has  endorsed  for  J.  0.  Tay- 
lor, and  thinks  for  J.  0.  Taylor  &  Co. ;  but  does  not  recollect 
Trhether  before  the  assignment  to  him  of  said  bond  and  mort- 
gage, or  after ;  it  may  have  been  both.  Deponent  thinks  he  ad- 
vanced money  on  one  of  the  notes  referred  to,  of  Agnew,  Abbott 
&  Co.,  and  also  on  the  other,  bat  of  the  latter  he  is  not  sure. 
The  last  named  adyances  was  by  check  for  the  money.  Depon- 
ent keeps  a  check  book.  I  suppose  that  when  I  advanced  the 
money  I  took  the  note.  Deponent  thinks  one  of  the  notes  passed 
through  the  hands  of  the  complainants. 

I  recollect  there  was  some  paper  drawn  or  endorsed  by  An- 
drew Agnew — ^which  deponent  said  he  thinks  before  said  assign- 
ment to  him — and  after  the  dissolution  of  the  firm  of  Agnew  & 
Taylor.  The  paper  of  Andrew  Agnew,  he  thinks,  was  made  for 
msing  money ;  and  so  far  as  deponent  had  any  agency  in  raismg 
money  upon  it,  he  found  it  difficult  or  almost  impossible  to  do  so ; 
and,  as  I  understood,  an  exchange  was  somehow  effected  with 
Agnew,  Abbott  &  Co.  for  their  paper ;  it  being  less  difficult  to 
raise  money  on  their  paper  than  paper  drawn  by  Andrew  Agnew. 
Andrew  Agnew^s  paper  was  brought  to  me  by  Thomas  J.  Ag- 
new ",  1  suppose  for  the  purpose  of  discount,  or  for  an  advance, 
or  for  raising  money  on  it.  I  know  not  for  what  purpose,  except 
from  the  statement  of  the  party  bringing  it  to  him.  Deponent 
understood  from  him  that  it  was  to  meet  the  paper  of  Agnew  & 
Taylor. 

Defendant's  counsel  here  asked  the  following  questions  : 

Was  this  paper  of  Andrew  Agnew  afterwards  exchanged  for 
paper  of  Agnew,  Abbott  &  Co.,  of  a  like  or  similar  amount,  as 
far  as  your  recollection  goes  ? 

Witness  says  he  so  understood  it. 

Question — Do  you  or  do  you  not  recollect  whether  the  bond 
and  mortgage  in  question  was  presented  to  you  as  security  or  in- 
ducement to  endorse,  discount  or  negotiate  the  notes  in  question 
— that  is  to  say,  the  notes  of  Andrew  Agnew  ? 

Witness  answers  in  the  negative. 
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Qtiestian — Do  you  recollect  of  seeing  the  said  bond  and  mort- 
gage before  the  exchange  referred  to,  of  Andrew  Agnew's  notes 
for  the  notes  of  Agnow,  Abbott  &  Co.  1 

Af%sv)er — ^Without  knowing  the  time  of  the  exchange,  I  cannot 
answer. 

Question — Suppose  the  exchange  referred  to  took  place  between 
the  1st  and  23d  of  April,  1844,  did  you  or  did  you  not  see  the 
said  bond  and  mortgage  before  the  23d  April,  1844 — this  last 
date  being  that  of  the  assignment  of  the  bond  and  mortgage'? 

Witness  cannot  tell. 

Qiiestwn — Did  you  ever  try  to  negotiate  the  said  bond  and 
mortgage  before  you  got  the  notes  of  Agnew,  Abbott  &  Co.  ? 

Answer — I  think  not. 

Question — When  the  notes  of  Agnew,'Abbott  &  Co.  were  pre- 
sented to  you,  did  or  did  not  the  bond  and  mortgage  accompany 
ihem? 

Answer — I  think  not. 

Question — How  long  was  it  after  the  notes  of  Agnew,  Abbott 
&  Co.  were  presented  to  you,  were  the  said  bond  and  mortgage 
presented  to  you  1 

Answer — I  have  no  distinct  recollection — ^but  perhaps  ten  or 
twelve  days. 

Deponent  after  going  to  his  office,  and  after  examining  his 
memorandums,  books,  &c.,  further  says,  that  he  is  satisfied  that 
his  advances  were  upon  the  notes  of  Agnew,  Abbott  &  Co.,  and 
not  upon  the  notes  of  Andrew  Agnew.  I  have  no  evidence  or 
recollection  of  the  mortgage  in  question  being  in  my  possession 
previous  to  the  date  of  the  assignment  to  me. 

My  endorsements  for  J.  0.  Taylor,  with  the  exception  of  some 
$500  or  $600,  occurred  after  the  date  of  the  assignment  of  the 
aforesaid  mortgage  to  me.  My  endorsements  for  J.  O.  Taylor, 
or  J.  0.  Taylor  &  Co.,  were  mainly  of  business  paper,  given  by 
him  or  them  for  the  purchase  of  goods.  These  were  among  the 
liabilities  to  which  I  refer,  when  I  said  I  declined  to  assign  the 
bond  and  mortgage  until  I  was  relieved  from  all  liabilities.  I  find 
on  referring  to  my  book,  that  I  had  endorsed  J.  0.  Taylor  or  J. 
O.  Taylor  &  Co.'s  note  for  $2,000,  which  was  outstanding  whilst 
I  held  the  said  bond  and  morligage,  and  which  fell  due  on  the  3d 
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ftod  6th  of  November ;  this  note  T^as  endorsed  by  me  for  ihe 
purpose  of  enabling  Taylor  to  raise  money,  as  I  understood. 
Tlus  note  was  surrendered  to  me,  or  my  endorsement  cancelled, 
before  I  assigned  the  bond  and  mortgage  to  the  complainants.  I 
do  not  know  whether  the  two  thousand  dollar  note  has  ever  been 
in  bank  or  not. 

The  deponent  being  further  examined  in  chiefs  says  : 

I  find,  on  referring  to  my  check  book,  that  1  advanced  to  Ag- 
'  new  &  Taylor,  on  the  4th  of  April,  1844,  $700  ;  on  the  6th  day 
of  April,  1844,  to  T.  J.  Agnew,  $1,500 ;  and  on  the  8th  of 
April,  1844,  to  T.  J.  Agnew,  $700.  These  advances  were  made 
npon  the  two  notes  of  Agnew,  Abbott  &  Co.  On  the  6th  day  of 
April,  1844,  I  procured  the  note  of  Agnew,  Abbott  &  Co.,  for 
$1,640,  dated  April  1st,  1844,  at  four  months,  to  be  discounted ; 
this  note  was  endorsed  by  Andrew  Agnew,  J.  Orville  Taylor,  and 
£,  H.  Kimball. 

I  subsequently,  and  before  it  came  due,  gave  one  of  the  said 
not^,  namely  the  note  for  $1,560,  to  Mr.  J.  Orville  Taylor,  on 
receiving  the  amount  of  my  advance.  The  $1,640  note  was 
paid  at  maturity ;  Taylor  paying  one-half,  and  Abbott  &  WH- 
comb,  or  Agnew,  Abbott  &  Co.  paying  the  other  half.  The  ob- 
ject of  raising  money  on  the  notes  of  Agnew,  Abbott  &  Co.  and 
on  the  mortgage  in  question,  was  to  meet  the  liabilities  of  Agnew 
&  Taylor,  which  were  maturing.  I  understood  this  distinctly 
from  both  Agnew  and  Taylor. 

Neither  Thomas  J.  Agnew  nor  Andrew  Agnew  ever  called 
upon  me  for  the  bond  and  mortgage  in  question  before  I  assigned 
the  same  to  the  .complainants,  to  my  recollection.  Nor  before 
the  conmiencement  of  the  controversy  in  relation  to  it.  He  did, 
however,  call  upon  me  several  times  in  relation  to  an  after  bond 
and  mortgage  on  property  in  Monmouth  county. 

When  I  was  called  upon  by  the  complainants  in  relation  to  the 
bond  and  mortgage,  I  stated  my  willingness  to  assign  the  same 
to  whomsoever  Mr.  Taylor  directed,  as  soon  as  my  liabilities 
were  paid.  The  bond  and  mortgage  was  treated  by  me,  Mr* 
Taylor  and  the  complainants,  as  the  property  of  Taylor.     I  so 
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considered  it,  and  bo  far  as  I  know,  the  complainants  had  no  rea- 
son to  think  otherwise. 


Deponent,  on  being  again  cross-examined^  says,  that  he  has  no 
recollection  that  the  complainants,  at  the  time  he  made  the  as- 
signment to  them  of  the  bond  and  mortgage  in  question,  requested 
him  to  make  any  inquiries  of  Andrew  Agnew  or  T.  J.  Agnew  in 
relation  to  the  same.  Nor  did  I  make  any  inquiries  of  either  of 
them  at  the  time. 

James  Wilcomby  being  duly  sworn  on  the  part  of  the  complain- 
ants, deposeth  and  saith,  that  he  was  one  of  the  firm  of  Agnew, 
Abbott  &  Co.  in  the  spring  of  1844 ;  said  firm  commenced  1st 
of  the  preceding  February.  The  defendant  in  this  suit  was  a 
partner  of  the  firm.  The  defendant,  shortly  after  dissolution  of 
the  firm  of  Agnew  &  Taylor,  became  a  partner  of  the  firm  of 
Agnew,  Abbott  &  Co.  The  defendant  brought  from  the  old  firm 
of  Agnew  &  Taylor  about  $3,600  worth  of  goods,  and  put  it 
into  the  firm  of  Agnew,  Abbott  &  Co.  The  firm  of  Agnew,  Ab- 
bott &  Co.  had  possession  of  the  two  notes  of  Andrew  Agnew, 
amounting  to  about  $3,200,  which  have  been  spoken  of  by  the 
other  witnesses.  They  were  brought  there  by  the  defendant. 
Agnew,  Abbott  &  Co.  then  gave  their  two  notes  to  Thomas  J. 
Agnew,  amounting  to  about  $3,200.  J.  0.  Taylor  afterwards 
paid  half  of  those  notes,  and  Agnew,  Abbott  &  Co.  paid  the 
other  half,  and  the  last  half  was  charged  to  Thomas  J.  Agnew. 
At  the  time  these  notes  were  paid  Andrew  Agnew  did  not  come 
for  his  notes,  but  did  so  some  time  in  the  fall  afterwards  of  that 
year.  He  then  got  them.  After  the  notes  of  Agnew,  Abbott  & 
Co.  were  paid  ofiF,  they  remained  in  the  possession  of  witness  un- 
til some  time  last  summer  or  fall.  Defendant  then  came  and 
asked  witness  if  he  had  the  notes ;  witness  said  he  had  the  notes, 
and  would  see  if  he  could  find  them.  Defendant  then  asked  if 
they  were  of  any  use  to  deponent,  who  said  they  were  not.  He 
said  he  would  take  them,  and  I  gave  them  up.  He  did  not  say 
that  he  wanted  them.  Deponent  witnessed  the  execution  of  the 
bond  herebbefore  mentioned,  and  saw  the  defendant  sign  it.  It 
was  done  in  the  city  of  New  York.    Witness  did  not  understand 
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&t  the  execution  of  the  bond,  or  at  any  other  time,  that  the  bond 
and  mortgage  had  any  connection  with  the  two  notes  of  Andrew 
Agnev,  or  with  the  two  notes  of  Agnew,  Abbott  &  Co.  Does 
not  recollect  whether  the  two  notes  had  any  existence  at  the  time 
of  the  execution  of  the  said  bond.  The  firm  of  Agnew,  Abbott 
&  Co.  was  dissolved  in  January,  1845.  The  business  of  Agnew, 
Abbott  &  Co.  has  not  yet  been  settled  and  closed  up.  At  the 
time  witness  gave  up  to  Andrew  Agnew  his  notes,  he,  Agnew, 
did  not  pay  anything  for  them,  nor  did  he  at  any  other  time. 

Witness  being  cross-examined  on  the  part  of  the  defendant : 
The  notes  referred  to,  of  Agnew,  Abbott  &  Co.,  had  no  connec- 
tion with  the  regular  business  of  Agnew,  Abbott  &  Co.,  and  did ' 
not  pass  into  the  books  of  the  firm. 

Examination  in  chief.  At  the  time  the  firm  of  Agnew,  Ab- 
^tt  &  Co.  was  formed,  the  defendant  had  charge  of  the  old  af- 
fairs of  Agnew  &  Taylor.  He  continued  in  charge  of  them  until 
some  time  in  April  following,  when  they  passed  into  the  hands  of 
J.O.Taylor. 

Being  cross-examined  again,  says,  that  all  he  understood  at 
the  time  of  the  execution  of  the  said  bond  was,  that  Mr.  Agnew 
^^ted  to  raise  money  on  it  upon  his  property  in  New  Bruns- 

The  following  depositions  were  taken  on  behalf  of  the  defend- 
ant: 

James  L.  Lecompt,  a  witness  produced  on  the  part  of  the  de- 
fendant, being  duly  sworn,  on  his  oath  deposeth  and  saith,  that 
te  resides,  and  has  resided  for  the  last  ten  or  twelve  years,  in 
New  York  city — ^was  in  the  employ  of  Agnew,  Abbott  &  Co.  of 
^ew  York,  when  the  concern  was  first  formed  in  February,  1844, 
*nd  continued  with  them  up  to  1845,  as  long  as  they  continued 
^  hnsiness  together.  Recollects  attending  a  meeting  at  How- 
^J'd's  Hotel,  in  New  York,  at  the  room  of  the  defendant,  in  re- 
^tion  to  the  affairs  of  the  late  firm  of  Agnew  &  Taylor.     Re- 
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collects  Mr.  Taylor's  taking  charge  of  the  affairs  of  Agnew  & 
Taylor.  This  meeting  was  held  the  night  before  Mr.  Taylor^ 
taking  charge  of  the  affairs  of  Agnew  &  Taylor.  There  wer< 
present  at  that  meeting  Mr.  Taylor,  the  defendant,  Andrew  Ag 
new,  and  deponent.  Deponent  was  there  at  the  request  of  Mr 
Thomas  J.  Agnew,  and  a  Mr.  Abbott,  of  the  firm  of  Agnew 
Abbott  &  Co.  At  that  meeting  the  affairs  of  Agnew  &  Tayloi 
were  the  subject  of  discussion.  It  was  then  arranged  that  Ag 
new  should  give  up  the  business,  and  that  Taylor  should  tab 
charge  of  it  for  settlement.  There  had  been  a  statement  of  th( 
affairs  of  Agnew  &  Taylor  made  out  before  that.  There  was  n< 
charge  or  pretence  by  Mr«  Taylor  of  the  misapplication  or  wasti 
of  the  assets  of  Agnew  &  Taylor  by  Thomas  J.  Agnew.  Bu 
he  did  complain  of  a  want  of  energy  and  exertion  on  the  part  o 
Thomas  J.  Agnew.  It  was  there  stated  that  there  were  tw< 
notes  of  Andrew  Agnew  which  had  been  given  for  the  purpose  o 
raismg  money  for  the  firm  of  Agnew  &  Taylor,  but  they  couL 
not  be  negotiated,  or  the  money  raised  on  them.  These  notei 
were  understood  to  be  accommodation  notes.  It  was  proposed  t 
get'two  notes  of  Agnew,  Abbott  &  Co.,  endorsed  by  Andrew  Ag 
new,  to  raise  money  on  for  the  benefit  of  Agnew  &  Taylor.  De 
ponent  understood  that  the  first  set  of  notes  in  that  case  was  U 
be  given  up,  and  the  others  to  be  used.  Understood  shortly  af 
terwards  that  these  latter  notes  were  given.  At  this  discussioi 
and  arrangement,  Mr.  Taylor  said  that  with  this  temporary  ac 
commodation,  and  the  assets  of  the  firm,  he  could  go  on  and  pa] 
the  debts.  Does  not  recollect  of  Mr.  Taylor  saying  or  pretend 
ing  that  the  assets  were  insufficient ;  and  deponent  thinks  that  i 
Mr.  Taylor  had  said  so  he  should  recollect  it.  It  was  arrangec 
that  these  last  mentioned  notes  should  be  taken  up  and  paid  ou 
of  the  assets  of  Agnew  &  Taylor,  by  Mr.  Taylor.  It  was  un 
derstood  that  Mr.  Andrew  Agnew  was  to  be  protected  agains 
the  payment  of  these  notes,  as  being  merely  an  accommodatioi 
endorser.  There  had  been  some  talk  shortly  before  this  meeting 
or  proposition  by  Mr.  Taylor,  as  I  understood  from  Mr.  Abbott 
to  obtain  notes  from  Agnew,  Abbott  &  Co.  After  this  proposi 
tion,  and  previous  to  the  meeting  before  mentioned,  deponent  ad 
vised  Thomas  to  secure  his  brother,  in  case  he  endorsed  thes 
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notes ;  and  mentioned  to  him,  that  as  he  had  some  property  in 
New  Brunswick,  perhaps  he  had  better  secure  him  by  a  bond  and 
mortgage  on  that.  After  it  had  been  arranged  at  the  said  meet- 
ing that  the  said  notes,  in  case  they  could  be  obtained,  should  be 
endorsed  by  Andrew  Agnew,  and  that  Agncw  should  be  protected, 
it  was  then  arranged  between  the  deponent  and  defendant  and 
Andrew  Agnew,  that  he  should  be  protected  by  a  bond  and 
mortgage  upon  his  property  in  New  Brunswick  against  his  en- 
dorsement on  these  two  notes.  After  this  arrangement,  Andrew 
Agnew  was  perfectly  satisfied ;  he  was  anxious  to  sustain  the 
credit  of  both^  as  they  had  formed  a  new  connection ;  and  at  the 
same  time  was  nervous  and  timid.  Thinks  that  he,  deponent, 
mentioned  to  Mr.  Abbott  the  next  day,  that  Mr.  Agnew  was  to 
be  secured  by  a  mortgage  for  his  endorsements.  Deponent  was 
not  present  at  the  giving  of  the  notes,  nor  at  the  execution  of  the 
bond  and  mortgage,  but  shortly  afterwards  understood  in  the 
concern,  but  not  from  Taylor,  that  such  a  transaction  had  taken 
place.  Deponent  thinks  that  shortly  before  one  of  these  notes 
became  due,  Mr.  Taylor  called  at  the  store  of  Agnew,  Abbott 
&  Co.  and  had  a  conversation  with  Mr.  Abbott,  and  after  he  left, 
Mr.  Abbott  said  that  he,  Mr.  Taylor,  had  called  to  say  that  he 
would  not  take  up  one  of  these  before  mentioned  notes.  And  it 
was  in  consequence  of  that  that  Mr.  Abbott  went  up  to  New 
Brunswick  to  see  Mr.  Andrew  Agnew  in  relation  to  it.  The 
next  day  after  this  meeting  before  mentioned,  deponent  knows 
that  Mr.  Taylor  took  charge  of  the  business  by  his  coming  there 
with  a  young  gentleman  named  Matthews,  a  clerk  of  Mr.  Tay- 
lor, and  taking  the  books  and  papers  of  Agnew  &  Taylor  away 
with  him,  which  previously  had  been  in  the  custody  and  settle- 
ment of  Mr.  Thomas  J.  Agnew,  partner  of  the  firm  of  Agnew, 
Abbott  &  Co. 

(Mr.  Van  Dyke,  on  the  part  of  the  complainants,  excepted  to 
the  foregoing  evidence,  as  being  hearsay  evidence,  and  as  being 
the  declarations  of  Mr.  Taylor,  to  which  his  attention  had  not 
been  called  when  he  was  himself  examined,  and  as  being  variant 
from  the  defendant's  answer.) 
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The  witness  then  being  cross-examined^  says  : 

That  the  firm  had  been  dissolved  some  two  months  or  more 
previous  to  the  meeting  at  Howard's  Hotel.  During  that  time 
the  afiFairs  of  Agnew  &  Taylor  had  been  in  the  hands  of  the 
defendant  for  settlement.  He  became  embarrassed  in  the  settle- 
ment of  the  afiFairs  of  Agnew  &  Taylor,  and  could  not  proceed 
any  further  to  meet  their  engagements,  without  aid  or  accom- 
modation, although  up  to  that  time  all  had  been  met.  At  the 
meeting  at  Howard's  Hotel,  Mr.  Taylor  complained  to  Agnew  of 
his  inability,  inattention,  and  want  of  energy,  in  the  settlement 
of  the  afifairs  entrusted  to  him.  It  was  for  this  reason  that  the 
change  took  place,  and  Mr.  Taylor  said  that  with  a  temporary- 
accommodation  he  could  settle  the  afiFairs  of  Agnew  &  Taylor. 
This  meeting  took  place  some  two  or  three  months  after  the  first 
February,  1844.  Does  not  know  that  the  agreement  between  Ag- 
new &  Taylor  upon  that  subject  was  reduced  to  writing.  Does 
not  know  how  long  before  the  meeting  spoken  of  the  two  notes  of 
Andrew  Agnew  first  mentioned  had  been  in  existence  :  but  under- 
stood that  they  had  been  in  existence  some  time,  and  that  efibrts 
had  been  ^  made  to  negotiate  them,  which  failed.  Had  then  had 
no  conversation  with  Mr.  Taylor  for  some  eight  or  ten  months ; 
there  had  been  some  diflEiculty  between  them,  and  they  were  not 
on  speaking  terms ;  they  have  not  spoken  to  each  other  since. 
The  amount  of  the  indebtednes,  and  the  assets  of  the  firm  of 
Agnew  &  Taylor  ,  were  referred  to,  but  deponent  does  not  re- 
collect the  amount  of  either. 

Being  re-examined  in  chief  : 

Deponent  says  that  before  he  went  to  this  meeting  Mr.  Ab- 
bott had  consulted  him  or  asked  his  opinion  about  the  afiFairs  of 
Agnew  &  Taylor.  Was  requested  to  attend  the  meeting  with  a 
message  from  Agnew,  Abbott  &  Co.  Has  never  had  any  difii- 
culty  with  the  complainants  in  this  suit ;  has  not  any  unfriendly- 
feelings  towards  Mr.  Taylor ;  Mr.  Taylor  took  the  oflFence,  not 
deponent. 

Jam£s  Wilcomiy  a  witness  produced  on  the  part  of  the  defend- 
ant, being  duly  sworn  deposeth  and  saith,  that  he  resides  in  the 
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city  of  New  York ;  that  he  was  a  partner  of  the  late  firm  of  Ag- 
new,  Abbott  &  Co. ;  that  deponent  wrote  and  signed  the  notes 
(marked  ExhtbUs  1,  and  2,  on  the  part  of  the  defendant) ;  when 
these  notes  were  given,  the  notes  of  Andrew  Agnew  before  re-  , 
ferred  to  were  left  with  the  firm  of  Agnew,  Abbott  &  Co.  as  col- 
lateral secnritj.  These  notes  were  made  and  given  on  the  thir- 
teenth April,  1844.  He  knows  this  fact  from  a  memorandum  in 
Iiiis  own  handwriting  (marked  Exhibit  3,  on  the  part  of  the  de- 
fendant.) These  are  the  notes  upon  the  payment  of  which  the 
other  notes  given  as  collateral  security  were  given  up,  with  the 
memorandum,  to  Andrew  Agnew.  This  memorandum  (marked 
Exhibit  3.)  was  given  either  to  Thomas  J.  Agnew  or  to  An- 
drew vvgnew,  at  the  time  of  the  making  of  the  last  mentioned 
notes. 

The  endorsements  upon  the  last  mentioned  notes  (marked  Ex- 
hibits 1  and  2y)  are  admitted  to  be  true. 

Robert  E.  Agnewj  a  witness  produced  on  the  part  of  the  de- 
fendant, being  sworn,  on  his  oath  depose th  and  saith :  I  am 
brother  of  the  defendant,  and  brother-in-law  of  J.  Orville  Tay- 
lor.   Have  been  engaged  in  mercantile  business,  and  in  the  em- 
ploy of  the  late  firm  of  Agnew,  Abbott  &  Co.,  of  New  York.    I 
was  with  the  said  firm  in  the  latter  part  of  January  or  first  of 
February,  in  the  year  1844 ;  I  was  in  their  employ  some  four  or 
file  months  ;  I  went  with  the  said  firm  of  Agnew,  Abbott  &  Co. 
about  ten  days  after  they  commenced  business  in  New  York.     I 
recollect  a  meetmg  having  been  held  at  the  Howard  Hotel,  in  the 
city  of  New  York,  in  relation  to  the  business  of  Agnew  and  Tay- 
lor.   It  might  have  been  the  next  day  after  this  meeting,  or 
within  five  days,  that  the  said  J.  Orville  Taylor  took  charge  of 
business  of  the  said  Taylor  &  Agnew.     I  recollect  of  their  shew- 
ing that  Agnew,  Abbott  &  Co.  had  given  two  notes  to  Andrew  Ag- 
new to  be  endorsed  by  him  for  the  benefit  of  Agnew  &  Taylor# 
The  said  notes  were  given  in  amount  in  the  neighborhood  of  $3,000. 
1  recollect  of  a  bond  and  mortgage  having  been  given  by  Thomas 
J.  Agnew  to  Andrew  Agnew,  for  the  sum  of  $4,000.     I  think 
the  said  bond  and  mortgage  were  given  on  the  day  following  the 
meeting  tiiere  referred  to;  it  might  have  been  two  days  after- 
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wards.  The  mortgage  and  bond  were  both  drawn  in  the  store  of 
Agnew,  Abbott  &  Co. ;  I  saw  and  examined  them.  The  bond 
and  mortgage  now  shown  witness  are  the  same  as  given  in  said 
store.  They  are  marked  Exhibits  B  and  C  on  the  part  of  the 
complainants.  The  mortgage,  after  it  was  drawn  up,  was  taken 
before  a  commissioner.  The  bond  and  mortgage  were  completed 
on  the  day  on  which  they  were  drawn  up  ;  and  I  think  James 
Wilcomb,  one  of  the  firm  of  said  Agnew,  Abbott  &  Co.,  wit- 
nessed the  said  bond.  Who  J.  D.  Fay  is,  the  witness  to  the 
said  mortgage,  this  deponent  does  not  know ;  there  was  no  such 
person  about  the  said  store  of  Agnew,  Abbott  &  Co.  when  the 
said  bond  and  mortgage  were  drawn  up.  When  the  said  mort- 
gage was  delivered  by  Thomas  J.  Agnew  to  Andrew  Hg'^®'''' 
there  was  no  money  paid.  The  bond  and  mortgage  weae  given 
to  protect  Andrew  Agnew  for  his  endorsements  on  the  two  notes 
above  referred  to,  given  by  Agnew,  Abbott  &  Co.,  which  the 
said  Andrew  Agnew  had  endorsed.  It  might  have  been  on 
the  day  when  the  bond  and  mortgage  were  given,  or  on  the 
day  after  that,  that  J.  Orville  Taylor  stated  to  me  (Mr.  Van 
Dyke  excepted  [to  the  declarations  of  J.  Orville  Taylor  to  the 
said  witness)  that  Thomas  J.  Agnew  had  given  a  bond  and  mort- 
gage tp  Andrew  Agnew,  to  protect  him  from  the  endorsements 
on  the  notes  above  referred  to.  He  stated  to  me  that  Andrew 
Agnew  had  objected  to  endorsing  the  notes  unless  he  was  secured. 
I  recollect  of  his  also  stating  to  me,  that  with  the  assets  of  tho 
firm  of  Agnew  &  Taylor,  and  with  the  temporary  loan,  they, 
the  said  firm  of  Agnew  &  Taylor,  would  be  able  to  get  through. 
I  koow  that  one  of  the  notes  above  referred  to  was  protested  for 
non-payment.  I  saw  a  copy  of  the  notice  of  non-payment  in  the 
hands  of  Andrew  Agnew,  and  I  know  that  it  was  paid  by  Ag- 
new, Abbott  &  Co.  From  the  date  of  a  power  of  attorney, 
which  1  took  with  me  to  Philadelphia,  to  transact  some  business, 
and  which  I  Jiold  in  my  hand,  I  am  satisfied  that  the  notes  above 
referred  to  would  not  have  been  given  before  the  twelfth  of  April, 
A.  D.,  1844. 

Being  cross-examined^  the  said  witness  saith,  I  recollect  the 
fact  of  the  dissolution  of  Taylor  &  Agnew  as  a  firm. 

I  do  not  blow  that  at  the  time  they  dissolved  there  was  a 
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writing  of  dissolation  ^th  the  terms  prepared  and  signed.  Af- 
ter the  dissolution,  Thomas  J.  Agnew  first  took  in  hand  the  af- 
fiis  of  said  firm  of  Agnew  &  Taylor  to  settle.  Never  heard  or 
knew  that  Andrew  Agnew  had  given  his  two  notes  to  Agnew  & 
Taylor,  or  anybody  else,  for  $3,000,  or  thereabouts,  to  aid  in 
settling  the  afiairs  of  the  firm  of  Agnew  &  Taylor.  I  do  not 
know  whether  the  agreement  to  secure  Andrew  Agnew  for  en- 
dorsing the  notes  above  referred  to  was  made  at  Howard  Hotel, 
or  wheAer  it  was  consummated  on  the  day  when  the  bond  and 
mortgage  was  signed.  I  do  not  recollect  that  J.  Orville  Taylor 
was  present  at  the  arrangement  when  Thomas  J.  Agnew  agreed 
^th  Andrew  Agnew  to  give  him  the  bond  and  mortgage  referred 
to;  hut  he  was  present  when  they  were  drawn  up  at  the  store 
of  Agoew,  Abbott,  &  Co.  Does  not  know  that  at  the  time  it 
▼as  arranged  that  J.  Orville  Taylor  was  to  take  charge  of  the 
affairs  of  die  firm  of  Agnew  &  Taylor,  Thomas  J.  Agnew  was  to 
raise  $4,000  to  settle  said  aflfairs.  Do  not  know  that  shortly 
*ft«r  Andrew  Agnew  had  the  said  bond  and  mortgage  he  assigned 
them  to  Elijah  H.  Kimball.  I  never  knew  until  now  that  An- 
^w  Agnew  had  assigned  said  bond  and  mortgage  to  Elijah  H. 
Kimball.  I  do  not  know  that  Thomas  J.  Agnew  brought  any  of 
tbe  stock  of  the  old  firm  of  Agnew  &  Taylor  into  the  new  firm 
of  Agnew,  Abbott  &  Co. 

Witness  being  re-examined  in  chief  ssLjSy  that  at  the  time  when 
the  bond  and  mortgage  were  drawn  up  in  the  store  of  Agnew, 
Abbott  &  Co„  J.  Orville  Taylor  was  not  only  present,  but  that 
he  knew  tlie  object  for  which  said  bond  and  mortgage  were  given. 
I  know  he  knew  the  object  because  he  told  me  so  at  the  time. 
He  mentioned  the  object  to  me. 

The  cause  was  argued  by  J.  Van  Dyke  for  the  complainants, 
and  R.  Adrain  for  the  defendant. 

The  Chancellor.  I  have  spent  a  good  deal  of  time  on  this 
case,  and  it  appears  to  me  that  it  cannot  be  satisfactorily  decided 
on  the  testimony  now  before  the  Court. 

It  should  be  made  to  appear  what  the  amount  of  the  assets  of 
the  late  firm  of  Agnew  &  Taylor  was ;  what  the  amount  of  their 
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debts ;  whether  those  debts  were  all  paid,  and  by  whom  they 
were  paid. 

The  complainants,  from  the  information  they  received  when 
they  took  the  assignment  of  the  bond  and  mortgage,  should  not,  I 
think,  be  permitted  to  recover,  unless  they  show  that  Taylor,  by 
paying  the  debts  of  Agnew  &  Taylor,  acquired  an  equitable  in- 
terest in  the  bond  and  mortgage.  The  paper  which  was  pro- 
duced, purporting  to  be  a  copy  of  an  agreement  made  between 
Agnew  &  Taylor,  about  the  time  when  Taylor  took  charge  of 
the  affairs  of  said  late  firm  of  Agnew  &  Taylor,  is  an  important 
paper,  if  it  be  a  true  copy.  The  original  may  be  produced,  or 
more  satisfactory  means  taken  to  show  what  has  become  of  it, 
and  of  showing  its  contents. 

If  the  paper  produced  be  a  true  copy,  it  would  seem  to  show 
that  T.  J.  Agnew  was  to  furnish  $4,000.  He  had  taken  of  the 
goods  of  the  firm  $3,600,  and  carried  them  into  a  new  firm  of 
which  he  became  a  member,  after  the  dissolution  of  the  firm  of 
Agnew  &  Taylor;  and  Taylor  had  taken  $1,575  of  the  assets  of 
that  firm ;  but  the  same  paper  shows  that  the  notes  of  Agnew, 
Abbott  &  Co.,  endorsed  by  Andrew  Agnew,  which  T.  J.  Agnew 
procured,  were  to  be  considered  as  liabilities  of  Agnew  &  Taylor 
and  paid  as  such  by  Taylor.  But  it  appears  that  T.  J.  Agnew, 
when  those  notes  became  due  paid  half  of  them,  that  is,  Agnew, 
Abbott  &  Co.,  the  new  firm  into  which  T.  J.  Agnew  went,  paid 
half  of  them,  and  charged  it  to  T.  J.  Agnew«  It  cannot  be  that 
T.  J.  Agnew  was  to  pay  those  two  notes,  or  half  of  them,  in  ad- 
dition to  furnishing  $4,000,  for  he  had  taken  but  $3,G00  of  the 
assets. 

The  cause  will  stand  over,  with  leave  to  the  parties  to  take 
further  testimony. 

The  following  order  to  take  further  testimony  was  made  by  the 
Chancellor,  and  was  filed  on  the  20th  of  March,  1848. 

The  above  cause  having  been  argued  before  the  Chancellor  on 
the  pleadings,  depositions,  and  Exhibits  in  the  case,  and  the 
Chancellor  having  duly  heard  and  considered  the  same,  and  not 
\>mg  satisfied  upon  such  pleadings,  depositions,  and  exhibits,  tQ 
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make  sach  decree  in  the  cause  as  is  prayed  for  by  the  complain- 
ADts:  It  is  ordered,  adjugded,  and  decreed,  that  the  said  cause 
do  stand  oyer  for  further  consideration,  and  that  the  parties  be 
at  liberty  to  take  further  and  other  testimony  in  the  case,  accord- 
ing to'  the  law  and  practice  of  this  Court,  and  to  recall  and  re- 
examine the  witnesses  already  examined  in  the  case,  if  they 
think  proper  so  to  do,  giving  to  each  other  the  usual  notices,  and 
closing  the  testimony  in  the  usual  way. 
Sated  December  Term,  1847. 

The  following  depositions  were  taken  on  the  part  of  the  com«- 
plidnants,  pursuant  to  the  last  mentioned  order : 

Dorw*  W.  Warreny  a  witness  produced  on  the  part  of  the 
complainants,  being  duly  sworn,  deposeth  and  saith,  that  he  re- 
sides m  the  city  of  New  York,  is  a  clerk  in  the  store  of  A.  Jour- 
1^7  &  Co.,  in  the  dry  goods  business.  On  the  Ist  day  of  July, 
A.D.  1844,  entered  the  store  of  J.  OrYille  Taylor  &  Co.  j  he 
remaned  till  the  early  part  of  February,  1845,  in  the  capacity 
<)f  book-keeper ;  during  the  whole  time  it  was  his  business  to 
take  charge  of  the  books  of  that  firm ;  he  credited  all  moneys  re- 
ceived, and  charged  all  moneys  paid  out.  Witness  produced 
l^ks,  vhich  he  deposes  are  the  cash  book,  day  book  and  Ledger, 
on.  Orvillo  Taylor  &  Co. 

Counsel  for  complainants  put  to  witness  the  following  ques- 
tions : 

Refer  to  the  accounts  of  J.  Orville  Taylor  &  Co.  with  Agnew 
4 Taylor?    (Excepted  to  by  defendant's  solicitor.) 

Answer — I  have  the  accounts  before  me  in  the  ledger,  which 
^re  partly  in  my  hand- writing. 

Question — Are  those  accounts  regularly  transcribed  into  the 
ledger,  from  the  day  book  and  cash  book  of  the  firm?  (Except- 
ed to  by  defendant's  solicitor.) 

Awwcr — They  are.  A  part  of  them  arc  in  witness's  hand- 
^tingj  and  the  other  part  are  in  the  hand  writing  of  William 
***Wiew8,  in  ike  ledger.  William  Matthews  was  book-ke^er 
f«t  J.  O.Taylor  &  Co.  from  April  1st  to  Ist  of  July,  1844; 
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being  from  the  time  the  books  were  first  opened  until  the  time 
•witness  first  went  there. 

Question — Have  you  ever  examined  the  original  entries  in  the 
day  book  and  cash  book,  which  are  transcribed  to  the  ledger,  of 
the  account  of  J.  O.  Taylor  &  Co.  with  Agnew  &  Taylor  ?  (Ex- 
cepted to.) 

Answer — I  have  not  examined  all  the  items  which  form  that 
account,  but  those  from  July  1st,  1844,  to  1st  January,  1845. 
The  date  of  the  last  item  in  the  ledger  is  December  81st,  1844; 
the  date  of  the  first  item  is  April  30th,  1844.  The  witness  be- 
ing  referred  to  the  original  entries  in  the  cash  book  of  J.  0.  Tay- 
lor &  Co,  in  accQunt  with  Agnew  &  Taylor,  says  that  they  are 
all  in  the  hand-writing  of  William  Matthews,  to  July  1st,  1844, 
and  from  that  time  in  the  hand- writing  of  witness,  with  the  ex- 
ception of  four  charges  on  the  2d  Jw\y,  1844,  which  are  in  the 
hand-writing  of  Wm.  Matthews.  And  the  T?itness  being  referred 
to  original  entries  in  the  day  book,  says  that'i^ey  also  are  in  the 
hand-writing  of  Wm.  Matthews  to  July  1st,  18^4,  and  from  that 
time  they  are  in  witness's  hand-writing,  with  the\  exception  of 
four  charges  on  the  2d  July,  1844,  which  are  in  the  iiand-writing 
of  the  said  Wm.  Matthews. 

Question — What  is  the  aggregate  amount  of  debij^  in  the 
ledger?  (Excepted  to.)  The  aggregate  amount  is  $203,856.65 
against  Agnew  &  Taylor ;  the  aggregate  amount  of  cVedit  is 
$9,597.19;  the  balance  is  $10,759.46.  Have  you  exdunined 
and  compared  the  original  entries  in  the  day  book  and  caslubook 
of  the  firm  of  J.  0.  Taylor  &  Co.,  with  the  items  in  their  ledber, 
in  their  account  with  Agnew  &  Taylor,  and  do  you  find  the  siame 
to  be  correct?    (Excepted  to.) 

Answer — I  have  examined  and  compared  them,  and  find  the) 
to  bo  correct ;  from  the  4th  day  of  April,  1844,  to  the  2d  July,] 
1844.     This  last  examination  I  have  made  since  I  have  been  om 
the  stand,  the  books  being  before  me.    Witness  knows  Thomas^ 
J.  Agnew,  has  known  him  by  sight  from  about  the  1st  July, 
1844,  up  to  the  present  time.    Have  had  no  conversation  with 
him,  bat  have  answered  questions  when  put  to  him  by  Thomas 
J.  Agnew,  in  the  store  of  J.  O.  Taylor  &  Co ,  such  as  whether 
^r.  Taylor  was  in. 
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Question — Do  you  know  anything  of  a  bond  and  mortgage 

giTen  by  Thomas  J.  Agnew  to  J.  O.  Taylor,  for  the  purpose  of 

nising  $4,000,  and  if  so,  state  what?    He  does ;  he  has  seen  a 

mortgage  which  was  given  by  Thomas  J.  Agnew  for  $4,000 ;  for 

irbt  purpose  I  do  not  know.     His  (witness's)  first  knowledge 

tf  it  was  in  July,  1844,  when  J.  O.  Taylor  attempted  to  nego- 

&teit,  or  raise  the  money  upon  it     Saw  it  at  Taylor  &  Co.'s 

store,  ean't  say  whether  it  was  a  bond  and  mortgage  or  whether 

it  was  a  mortgage  alone,  but  knows  that  it  was  a  mortgage 

frwn  Thomas  J.  Agnew  to  J.  O.  Taylor.     Heard  a  conver- 

*tion  between  Mr.  Agnew  and  J.  Orville  Taylor,  on  one  or 

tro  occasions,  and  Mr.  Taylor  spoke  of  this  mortgage  given 

h  Mr.  Agnew  to  Mr.  Taylor.     Mr.  Taylor  told  him  that  the 

luitore  of  his  business  would  cause  him  to  part  with  the  mort- 

P&jBud  wished  to  know  whether  Mr.  Agnew  or  the  family 

^d  have  hard  feelings  if  the  property  had  to  be  sold  on  the 

>>Bortgage.    Mr.  Agnew  replied  that  for  family  feelings,  if  it  was 

^  Mr.  Taylor's  x)ower  to  control  the  mortgage  it  would  save  the 

feelings  of  the  family.     Mr.  Taylor  told  him  it  would  be  impos- 

Ale  for  him  to  hold  the  mortgage ;  that  he  had  parted  with  it ; 

^  the  nature  of  his  business  was  such  that  it  was  impossible 

fef  him  to  let  that  amount  be  still.     Mr.  Agnew  said  that  he 

^  Borry  on  account  of  the  family  that  it  had  been  used ;  he 

P^Bomed  Mr.  Taylor  had  done  the  best  he  could  in  holding  it ; 

^  for  his  part,  should  make  no  objections ;  that  Mr.  Taylor 

^paid  large  sums  for  the  house  of  Agnew  &  Taylor,  and  that 

'^Wis  glad  there  was  as  much  left  to  remunerate  him.     Mr. 

^w  told  Mr.  Taylor  that  the  mortgage  was  his,  (J.  O.  Tay- 

^a)  and  that  he  could  use  the  mortgage  as  he  saw  fit.    Mr. 

sw  sud  he  was  sorry  that  the  afiairs  of  Agnew  &  Taylor  had 

out  so  bad.     There  was  nothing  said  about  the  bond  and 

having  been  given  to  raise  money  for  Agnew  &  Taylor. 

conversation  took  place  in  the  latter  part  of  January,  or  in 

early  part  of  February,  1845 ;  it  was  at  the  store  of  J.  O. 

lylor  &  Co. ;  Mr.  Agnew  had  come  into  the  store  to  borrow 

money  when  this  conversation  took  place.     He  told  Mr. 

'aylor  he  was  badly  in  want  of  money,  and  could  raise  none 

witfa  the  house  in  which  he  was  concerned.    Such  eouTersationa 
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sometimes  took  place  when  Mr.  Aguew  would  call  in  to  borrow 
money. 

Do  you  remember  the  fact  in  any  of  these  conversations  oi 
Thomas  J.  Agnew  with  J.  0.  Taylor — that  Agnew  oflFered  to 
sell  to  Taylor  his  interest  in  the  concern  of  Agnew,  Abbott  & 
Co.?    (Objected to.) 

Answer — I  do.  Thomas  J.  Agnew  did  sell  his  interest  in  the 
firm  of  Agnew,  Abbott  &  Co.  to  J.  Orville  Taylor,  for  the  sum 
of  150  to  $70.  Thinks  that  $70  was  the  sum*  Thinks  that 
this  was  about  the  1st  of  February,  1845,  in  the  store  of  J.  Or- 
yille  Taylor  &  Co.  The  conversation  concerning  the  mortgage 
was  raised  in  this  interview,  which  conversation  I  have  spokes 
of  before.  Andrew  Agnew  never  was  present  at  any  of  these 
conversations.  Has  paid  a  good  many  notes  of  the  house  oi 
Agnew  &  Taylor,  with  the  money  of  J.  Orville  Taylor  &  Co., 
while  witness  was  in  the  employment  of  J.  Orville  Taylor  & 
Co.,  as  book-keeper  before  referred  to.  I  have  not  seen  the 
books  referred  to  by  me  as  the  books  of  Taylor  &  Co.  since 
February,  1845,  to  the  present  time.  I  remembered  the  balance 
of  that  account,  and  stated  it  to  Mr.  McCurdy.  (Examination 
adjourned  to  8  o'clock  P.  M.) 

Examination  resumed.  The  parties  appeared.  Witness  saw 
iJie  mortgage  to  which  he  referred  in  his  examination.  Witness 
being  now  shown  a  mortgage  formerly  marked  Exhibit  C.  on  the 
part  of  the  complainants,  says  to  the  best  of  his  knowledge,  is 
the  one  spoken  of  in  his  examination. 

.  Being  cross  examined^  the  witness  aforesaid  says,  that  on  the 
dissolution  of  Taylor  &  Co.,  Phelps  &  Cutter  bought  out  the 
stock  of  Taylor  &  Co.,  and  witness  remained  with  them  during 
the  balance  of  the  year,  and  then  went  with  A.  Journeay,  Jr., 
and  is  there  still.  Before  he  went  with  Taylor  &  Co.,  was  with 
Colley  &  Lyman,  in  the  city  of  Boston.  Lived  in  Boston  prob- 
ably three  months.  Was  in  and  out  of  Boston  five  months. 
Before  that,  was  at  Ithaca,  New  York,  for  about  twenty-five 
years ;  was  bom  and  brought  up  there ;  lived  in  Ithaca  until  he 
went  to  Boston.    Firat  saw  this  mortj^e  a  very  short  time  after 
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^  first  of  July,  1844 ;  not  more  than  fifteen  or  twenty  days 
after  the  first  of  July,  1844.  There  was  a  broker  in  J.  0.  Tay- 
lor's store,  at  the  time  I  first  saw  this  mortgage,  from  whom  Mr. 
Taylor  wished  to  raise  some  money  on  it.  Thomas  J.  Agnew 
was  not  there  at  the  time.  It  laid  in  the  bottom  of  the  money 
box  (that  is,  the  mortgage,)  at  the  store,  among  our  bills  receiva^ 
Ue,  and  other  papers  of  that  kind ;  it  might  have  been  there  un- 
til September,  October  or  November  of  that  same  year ;  during 
the  time,  remembers  seeing  it  a  number  of  times. 

Question — How  long,  to  the  best  of  your  recollection,  was  this 
mortgage  in  that  money  box? 

Answer — ^It  was  there  from  the  time  it  was  returned  by  thfe 
broker  who  was  unable  to  negotiate  it,  until  it  was  used  by  Mt. 
Taylor — with  the  exception  that  it  was  out  a  number  of  times  for 
the  purpose  of  being  negotiated. 

Question — Besides  the  broker  to  whom  it  was  out  to  be  nego- 
tiated, and  who  returned  it,  to  whom  else  was  it  ofiered  for  nego- 
tiation ? 

Answer — I  do  not  know. 

Question — When  was  the  last  you  saw  it  in  that  money 
drawer? 

Answer — When  it  was  turned  over  to  McCurdy,  Aldrich  & 
Spencer. 

Question — When  was  that  1 

To  the  best  of  my  knowledge  and  belief  it  was  in  October  or 
November — ^it  might  have  been  in  September.  During  all  this 
time  it  had  not  been  used,  to  my  knowledge. 

Question — When  you  first  saw  it,  who  showed  it  to  you? 

Ansicer — When  I  first  saw  it,  it  was  in  the  hands  of  this 
broker ;  when  I  was  requested  to  go  with  him  to  see  certain  par- 
ties in  regard  to  that  mortgage. 

Question — Where  did  it  come  from  at  this  time  ? 

Answer — I  do  not  know.  No  one  showed  it  to  witness.  When 
tiie  broker  got  through  with  it,  it  was  handed  to  me,  and  I  was 
requested  to  put  it  in  the  money  box ;  this  was  two  or  three  days 
after ;  did  not  read  it  then,  nor  has  witness  ever  read  it. 

Question — How  do  you  know  that  it  was  a  mortgage  from 
Thomias  J.  Agnew  to  J.  0.  Taylor  ? 
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Answer — I  cast  my  eye  over  it,  but  never  read  it.  If  witness, 
without  haying  seen  this  mortgage,  had  uow  been  asked  to  swear 
to  whom  that  mortgage  was  giyoD,  he  would  have  sworn  that 
Thomas  J.  Agnew  gave  it  to  J.  Orville  Taylor.  Is  not  now  wil- 
ling to  swear  that  that  is  a  mortgage  from  Thomas  J.  Agnew  to 
J.  Orville  Taylor. 

Q^€Sti(m — Has  your  attention  been  called  to  this  mortgage,  or 
has  it  been  shown  to  you  since  your  examination  this  morning, 
and  before  being  placed  upon  the  stand  this  afternoon. 

Answer — The  counsel  for  Mr.  McCurdy  asked  me  at  dinner  if 
I  had  ever  seen  the  mortgage.  I  told  him  that  I  had.  I  have 
not  seen  it  from  the  time  it  was  passed  to  MoCurdy  until  it  was 
shown  to  me  when  on  the  stand  this  afternoon. 

Question — Was  the  mortgage  that  you  saw  a  mortgage  to  J.  0. 
Taylor  or  to  Andrew  Agnew  ? 

Answer — My  impression  is  that  it  was  a  mortgage  to  J.  0. 
Taylor. 

Question — Did  you  sec  the  name  of  J.  O.  Taylor  on  it? 

Anyicer — Is  not  aware  that  he  saw  the  name  of  J.  O.  Taylor 
upon  it ;  but  from  the  appearance  of  this  mortgage,  my  impres- 
sion is  that  this  is  the  identical  mortgage.  Does  not  know  who 
was  the  subscribing  witness  to  the  mortgage,  nor  before  whom  it 
was  acknowledged.  Does  not  know  the  date  of  it ;  does  not 
know  who  it  was  signed  by. 

Question — What  endorsement  was  on  the  back  of  itl 

Answer — I  do  not  know ;  nor  do  I  know  whether  there  was 
any. 

Question — Was  this  mortgage  by  itself,  or  connected  with  any 
other  papers  1 

Answer — It  was  not  tied  up,  but  was  folded  up  in  a  sheet  of 
paper  with  other  papers,  consisting  of  protested  notes  belonging 
to  Agnew  &  Taylor,  of  their  customers,  and  insurance  policies. 
Witness's  impression  is  that  he  took  this  mortgage  himself  to 
Mr.  McCurdy,  as  collateral  security  ;  and  he  was  in  the  habit  of 
caking  collateral  securities  there. 

Question — When  was  this,  that  you  took  it  there  according  to 
your  said  impressions  ? 

Answer — ^In  September,  October  or  November,  1844.    Has  no 
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recollection  of  how  long  the  mortgage  was  in  that  money-box ;  it 
xnight  haye  been  two,  three,  or  four  months  ;  cannot  speak  defi- 
nitely upon  that  point.  Knows  that  it  was  passed  to  McCardy, 
Aldridi  &  Co.,  as  collateral  security  for  the  payment  of  the  notes 
of  J.  O.  Taylor  &  Co.  to  them.  Daring  all  this  time,  Mr.  Ag- 
new  had  not  been  in  the  store  to  my  knowledge,  until  after  the 
mortgage  had  been  passed  to  McCurdy,  Aldrich  &  Co.  Witness 
fiist  heard  of  a  suit  between  McCurdy,  Aldrich  &  Co.  and 
Thomas  J.  Agnew,  last  week.  Mr.  McCurdy  came  to  the  store 
md  inquired  of  witness  if  Mr.  Warren  was  in ;  and  he  then  for 
the  first  time  learned  that  there  was  a  suit. 

(iuesUon — Have  you  had  any  questions  put  to  you  by  any  per- 
son touching  the  matters  in  this  suit,  previous  to  your  being 
placed  on  the  stand  to-day  ? 

Answer — ^Nothing  more  than  the  questions  which  naturally 
arose  in  the  conyersation  between  Mr.  McCurdy  and  myself,  at 
the  time  before  alluded  to. 

Que^ton — Have  you  had  any  other  conversation  in  relation  to 
ihe  matters  in  this  suit,  besides  that  one  ? 

Ajiswer — I  had,  yesterday  morning,  with  Mr.  McCurdy — ^with 

no  one  else.     Questions  were  put  to  me  by  Mr.  McCurdy,  in  that 

last  conversation  ;  which  last  conversation  was  in  the  store  of  A. 

Joumeay  &  Co.,  and  lasted  probably,  about  three  minutes  ;  the 

first  conversation  might  have  been  half  of  an  hour.     Has  never 

m  any  shape  or  way  understood  that  he,  witness,  was  to  receive 

any  compensation  or  benefit  for  giving  testimony  in  this  case,  nor 

has  he  said  so.     No  paper,  or  any  writing  of  any  shape  or  kind, 

has  been  shown  to  me  by  Mr.  McCurdy,  in  any  form,  stating  or 

Betting  forth  what  I  was  to  prove,  or  expected  to  prove,  or  was 

necessary  for  me  to  prove.     Thinks  that  these  notes  of  Agnew  & 

Taylor,  before  spoken  of,  became  due  and  continued  to  be  paid 

M  late  as  November ;  should  think  that  $6,000  of  the  notes  of 

Anew  &  Taylor  were  paid  by  Taylor  &  Co.  from  the  first  of  July 

till  the  latter  part  of  November,  1844.     Thomas  J.  Agnew  and 

i»itnefis  do  not  speak  to  each  other  when  they  meet ;  have  never 

spoken  to  each  other  when  they  met.    These  conversations,  of 

'fWA  witness  speaks,  might  have  been  three  or  four  times  5  they 

•11  probably  came  within  fifteen  days ;  these  fifteen  days  were  in 
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the  latter  part  of  January  or  first  of  February.  At  the  time  of 
these  conversations,  Thomas  J.  Agnew  was  in  the  firm  of  Agnew^ 
Abbott  &  Co.;  did  not  hear  of  the  dissolution  of  the  firm  of  Agnew, 
Abbott  &  Co.  until  after  these  conversations.  When  witness 
left  the  store  of  Taylor  &  Co.  they  might  have  owed  witness 
$25,  which  he  afterwards  drew  for,  and  was  paid ;  they  owed 
witness  nothing  else.  After  the  firm  of  Taylor  &  Olcott  dis- 
solved, Mr.  Taylor  went  to  St.  Louis,  Missouri. 

Question — Did  you,  after  the  dissolution  of  the  firm  of  Taylor 
&  Olcott,  write  or  send  a  letter  to  J.  0.  Taylor,  to  St.  Loois,  or 
any  other  place,  asking  or  demanding  of  him  (500,  or  any  sum^ 
or  otherwise  you  would  expose  or  state  the  situation  of  the  firm 
of  Taylor  &  Olcott,  and  his  conduct  in  relation  thereto,  or  any 
letter  or  language  of  that  or  similar  kind.    (Objected  to.) 

Witness  declined  to  answer,  because  he  thinks  that  it  will  take 
entirely  too  long,  and  will  bring  up  unpleasant  feelings  between 
Mr.  Taylor  and  himself,  and  because  it  has  no  relation  to  this 
suit.  Was  never  paid  any  hush  money  by  Phelps  &  Cutters,  or 
money  for  such  purpose,  or  by  any  other  person,  in  relation  to 
that  letter  or  any  other  subject.  Was  never  paid  $250  by 
Phelps  &  Cutters,  or  J,  0.  Taylor,  or  by  his  directions,  in  addi- 
tion to  his  regular  salary. 

Examination  in  chiefs  resumed  : 

The  notes  given  by  Taylor  &  Co.  for  which  the  bond  and 
mortgage  were  passed  to  McCurdy,  Aldrich  &  Spencer,  as  col- 
lateral security,  were  given  for  goods  and  merchandise  sold  and 
delivered  by  McCurdy,  Aldrich  &  Spencer  to  Taylor  &  Co* 
Have  no  doubt  but  that  the  mortgage  shown  to  him  here,  former- 
ly marked  Exhibit  C,  is  the  same  mortgage  witness  saw  in  the 
store  of  Taylor  &  Co.,  and  of  which  he  has  before  spoken ;  it  is 
the  same  mortgage  which  was  passed  over  to  McCurdy,  Aldrieh 
&  Spencer,  and  concerning  which  the  conversations  by  Thomas 
J.  Agnew,  before  referred  to,  took  place.  Mr.  McCurdy,  in  his 
conversations  with  me,  merely  asked  me  what  I  knew  about  the 
matters  in  this  suit,  and  never  suggested  what  he  wished  to  have 
proved.  Never  spoke  to  Thomas  J.  Agnew,  because  he  had  no 
personal  acquaintance  with  him  *,  and  not  because  he  had  any 
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bad  feelings  towards  him.  Mr.  Taylor,  before  he  went  to  St. 
loois,  went  into  a  store  in  New  York,  where  he  stayed  about  five 
or  six  weeks  after  the  dissolution. 


April  8, 1848.  John  Orville  Taylor,  a  witness  produced  on 
the  part  of  the  complainants,  being  duly  sworn,  doth  depose  and 
siy — (Objected  toon  the  ground  of  interest  and  his  having  been 
abeady  examined,)  that  he  was  formerly  one  of  the  persons  who 
composed  the  firm  of  Agnew  &  Taylor,  which  firm  was  composed 
of  J<din  O.  Taylor  and  Thomas  J.  Agnew.  They  did  business 
in  Nassau  street,  New  York  city,  in  the  year  1843.  That  firm 
dissolved  about  the  last  of  December,  1843.  The  firm  com-^ 
menced  the  1st  of  February,  1843.  There  were  no  written  ar- 
ticles of  co-partnership.  The  assets  of  that  firm,  so  far  as  they 
were  collectable,  were  applied  to  pay  the  debts  of  Agnew  &  Tay- 
lor, except  that  part  of  them  which  were  in  witness's  opinion 
misapplied  by  Thomas  J.  Agnew. 

(iuestion — Upon  the  dissolution  of  that  firm,  who  took  the 
8tock  of  goods  of  that  firm  1 

Answer — They  remained  with  the  other  assets,  in  the  hands  of 
Thomas  J.  Agnew.  The  value  of  the  stock  of  goods  of  that  firm 
upon  its  dissolution  was  about  $3,700. 

(iuesti<m — Can  you  form  any  estimate  of  the  notes  and  debts 
due  the  firm  it  the  time  of  the  dissolution  1 

Answer — ^They  could  not  have  been  far  from  $32,000,  nomin- 
ally valued.  Upon  the  dissolution  of  that  firm,  witness  took  about 
11,575  of  the  bills  receivable.  The  amount  originally  invested 
by  witness  was  more  than  that.  At  the  time  of  the  dissolution  of 
that  firm  there  was  a  written  agreement  between  the  parties, 
regulating  the  application  of  the  assets.  That  written  agree- 
ment was  subsequently  destroyed  or  lost.  There  was  a  subse- 
c[nent  agreement  in  relation  to  the  assets,  but  witness  does  not 
wcoUect  whether  it  was  reduced  to  writing  or  not.  That  agree- 
Stent  was  made  in  April,  1844.  A  copy  of  an  agreement  being 
Aown  me,  I  recognise  it  as  the  one  made  at  that  time  between 

fWas  J.  Agnew  and  witness.    The  witness  now  remembers 

^^t  the  original  agreement  was  in  writing. 
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Question — Who  took  possession  of  that  original  agreement  at 
the  time  it  was  made  ? 

Answer — Thomas  J.  Agnew.  Does  not  know  where  it  is  now. 
(Counsel  for  the  complainants  called  upon  the  solicitor  of  tho  de- 
fendant to  produce  the  original  agreement  above  referred  to. 
The  solicitor  of  the  defendant  replied,  that  he  has  not  got  it,  and 
knows  nothing  about  it.)  The  witness  being  shown  a  paper  for- 
merly marked  Exhibit  D.  on  the  part  of  the  complainants,  says 
that  he  believes  that  it  is  a  true  copy  of  the  original  agreement 
above  referred  to,  made  between  witness  and  Thomas  J.  Agnew. 
After  entering  into  that  agreement,  witness,  in  accordance  there- 
with, took  upon  himself  the  payment  of  the  debts  of  Agnew  & 
Taylor. 

Question — At  the  time  of  that  agreement^  what  was  the 
amount  of  the  debts  of  Agnew  &  Taylor,  to  the  best  of  your  re- 
collection ? 

jjn^^er— About  $20,000. 

Question — What  was  the  nominal  amount  of  the  assets  at  the 
time  of  the  agreement,  to  the  best  of  your  recollection  1 

Answer — About  $18,000.  Those  assets  consisted  of  bills  re- 
ceivable and  book  accounts.  Has  realized  from  those  assets  be- 
tween $9,000  and  $10,000.  The  remaining  assets  are  worth- 
less, witness  thinks.  The  remaining  assets  are  book  accounts 
and  bills  receivable.  Witness's  definite  means  by  which  he  ar- 
rived at  these  amounts  are  the  books  of  Taylor  &  Co.  The 
same  books  which  have  been  spoken  of  by  Mr.  Warren. 

Question — Were  all  the  moneys  obtained  by  means  of  the  as- 
sets of  Agnew  &  Taylor,  which  he  received  from  Thomas  J.  Ag- 
new at  the  time  he  took  charge  of  the  business,  used  by  witness 
in  paying  the  debts  of  Agnew  &  Taylor  1 

Answer — As  the  avails  of  these  assets  were  obtained,  they  were 
placed  to  the  credit  of  Agnew  &  Taylor  on  the  books  of  John  O. 
Taylor  &  Co.,  and  as  the  bills  payable  of  Agnew  &  Taylor  ma- 
tured, funds  from  the  firm  of  J.  0.  Taylor  &  Co.  were  used  to 
pay  them,  to  the  amount  of  more  than  was  received  from  the 
said  assets  of  Agnew  &  Taylor.  About  $7,000  more  than  was 
received  from  the  assets  of  Agnew  &  Taylor. 

Question — Whether  in  the  assets  derived  from  Agnew  &  Tay- 
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lor,  oyer  and  aboye  which  witness  paid  the  sum  of  $7,000  in  pay- 
anezitof  their  debts,  he  included  the  $4,000  derived  from  the 
bond  and  mortgage? 
Amoer — I  do. 

Q^stim—Did  you  pay  $7,000  of  the  debts  of  Agnew  &  Tay- 
lor, besides  the  proceeds  which  you  derived  from  the  assets  of 
Agnew  k  Taylor  and  the  bond  and  mortgage  before  referred  to  T 
Mnoer — I  did.     All  the  debts  of  Agnew  &  Taylor  are  paid. 
(htesHon — Who  paid  those  debts  1 
Answer — Thomas  J.  Agnew  and  myself. 
(tuestion — Subsequently  to  the  agreement  between  you  and 
-*gnew  last  before  referred  to,  who  paid  the  debts  of  Agnew  & 
Taylor  1 

Answer— I  did.  Witness  paid  all  of  the  debts  which  were  due 
^f  became  due  subsequently  to  that  agreement.  Some  of  the 
^tesy  when  matured,  were  extended  ninety  days,  and  some  six 
months,  and  paid  by  witness  on  their  maturity.  Does  not  know 
^l^at  has  become  of  the  books  of  Agnew  &  Taylor.  The  last 
^  Saw  of  them  they  were  in  the  safe  of  the  store  59  Cedar  st., 
Ne-^  York,  which  was  in  February,  1845.  Has  not  seen  them 
Bmce  that  time.  Has  searched  for  them,  and  not  been  able  to 
&id  them.  Recollects  that  there  were  several  meetings  between 
Mmself  and  Thomas  J.  Agnew  at  Howard's  Hotel,  in  New 
^otk,  in  relation  to  the  affairs  of  Agnew  &  Taylor,  but  remem- 
bers no  meeting  in  particular. 

Question — ^For  what  purpose  were  the  bond  and  mortgage  in 
question  in  this  suit  given  by  Thomas  J.  Agnew]  (Objected 
to.) 

Answer — To  pay  the  indebtedness  of  Agnew  &  Taylor,  pro- 
dded the  other  assets  failed  to  do  so.  Has  frequently,  since  the 
^vlng  of  that  bond  and  mortgage,  heard  Thomas  J.  Agnew  say, 
Aat  they  were  given  to  pay  the  debts  of  Agnew  &  Taylor. 

Question — Have  you  or  have  you  not  ever  said  to  any  person, 
^t  the  bond  and  mortgage  in  question  were  given  to  secure  An- 
^ew  Agnew  1 

Annner — I  have  not.  Has  used  all  possible  diligence  and  at- 
tention to  collect  the  assets  of  Agnew  &  Taylor  ;  witness,  as  far 
^  he  knows,  thinks  the  remaining  assets  are  worthless,  but  can- 
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not  tell  what  they  may  become  wortL  Subsequently  to  July, 
1844,  Thomas  J.  Agnew  occasionally  came  to  witness's  store,  to 
borrow  money.  Often  apprised  Thomas  J.  Agnew  that  there 
was  a  large  deficiency  of  available  means  from  the  assets  to  pay 
the  debts  of  Agnew  &  Taylor ;  often  told  Thomas  J.  Agnew 
that  witness  must  part  with  the  bond  and  mortgage,  or  sell  it,  or 
place  it  as  collateral  security  for  the  purpose  of  obtaining  goods 
to  raise  money  to  pay  the  debts  of  Agnew  &  Taylor.  Thomas 
J.  Agnew  gave  his  full  consent  to  that.  This  was  after  witness 
saw  there  was  a  deficiency  in  the  assets  to  pay  the  debts  of  Ag- 
new &  Taylor. 

QtiesHon — During  the  summer  of  1844,  and  before  the  bond 
and  mortgage  were  assigned  to  the  complainants,  were  they  not 
frequently  taken  out  of  the  possession  of  Mr.  Kimball  by  you, 
for  the  purpose  of  negotiating  them  or  selling  them  1 

Answer — As  far  as  my  memory  serves  me,  the  bond  and  mort- 
gage remained  with  Kimball,  but  not  under  his  control,  but  un- 
der mine ;  and  I  tried  to  negotiate  them  frequently  during  the 
time.  Does  not  know  that  he  ever  showed  the  bond  and  mort- 
gage to  the  persons  who  spoke  to  him  about  negotiating  it,  or 
that  they  ever  asked  to  see  it.  He  may  have  had  it  in  his  hands, 
but  does  not  remember ;  he  had  access  to  it  at  all  times. 

Question — By  hands,  do  you  mean  in  your  possession  ? 

Answer — I  do.. 

Question — Do  you  or  do  you  not  remember  a  sale  being  made 
to  you  by  Thomas  J.  Agnew  of  his  interest  in  the  firm  of  Ag- 
new, Abbott  &  Co.,  and  if  so,  when? 

Answer — Some  time  in  January,  1845,  Mr.  Agnew  came  to 
me  in  my  own  store,  and  said  that  an  execution  would  sell  to  the 
amount  of  $70  of  his  interest  in  the  firm  of  Agnew,  Abbott  & 
Co.,  and  wished  me  to  let  him  have  the  money  to  satisfy  that  ex- 
ecution, and  prevent  such  sale ;  I  did  so,  he  giving  me  a  paper 
conveying  to  me  his  interest  in  the  firm  of  Agnew,  Abbott  &  Co., 
as  security  for  the  payment  of  that  money.  That  instrument 
was  given  up  to  Abbott  &  Wilcomb,  members  of  the  firm  of 
Agnew,  Abbott  &  Co.,  by  witness,  for  the  consideration  of  $70, 
paid  by  Abbott. 
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(iuaiian — ^By  the  words  "given  up,''  do  you  or  do  you  not 
mean,  that  the  instrument  was  assigned?    (Objected  to.) 

Answer — I  mean  that  I  sold  it  to  them,  but  whether  I  en- 
dorsed it  or  had  it  assigned,  I  cannot  remember. 

Question — ^At  the  time  you  sold  it  had  you  full  power  and  au- 
thority to  sell  it  ? 

Answer — ^I  thought  I  had,  to  the  full  amount  of  money  that  I 
paid  for  it. 

Question — ^What  did  Thomas  J.  Agnew  do  with  the  goods 
which  he  took  upon  the  dissolution  of  the  firm  of  Agnew  &  Tay- 
lor? 

Answer — I  understood  that  he  placed  them  as  part  of  his  cap- 
ital in  the  firm  of  Agnew,  Abbott  &  Co.  At  the  time  of  or  at 
ftny  time  after  the  last  agreement  none  of  these  goods  came  into 
witness's  possession. 

Witness  being  cross-exarninedj  says  : 

Question — In  your  examination  in  chief,  you  say  that  the  orig- 
inal agreement  was  destroyed  or  lost,  which  was  it,  destroyed  or 
lost. 

Answer — I  do  not  know  what  became  of  it;  I  cannot  say 
whether  it  was  destroyed  or  lost. 

Question — Do  you  know  of  your  own  knowledge  whether  it  was 
destroyed  or  lost? 

Answer — I  do  not  know  what  has  become  of  it,  but  suppose 
that  it  is  either  destroyed  or  lost.  Has  made  no  search  for  it, 
excepting  among  his,  (witness's)  own  papers.  Did  not  make  any 
search  for  the  second  agreement  which  he  had  spoken  of;  thinks 
that  Mr.  Kimball  took  and  kept  the  second  agreement,  but  wit- 
ness has  no  distinct  recollection  about  the  matter.  Witness 
tbinks  that  in  his  former  examination  he  swore  that  the  debts  of 
Agnew  &  Taylor  were  mostly  paid  in  April,  May  and  June, 

1844,  as  they  fell  due,  with  the  exception  of  $1,500  which  were 

extended. 
Q^e8tion — How  much  do  you  say  you  paid  of  the  debts  of  Ag- 

Jicw  k  Taylor,  beyond  the  sums  of  money  collected  from  the 

assets  of  tluat  firm^  and  exclusiye  of  the  bond  and  mortgage  ? 
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Answer — $11,000;  inclusive  of  the  bond  and  mortgage, 
$7,000. 

Question — Have  you  ever  said  that  Andrew  Agnew  was  con- 
nected with  or  had  any  interest  in  this  bond  and  mortgage  ? 

Answer — I  do  not  understand  the  question.  In  witness's  ex- 
amination in  chief,  he  does  not  remember  whether  he  said  that 
the  remaining  assets  of  Agnew  &  Taylor,  at  the  dissolution  of 
Taylor  &  Olcott,  were  worthless  ? 

Question — Did  you  in  your  former  examination  swear,  either 
in  substance  or  in  words,  that  the  bond  and  mortgage  in  ques- 
tion were  given  by  you  to  Mr.  Kimball,  and  remained  in  his 
hands  or  possession  until  they  were  assigned  to  the  complain- 
ants ? 

Answer — I  did.  On  the  dissolution  of  Taylor  &  Olcott,  they 
made  no  assignment,  but  they  sold  out  their  stock  of  goods  to 
Cutters  &  Phelps.  Mr.  Olcott  remained  in  the  city  for  about 
three  months,  and  then  went  to  St.  Louis — witness  remained  in 
New  York  some  two  months  after  the  failure,  and  then  went  to 
St.  Louis. 

Question — Were  the  books  of  Taylor  &  Olcott  pledged  to  any 
one? 

Antwer — They  were  placed  by  Mr.  Olcott  in  the  hands  of  a 
lawyer,  for  a  certain  time,  before  he  (Mr.  Olcott)  went  to  St. 
Louis.  Does  not  know  how  long  they  remained  with  the  law- 
yer ;  they  have  not  been  in  witness's  possession  since,  until  now 
his  father  owns  and  has  control  of  them ;  asked  permission  that 
they  might  be  here ;  they  were  sent ;  witness  did  not  bring  them. 
The  search  made  by  witness  for  the  books  of  Agnew  &  Taylor 
was  made  on  the  5th  of  this  month,  and  since  he  came  down  the 
river  to  be  a  witness.  Did  not  know  that  at  the  time  of  the  dis- 
solution of  Taylor  &  Olcott  the  firm  was  indebted  to  any  of  the 
clerks  in  any  amount. 

Question — Did  you,  while  in  St.  Louis,  after  the  dissolution 
of  the  firm  of  Taylor  &  Olcott,  receive  a  letter  from  Dorus  W. 
Warren,  asking  or  demanding  of  you  $500,  or  any  sum.  or  oth- 
erwise he  would  expose  or  state  the  situation  of  the  firm  of  Tay- 
lor &  Olcott,  and  your  conduct  in  relation  thereto,  or  any  letter 
or  language  of  that  or  similar  kind  1 
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Answer — ^While  in  St.  Louis,  I  received  a  letter  from  Doras 
W.  Warren,  stating  that  the  writer  had  purchased  a  note  against 
J.  0.  Taylor  &  Ck).  for  $500,  and  unless  I  paid  it  he  would  give 
me  trouble ;  that  is  about  the  whole  of  it ;  there  was  very 
abosire  language  in  the  said  letter,  showing  a  very  singular  way 
of  eipressing  his  gratitude  for  all  the  favors  done  him ;  that  is 
the  purport  of  the  letter  so  far  as  I  can  remember;  the  letter 
was  given  to  Mr.  T.  Cutter,  and  I  have  of  late  surmised  that  he 
dictated  it;  I  supposed  that  the  intention  of  the  writer  of  that 
letter  was  to  extort  $500,  by  stating  that  he  possessed  informa- 
tion which  he  could  reveal  to  my  injury ;  does  not  remember 
whether  there  were  any  threats ;  he  wrote  that  unless  witness 
pud  tbe  note,  which  he  alleged  he  possessed,  he,  the  writer 
possessed  information  which  he  could  or  would  reveal  to  witness's 
Mjmy.  That  information  was  relative  to  the  affisurs  of  Taylor 
*  Olcott;  can't  say  whether  he  had  such  a  note ;  witness  never 
saw  thenote.  Wm.  T.  Cutter,  my  being  in  his  hands,  compelled 
witness  to  pay  Dorus  W.  Warren  $250.  Does  not  remember 
of  having  in  my  former  examination  said,  that  I  mentioned  to 
^mas  J.  Agnew  the  assignment  of  the  said  bond  and  mort- 
gage; witness  thinks  that  he  hai«,  before  the  commencement  of 
^  smt,  mentioned  it  to  Thomas  J.  Agnew.  Has  no  recollec- 
tion of  any  such  conversation  as  that  referred  to  by  Mr.  Warren 
^^Hng  place  in  the  presence  of  any  person. 

Examination  in  chief  resumed. 

Mr.  Warren  might  have  been  in  the  store,  and  have  heard  what 
took  place  between  Mr.  Agnew  and  myself. 

There  were  similar  conversations  as  referred  to  by  Mr.  War- 
den, between  myself  and  Agnew,  occurring  accidentally  wherever 
^^  parties  might  meet  in  the  street,  at  the  store,  and  at  the 
boarding-house.  He,  Warren,  might  have  been  present  at  such 
oonversations  without  my  remembering  it,  though  I  think  it 
nither  improbable,  for  such  conversations  were  delicate  matters. 

(hiesiion — Mr.  Taylor,  refer  to  the  books  of  Taylor  &  Co., 
«id  to  their  account  with  Agnew  &  Taylor.     (Objected  to.) 

I'i^tneBS  replies,  '^  I  have  the  books  before  me." 

(iuution — From  these  books,  how  much  money  was  paid  for 
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Agnew  &  Taylor  by  Taylor  &  Co.,  after  the  Ist  July,  1844. 
(Objected  to.) 

Answer — $5,848.  Witness  declined  to  answer  the  question 
whether  he  had  ever  said  that  Andrew  Agnew  had  any  interest 
in  the  mortgage  in  question,  because  he  did  not  understand  the 
question.  That  mortgage  was  drawn  payable  to  Andrew  Agnew. 
I  never  made  any  inquiry  for  the  books  of  Agnew  &  Taylor  be- 
fore the  5th  of  this  month. 

Question — Have  you  made  diligent  search  for  the  books  % 

Answer — I  searched  for  them  on  Wednesday.  I  made  dili- 
gent search. 

Qaestion — Did  you  search  and  inquire  at  every  place  for  those 
books  where  you  thought  there  was  any  probability  of  finding 
them? 

Answer — I  did,  and  was  not  able  to  find  them.  The  witness 
does  know  that  Cutter  paid  the  $250  to  Mr.  Warren,  of  which 
he  has  spoken.  Witness  has  surmised,  of  late,  that  this  letter 
of  Mr.  Warren  might  have  been  dictated  by  Mr.  Cutter.  Wil- 
liam T.  Cutter  owed  witness,  and  when  he  paid  him^  compelled 
witness  to  leave  $250,  which  latter  said  he  must  pay  to  Mr. 
Warren.  The  setxond  agreement  was,  I  suppose,  kept  by  Mn 
Kimball.  The  first  one  was  handed  to  Mr.  Agnew.  The  one 
kept  by  Mr.  Kimball  has,  I  suppose,  been  either  destroyed  or 
lost. 

Question — Do  you  not  remember,  on  reflection,  that  the  orig- 
inal agreement,  last  made,  of  which  the  paper  now  shown  to  you, 
of  which  Exhibit  D  purports  to  be  a  copy,  was  taken  by  Thomas 
J.  Agnew,  when  he  furnished  you  with  the  bond  and  mortgage 
for  the  purpose  of  raising  $4,000  ? 

Answer — I  remember  the  original  agreement  of  which  this  is  a 
copy,  and  I  presume  of  course  that  it  was  handed  to  Mr.  Agnew. 
There  were  two  agreements,  one  at  the  dissolution  of  Agnew  & 
Taylor,  and  one  when  the  assets  came  into  my  hands.  The  first 
I  presume  was  lost ;  the  second,  as  a  matter  of  course  I  presume^ 
was  handed  to  Thomas  J.  Agnew  when  the  mortgage  came  into 
your  hands. 

Question — Have  you  not  confounded  these  two  agreementa  in 
jopr  previouB  examinations  1 
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Amoer — ^I  don't  think  I  have,  but  those  who  ask  the  questions 
bre,  and  hence  there  has  been  a  misunderstanding.  ' 

(imtitum — Do  you  remember  in  whose  hand- writing  the  paper 
marked  ExAf^D  is? 

Answer — ^I  do  not  know. 

Here  Exhibit  B  2  was  offered  on  the  part  of  the  complainants. 

Exhibit  Aon  the  part  of  the  Complainants. — ^Whereas  John 
Qmlle  Taylor,  of  the  county  of  Saratoga,  in  the  State  of  New 
York,  is  justly  indebted  to  Robert  H.  McCurdy,  Herman  D. 
Aldrich,  and  William  Spencer,  partners,  trading  under  the  name 
ind  firm  of  McCurdy,  Aldrich  &  Spencer,  of  the  city  of  New 
York,  in  ihe^sum  of  $5,000  and  upwards,  for  gpods  sold  and  de- 
liTered  hj  the  said  6tm  to  the  said  John  Orville  Taylor, ;  uid 
for  the  payment  of  which  said  sum  of  $5,000  and  upwards,  Hie 
said  McCurdy,  Aldrich  &  Spencer  hold  certain  collateral  «ecu* 
rities,  transferred  and  given  to  them  by  and  through  the  said 
John  Oryille  Taylor;  among  which  collateral  securities  are  f^ 
bond  and  mortgage  given  by  Thomas  J.  Agnew  to  Andrew  Ag- 
new,  and  by  him  assigned  and  transferred  to  Elijah  H.  Kimball, 
and  by  the  said  Elijah  assigned  and  transferred  to  the  said  Mc- 
Curdy, Aldrich  &  Spencer,  for  the  sum  of  $4,090,  dated  the 
16th  day  of  April,  A.  D.  1844,  and  payable,  with  interest,  on 
the  Ist  day  of  May,  A.  D.  1845 ;  and  on  which  bond  and  mort- 
gage there  is  due  this  day,  for  principal  and  interest,  the  sum 
of  $4,663.33.  Now  this  writing  witnesseth,  that  the  said  Mc- 
Curdy, Aldrich  &  Spencer,  in  consideration  of  the  premises 
above  mentioned,  aud  in  consideration  of  the  sum  of  $1  to  them 
in  hand  paid  by  the  said  Taylor,  have  and  do  hereby  release, 
exonerate  and  discharge  the  said  John  Orville  Taylor,  of  and 
from  the  sum  of  $4663.33,  being  part  of  the  sum  due  them  from 
him  as  aforesaid,  for  the  goods  sold  him  as  aforesaid  by  them, 
and  being  the  same  sum  which  is  now  due  on  the  said  bond  and 
mortgage.  It  being  the  intention  of  the  said  McCurdy,  Aldrich 
&  Spencer  hereby  entirely  and  unconditionally  to  release  and 
discharge  the  said  John  Orville  Taylor  from  the  said  indebted- 
ness^ for  the  goods  sold  as  aforesaid,  to  the  amount  due  on  the 


58  MC  OURDY  &  OTHERS  V.  AGNEW.  [jUNE 

said  bond  and  mortgage,  T^hether  the  said  bond  and  mortgage 

can  be  collected  or  not. 

McCURDY,  ALDGICH  &  SPENCER. 

Signed  in  the  presence  of  ) 
John  Van  Dtke.      J 

Exhibit  Ban  ike  part  of  the  Complainants. — Know  all  men 
BY  THESE  Presents,  That  I,  Thomas  J.  Agnew.  of  the  city  of 
New  York,  in  the  State  of  New  York,  am  held  and  firmly  bound 
unto  Andrew  Agnew,  of  the  city  of  New  Brunswick,  and  State 
of  New  Jersey,  in  the  sum  of  $6,000,  legal  money  of  the  United 
States,  well  and  truly  to  be  paid  to  the  said  Andrew  Agnew,  or 
to  his  certain  attorney,  executors,  administrators  or  assigns,  to 
which  payment  well  and  truly  to  be  made,  I  bind  myself,  my 
heirs,  executors  and  administrators,  firmly  ^by  these  presents. 
Sealed  with  my  seal,  dated  the  16th  day  of  April,  in  the  year  of 
our  Lord  1844. 

The  condition  of  this  obligation  is  such.  That  if  the  above 
bounden  Thomas  J.  Agnew,  his  heirs,  executors,  administrators, 
or  any  of  them,  shall  and  do  well  and  truly  pay,  or  cause  to  be 
paid  unto  the  above  named  Andrew  Agnew,  or  his  certain  at- 
torney, executors,  admiftistrators  or  assigns,  the  just  and  full 
sum  of  $4,000  money  aforesaid  at  six  per  cent.,  on  or  before  the 
let  day  of  May  1845,  then  the  above  obligation  to  be  void,  and 
of  none  effect^  or  else  to  be  and  remain  in  full  foi'ce  and  virtue. 

THOMAS  J.  AGNEW.  [seal.] 

Signed,  sealed  and  delivered  in  the  presence  of 
James  Wilcomb. 

The  bond  and  mortgage  set  forth  in  the  bill  were  exhibited,  on 
the  part  of  the  complainants. 

Exhibit  D  on  the  part  of  the  Complainants. — This  agreement 
entered  into  this  18th  day  of  April,  1844,  between  Thomas  J. 
Agnew  and  J.  Orville  Taylor,  late  of  the  firm  of  Agnew  &  Tay- 
lor, witnesseth  :  that  Thomas  J.  Agnew  doth  hereby  agree  that 
J.  Orfill^  Taylor  shall  settle  up  the  business  of  the  late  firm. 
And  thftt  tb«i  6ud  Agnew  will  and  hath  transferred  the  books 
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and  accounts,  and  all  the  notes  dae  to  the  late  firm,  to  the  said 
Taylor  for  aforesaid  use,  and  will  also  provide  the  sum  of  $4,000 
in  addition,  for  the  aforesaid  use. 

And  the  said  J.  Orville  Taylor  on  his  part,  doth  agree  that 
he  ^ill  settle  tiie  business,  and  will  furnish  the  sum  of  $,1575  in 
addition  to  the  aforesaid  accounts  and  notes  and  money  provided 
by  said  Agnew  for  said  use ;  and  will  bring  the  business  to  a 
close  as  soon  as  can  conveniently  be  done ;  and  whereas  Andrew 
Agnew  hath  signed  two  notes,  in  amount  $3,200  to  Agnew,  Ab- 
bott &  Co.,  to  secure  two  notes  of  the  same  amount,  drawn  by 
Apew,  Abbott  &  Co,  for  the  use  of  Agnew  &  Taylor. 

Now  this  agreement  further  witnesseth,  that  the  aforesaid  two 
notes  shall  be  considered  a  liability  of  Agnew  &  Taylor,  and 
shall  he  paid  from  and  out  of  the  receipts  of  Agnew  &  Taylor, 
and  that  they  will  save  the  said  Andrew  Agnew  harmless,  and 
will  not  look  to  him  for  payment  of  the  same,  or  any  part  thereof. 

And  it  is  further  agreed  between  the  parties  that  nothing  herein 
contained  shall  be  understood  to  affix  any  liabilities  on  the  said 
J.  Orville  Taylor,  individually,  beyond  the  amount  of  receivables 
above  specified,  and  belonging  to  late  firm  of  Agnew  &  Taylor, 
or  on  Thomas  J.  Agnew  individually. 

In  witness  whereof  we  have  hereto  set  our  hands  the  day  and 

year  atove  mentioned. 

THOMAS  J.  AGNEW. 

J.  ORVILLE  TAYLOR. 

The  assignment,  dated  April  23c1,  1844,  of  the  bond  and 
mortgage  set  forth  in  the  bill  by  Andrew  Agnew  to  Elijah  H. 
Kimball,  and  the  assignment  of  the  same  by  Kimball  to  the  com- 
plainants, for  the  consideration  expressed  of  $1,  dated  September 
24th,  1844,  were  exhibited  on  the  part  of  the  complainants. 

Exhibit  Jfo»  1,  for  DefendanL 

tm.  New  York,  April  1, 1844. 

Foot  months  after  date  we  promise  to  pay  to  the  order  of  An- 
^ew  Agnew,  sixteen  hundred  and  forty  dollars.  Value  Re- 
ceiyed. 

No AGNEW,  ABBOTT  &  Co. 
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Due  August  4th,  87  Nassau  st. 

Endorsed — Andw,  Agnew,  New  Brunswick,  N.  J. 

J.  Orville  Taylor. 

Elijah  H.  Kimball — (name  erased.) 

Exhibit  Jfo.  2, /or  Defendant. 

11660.  New  York,  April  4, 1844. 

Three  months  after  date  we  promise  to  pay  to  the  order  of 
Andrew  Agnew,  fifteen  hundred  and  sixty  dollars.  Value  Re- 
ceived. 

No. AGNEW,  ABBOTT  CO. 

Due  July  7.  87  Nassau  st. 

Endorsed — Andw.  Agnew,  New  Brunswick,  N.  J. 
J.  Orville  Taylor. 
McCurdy,  Aldrich  &  Spencer. 

Exhibit  Jfo^  ^yfor  Defendant. 

Gave  my  notes  of  the  following  dates  and  amounts  to  Agnew, 
Abbott  &  Co. 

April  1,  at  4  months,  for  $1,640 

April  4,  at  3       "        "  1,560 


$3,200 
The  above  notes  are  to  meet  the  two  notes  of  the  same  date 
and  amount,  given  by  Agnew,  Abbott  &  Co.,  in  the  order  of 
Mr.  Andrew  Agnew. 

AGNEW,  ABBOTT  &  CO. 
New  Yobk,  April  13, 1844. 

The  cause  was  argued  by  /.  Van  Dyke  for  the  complainants, 
and  R.  Adrain  for  the  defendant. 

The  Chancellor.  A  partnership  composed  of  Thomas  J. 
Agnew  and  J.  O.  Taylor,  in  the  city  of  New  York,  was  dissolved 
in  January,  1844.  T.  J.  Agnew  first  took  the  assets,  to  settle 
the  affairs  of  said  late  firm.    He  put  into  a  new  firm,  of  Agnew, 
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Abbott  &  Co.,  of  which  he  became  a  member,  |3,600  worth  of 
the  goods  of  said  late  firm  of  Agnew  &  Taylor.  T.  J.  Agnew 
met  the  engagements  of  the  said  late  firm  of  Agnew  &  Taylor 
as  long  as  the  settlement  of  their  affairs  remained  in  his  hands. 
After  a  few  months,  it  was  agreed  between  T.  J.  Agnew  and 
Taylor,  that  Taylor  should  take  the  assets  and  go  on  with  the 
settlement  of  the  affairs  of  Agnew  &  Taylor.  At  or  about 
the  time  of  this  change,  two  accommodation  notes  made  by 
Andrew  Agnew,  a  brother  of  said  T,  J.  Agnew,  and  endorsed 
by  Agnew,  Abbott  &  Co.,  were  obtained,  one  dated  April  1, 
1844,  for  $1,640,  at  four  months,  the  other  dated  April  4, 1844, 
for  $1,560,  at  three  months,  for  the  purpose  of  raising  money 
to  meet  engagements  of  Agnew  &  Taylor.  The  money  could 
not  be  raised  on  these  notes,  though  efforts  were  made  to  do  so. 
Afterwards,  notes  bearing  the  same  dates  and  for  the  same 
amounts,  and  payable  at  the  same  times,  made  by  Agnew,  Ab- 
bott &  Co.,  payable  to  and  endorsed  by  Andrew  Agnew,  were 
procured,  to  be  used  instead  of  the  said  two  first  notes,  for  the 
same  purpose.  A  bond  and  mortgage  from  T.  J.  Agnew  to 
Andrew  Agnew  was  made,  on  the  16th  of  April,  1844,  without 
any  consideration,  for  the  purpose  of  raising  or  aiding  in  the 
raising  of  money  to  meet  the  engagements  of  said  Agnew  & 
Taylor,  or  for  the  purpose  of  protecting  Andrew  Agnew  against 
tis  said  endorsements ;  the  precise  purpose  for  which  the  bond 
and  mortgage  were  made,  that  is,  whether  for  the  sole  purpose 
of  protecting  Andrew  Agnew  against  his  said  endorsements,  or 
for  the  purpose  of  raising  money  on  them  as  securities  having  no 
connection  with  the  said  endorsements  is  in  dispute. 

The  two  notes  endorsed  by  Andrew  Agnew  and  the  bond  and 
mortgage  went  into  the  hands  of  E.  H.  Kimball,  a  lawyer,  and, 
as  it  would  seem,  a  kind  of  broker,  in  Wall  street.  New  York, 
for  the  purpose  of  raising  money  on  them,  to  be  applied  to  the 
payment  of  debts  of  Agnew  &  Taylor.  The  bond  and  mortgage 
were  assigned  by  Andrew  Agnew  to  Kimball,  without  any  con- 
sideration therefor,  and  for  the  more  convenient  transferring 
them,  as  Kimball  says,  to  any  purchaser  of  them  or  lender  of 
money  on  them ;  Andrew  Agnew  not  residing  in  New  York. 
Money  was  advanced  by  Kimball  or  raised  by  him  on  the  said 
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two  notes  endorsed  by  Andrew  Agnew.  No  money  was  ri 
on  the  bond  and  mortgage,  as  separate  securities  disconnc 
with  the  notes  of  Andrew  Agnew,  except  that  Kimball  says, 
while  the  bond  and  mortgage  were  in  his  hands  he  let  Ti 
have  money  on  the  faith  of  other  securities  and  the  said 
and  mortgage. 

After  the  dissolution  of  Agnew  &  Taylor,  Taylor  went 
partnership  with  a  Mr.  Olcott,  under  the  name  of  J.  0.  T; 
&  Co.,  and  this  firm  became  indebted  to  the  complainant 
goods  sold  by  the  complainants  to  them,  for  which  they  gave 
notes  to  the  complainants.*  The  notes  of  Agnew,  Abbott  & 
endorsed  by  Andrew  Agnew,  were  paid  at  maturity,  or  wit 
few  days  thereafter ;  being  paid  half  by  Taylor,  and  hal 
Thomas  J.  Agnew,  or  by  Agnew,  Abbott  &  Co.,  and  charge 
that  firm  to  T.  J.  Agnew,  who  was  a  member  of  it.  The^ 
exhibited  on  the  part  of  the  defendant.  One  of  them  is  end( 
by  Kimball ;  the  name  is  now  erased  ;  and  the  other  is  end 
by  the  complainants. 

On  the  24th  of  September,  1844,  the  bond  and  mortgage 
assigned  by  Kimball,  without  any  consideration,  to  the  comj 
ants.  Kimball  says  he  made  the  assignment  by  the  directi 
Taylor ;  and  the  complainants  claim  to  hold  them  as  secu 
for  goods  sold  by  them,  before  and  after  the  assignment,  to 
Taylor  &  Co. 

Before  the  complainants  took  the  assignment  of  the  bond 
mortgage,  they  called  on  Kimball,  and  he  stated  to  them  th 
soon  as  the  liabilities  incurred  by  him  and  his  advances  had 
paid,  he  would  assign  the  bond  and  mortgage  to  whoever  T 
should  direct.  And,  in  answer  to  an  Interrogatory  exhibits 
the  defendant  to  the  complainants,  the  complainants  say, 
when  Taylor  offered  to  have  the  bond  and  mortgage  assign 
them,  by  Kimball,  he  said  to  them  that  the  bond  and  mor 
belonged  to  him,  and  had  been  given  by  the  defendant  indii 
to  him,  to  enable  him  to  pay  off  and  satisfy  certain  debts  oi 
late  firm  of  Agnew  &  Taylor ;  and  that  he  had  used  said 
and  mortgage  and  caused  them  to  be  transferred  to  Kimb; 
security  for  money  which  he,  Kimball,  had  advanced  to 
Taylor,  and  which  he,  Taylor,  had  used  to  pay  the  debts  oi 
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new  k  Taylor ;  and  that  he  had  repaid  Kimball  the  money  so 
admced  by  him,  and  that  Kimball  would  at  his  request  assign 
the  bond  and  mortgage  to  the  complainants  ;  and  Kimball  says 
thathe  and  Taylor  and  the  complainants  treated  the  bond  and 
mortgage  as  belonging  to  Taylor.  The  complainants  made  no 
^gaiiy,  either  of  the  mortgagor  or  mortgagee,  to  ascertain  for 
^iat  purpose  they  were  given,  or  whether  there  was  any  money 
^ae  on  them,  or  whether  Taylor  had  a  right  to  direct  the  assign- 
ment of  them.     Taylor  &  Co.  are  insolvent. 

I  have  said  that  it  is  a  matter  in  dispute,  whether  the  bond 
*^d  mortgage  were  given  for  the  specific  purpose  of  protecting 
-^drew  Agnew  against  his  endorsements  of  said  two  last  notes, 
^^  for  the  general  purpose  of  raising  money  to  meet  the  engage- 
ments of  Agnew  &  Taylor.    I  am  of  opinion  that  the  weight  of 
^fitimony  is  that  they  were  given  for  the  specific  purpose  above 
Mentioned ;  and  I  think  the  bond  and  mortgage  were  put  into 
Kimball's  hands,  with  an  assignment  to  him  thereon,  as  an  aid 
^^  inducement  in  raising  the  money  on  the  notes.    It  is  certain 
^at  he  paid  no  money  for  them  and  raised  no  money  on  them  as 
^parate  securities.     If  this  be  so,  then,  after  those  notes  were 
paid,  the  purpose  for  which  the  bond  and  mortgage  were  given 
Was  accomplished,  and  Kimball  had  no  right  to  assign  them,  nor 
Taylor  to  direct  the  assignment  of  them ;  and  the  complainants 
Acquired  no  interest  in  them. 

If  we  suppose  the  bond  and  mortgage  to  have  had  no  connec- 
tion with  the  notes  endorsed  by  Andrew  Agnew,  the  case  would 
Bt^md  thus :  A  bond  and  mortgage  were  made  by  Thomas  J.  Ag- 
liew  to  Andrew  Agnew,  without  any  consideration  paid  by  An- 
drew ;  were  assigned  by  Andrew  to  Kimball,  without  any  con- 
sideration paid  by  him,  in  order  that  he  might  raise  money 
hereon  for  the  purposes  of  the  late  firm  of  Agnew  &  Taylor  ; 
lio  money  was  raised  on  them ;  they  were  assigned  by  Kimball 
^  the  complainants,  at  the  request  of  Taylor,  as  security  for 
9^  sold  by  them  to  Taylor  &  Olcott,  persons  not  appearing 
vj  the  bond  and  mortgage  to  have  any  connection  with  them ; 
^4out  any  inquiry  of  the  mortgagor  or  of  the  mortgagee,  who 
^^fiigued  them  to  Kimball ;  and  after  receiving  the  information 
l^fore  stated,  in  reference  to  the  bond  and  mortgage  and  the  ob- 
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ject  for  which  they  were  given.  That  information  apprised  them 
that  Kimball  only  held  them  or  claimed  to  hold  them  for  certain 
liabilities  which  he  claimed  to  have  incurred  or  for  advances 
made  to  Taylor.  These  liabilities  or  advances  were  paid  to  him ; 
and  when  Kimball  consented  to  make  the  assignment  the  com- 
plainants were  apprised  of  that  fact ;  because  Kimball  refused 
to  make  the  assignment  till  his  liabilities  or  advances  were  paid. 
They  knew,  therefore,  that  when  K.  became  willing  to  make  the 
assignment  he  had  no  right  existing  in  him  to  do  it.  The  com- 
plainants and  Kimball,  upon  the  representations  of  Taylor, 
treated  the  bond  and  mortgage  as  Taylor's  ;  and  they  were  as- 
signed by  the  direction  of  Taylor.  They  took  a  bond  and  mort- 
gage made  by  Thomas  J.  Agnew  to  Andrew  Agnew,  and  by  An- 
drew Agnew  assigned  to  Kimball,  on  the  ground  that  Taylor,  a 
man  who  did  not  appear  by  the  papers  to  have  any  interest  or 
control  over  them,  claimed  a  right  to  them  and  to  direct  to  whom 
Kimball  should  assign  them  as  security  for  goods  sold  by  the 
complainants  to  Taylor  &  Olcott.  The  complainants,  therefore, 
knew  they  could  acquire  no  right  to  them  unless  they  belonged 
to  Taylor  or  he  had  a  right  to  direct  the  assignment  of  them  for 
such  a  purpose.  The  case,  then,  turns  on  the  question  whether 
Taylor  had  such  right ;  and  the  burden  is  on  the  complainants, 
in  this  state  of  the  proofs. 

But  the  proof  before  the  Court  does  not  show  that  the  bond 
and  mortgage  belonged  to  Taylor,  or  that  he  had  any  right  to  di- 
rect them  to  be  assigned  to  the  complainants.  If  the  assets  of 
Agnew  &  Taylor  were  insufficient  to  pay  the  debts  of  that  firm, 
and  Taylor  had  paid  from  his  own  funds  debts  of  that  firm  to  an 
amount  sufficient  to  make  T.  J.  Agnew  his  debtor  to  the  amount 
of  the  bond  and  mortgage,  it  might  be  that  he  could  be  consid- 
ered as  having  an  equitable  interest  in  the  bond  and  mortgage 
justifying  him  in  appropriating  them  to  the  payment  of  his  own 
debts  ;  but  it  does  not  appear  that  any  such  state  of  things  ex- 
isted ;  and  the  proper  parties  are  not  before  the  Court  to  enable 
the  Court  to  determine  whether  such  a  state  of  things  existed. 

The  new  testimony  does  not  alter  the  case,  if  Taylor  was  a 
competent  witness  at  all,  and  if  he  was  properly  examined  a 
second  time,  neither  of  which  am  I  prepared  to  say.    The  only 
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grotmi  on  which  the  complainants  can  stand  is  a  possible  equity 
Triich  the  Court  might  be  willing  to  accord  to  Taylor  if,  on  a 
settlement  of  the  accounts  of  Agnew  &  Taylor,  it  should  appear 
that  Taylor  bad  applied  all  the  assets  of  that  firm  to  the  payment 
of  their  debts,  and  that,  after  exhausting  them,  he  had  ^aid  out 
of  Us  own  funds  moneys  in  discharge  of  the  debts  of /aid  firm, 
for  the  half  of  which  T.  J.  Agnew  would  be  equitably  bound  to 
him.  In  such  a  case  the  Court  might,  perhaps,  b/  disposed  to 
permit  him  to  hold  the  mortgage  as  a  subsisting  instrument,  as 
a  security  for  the  half  of  the  moneys  he  had  paid  out  of  his  own 
fonds,  after  exhausting  the  assets  of  the  said  firm,  in  payment 
of  their  debts.  But  it  is  evident  that  the  accounts  of  that  firm, 
and  the  ascertainment  of  the  assets  of  that  firm,  and  whether 
they  i?ere  all  exhausted,  and  how  much  indebtedness  of  that  firm 
existed  after  their  assets  should  be  fully  applied  in  payment  of 
the  debts,  so  as  to  ascertain  the  amount  for  which  Taylor,  or  the 
complainants  as  entitled  to  the  same  equity  that  he  would  be  en- 
titled to,  should  be  permitted  to  recover  on  this  bond  and  mort- 
gage, as  the  half  of  the  deficiency  of  the  assets  of  Agnew  & 
Taylor,  cannot  be  gone  into  and  settled  in  this  suit  and  between 
these  parties  only. 

It  would  be  strange  indeed,  if  those  accounts  could  be  settled 
^  this  Bide  way,  in  a  suit  to  which  Taylor  is  not  a  party,  and 
^pon  an  affidavit  of  Taylor  as  a  witness  for  the  persons  (the  com- 
pWnants)  to  whom  he  undertook  to  transfer  the  mortgage  as  col- 
lateral security  for  the  notes  of  Taylor  &  Olcott,  given  for  goods 
^#t  by  them  of  the  complainants.  The  decree  must  be  for 
the  defendants. 

Decree  for  defendants. 
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ject  for  which  they  were  given.  That  information  apprised  them 
that  Kimball  only  held  them  or  claimed  to  hold  them  for  certain 
liabilities  which  he  claimed  to  have  incurred  or  for  advances 
made  to  Taylor.  These  liabilities  or  advances  were  paid  to  him  ; 
and  when  Kimball  consented,  to  make  the  assignment  the  com- 
plainants were  apprised  of  that  fact ;  because  Kimball  refused 
to  make  the  assignment  till  his  liabilities  or  advances  were  paid. 
They  knew,  therefore,  that  when  K.  became  willing  to  make  the 
assignment  he  had  no  right  existing  in  him  to  do  it.  The  com- 
plainants and  Kimball,  upon  the  representations  of  Taylor, 
treated  the  bond  and  mortgage  as  Taylor's  ;  and  they  were  as- 
signed by  the  direction  of  Taylor.  They  took  a  bond  and  mort- 
gage made  by  Thomas  J.  Agnew  to  Andrew  Agnew,  and  by  An- 
drew Agnew  assigned  to  Kimball,  on  the  ground  that  Taylor,  a 
man  who  did  not  appear  by  the  papers  to  have  any  interest  or 
control  over  them,  claimed  a  right  to  them  and  to  direct  to  whom 
Kimball  should  assign  them  as  security  for  goods  sold  by  the 
complainants  to  Taylor  &  Olcott.  The  complainants,  therefore, 
knew  they  could  acquire  no  right  to  them  unless  they  belonged 
to  Taylor  or  he  had  a  right  to  direct  the  assignment  of  them  for 
such  a  purpose.  The  case,  then,  turns  on  the  question  whether 
Taylor  had  such  right ;  and  the  burden  is  on  the  complainants, 
in  this  state  of  the  proofs. 

But  the  proof  before  the  Court  does  not  show  that  the  bond 
and  mortgage  belonged  to  Taylor,  or  that  he  had  any  right  to  di- 
rect them  to  be  assigned  to  the  complainants.  If  the  assets  of 
Agnew  &  Taylor  were  insuflScient  to  pay  the  debts  of  that  firm, 
and  Taylor  had  paid  from  his  own  funds  debts  of  that  firm  to  an 
amount  sufficient  to  make  T.  J.  Agnew  his  debtor  to  the  amount 
of  the  bond  and  mortgage,  it  might  be  that  he  could  be  consid- 
ered as  having  an  equitable  interest  in  the  bond  and  mortgage 
justifying  him  in  appropriating  them  to  the  payment  of  his  own 
debts  ;  but  it  does  not  appear  that  any  such  state  of  things  ex- 
isted ;  and  the  proper  parties  are  not  before  the  Court  to  enable 
the  Court  to  determine  whether  such  a  state  of  things  existed. 

The  new  testimony  does  not  alter  the  case,  if  Taylor  was  a 
competent  witness  at  all,  and  if  he  was  properly  examined  a 
second  time,  neither  of  which  am  I  prepared  to  say.    The  only 


8   49]  MO  CUBDY  &  OTHERS  V.  AGNEW.  66 

ground  on  which  the  complainants  can  stand  is  a  possible  equity 
ifhich  the  Court  might  be  willing  to  accord  to  Taylor  if,  on  a 
settlement  of  the  accounts  of  Agnew  &  Taylor,  it  should  appear 
that  Taylor  bad  applied  all  the  assets  of  that  firm  to  the  payment 
of  their  debts,  and  that,  after  exhausting  them,  he  had  ^aid  out 
of  his  own  funds  moneys  in  discharge  of  the  debts  of  /aid  firm, 
for  the  half  of  which  T.  J.  Agnew  would  be  equitab^  bound  to 
him.     In  such  a  case  the  Court  might,  perhaps,  h^  disposed  to 
permit  him  to  hold  the  mortgage  as  a  subsisting  instrument,  as 
a  security  for  the  half  of  the  moneys  he  had  paid  out  of  his  own 
funds,  after  exhausting  the  assets  of  the  said  firm,  in  payment 
of  their  debts.     But  it  is  evident  that  the  accounts  of  that  firm, 
and  the  ascertainment  of  the  assets  of  that  firm,  and  whether 
they  were  all  exhausted,  and  how  much  indebtedness  of  that  firm 
existed  aflter  their  assets  should  be  fully  applied  in  payment  of 
the  debts,  so  as  to  ascertain  the  amount  for  which  Taylor,  or  the 
complainants  as  entitled  to  the  same  equity  that  he  would  be  en- 
titled to,  should  be  permitted  to  recover  on  this  bond  and  mort- 
gage, as  the  half  of  the  deficiency  of  the  assets  of  Agnew  & 
Taylor,  cannot  be  gone  into  and  settled  in  this  suit  and  between 
these  parties  only. 

It  would  be  strange  indeed,  if  those  accounts  could  be  settled 
in  this  side  way,  in  a  suit  to  which  Taylor  is  not  a  party,  and 
upon  an  affidavit  of  Taylor  as  a  witness  for  the  persons  (the  com- 
plainants) to  whom  he  undertook  to  transfer  the  mortgage  as  col- 
lateral security  for  the  notes  of  Taylor  &  Olcott,  given  for  goods 
bought  bj  them  of  the  complainants.  The  decree  must  be  for 
the  defendants. 
Decree  for  defendants. 
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Peter  M.  Ryerson  v.  James  Boorman  and  others. 

In  April  1S45,  a  decree  pro  con,  was  obtained  by  B.  against  R.,  in  a  soit  for  the  fore- 
closure of  a  mortgage  for  $27,727  24.  In  September  following,  the  mortgaged 
premises  being  then  advertised  to  be  sold  under  the  decree  on  the  6th  of  October, 

1845,  R.  made  a  proposition  for  the  payment  of 'the  mortgage  debt,  to  which  B.  ac- 
ceded. B.  wrote  to  his  solicitor,  authorizing  him  on  certain  conditions  to  enter  into 
a  stipulation  with  R.  on  the  terms  proposed,  one  of  which  was  that  $1100  should  be 
paid  by  R.  and  the  arrangement  completed  on  or  before  the  Ist  of  October.  No  part 
of  the  money  was  paid  as  proposed.  On  the  5th  January,  1846,  R.  paid  to  B.'s  kh 
licitor  $1100.  B.'s  solicitor  apprised  him  of  what  had  been  done.  B.  directed  that 
$500  of  the  $1100  be  applied  to  the  payment  of  the  interest  up  to  the  1st  of  January, 

1846,  on  $20,000;  and  authorised  his  solicitor  to  enter  into  a  stipulation,  on  the 
^  payment!  of  $19,500,  with  interest  semi-annually,  in  certain  specified  instalments, 

to  discharge  the  debt  and  release  the  property  mortgaged,  the  stipulation  to  contun 
a  reserration  of  all  due  rights  under  the  mortgage  and  decree  of  sale,  prorided  the 
stipulated  payments  of  interest  and  on  account  of  principal  are  not  regularly  made. 
B.  ncTor  made  any  other  payment 

Eeld,  that  the  debt  was  not  reduced  to  $20,000. 

The  facts  in  this  case  are  stated  ante^  vol.  8,  page  167.  No 
testimony  was  taken. 

A.  S.  Pennington  and  B.  Williamson  for  the  complainant. 

F.  r.  Frelinghuysen  for  the  defendants. 

The  Chancellor.  The  decree  must  he  taken  to  be  valid, 
and  the  mortgage  on  which  it  was  obtained  to  be  valid.  It  fol- 
lows that  the  complainants  in  the  foreclosure  suit  could  refuse  to 
make  any  reduction  of  the  amount  of  the  decree ;  and  any  mere- 
ly voluntary  agreement  to  make  a  reduction  would  not  bind  them. 
If  they  agreed  to  make  a  reduction,  they  could  impose  their  own 
terms  ;  and  if  any  of  the  terms  were  not  complied  with,  they 
could  insist  on  the  whole  amount  of  the  decree. 

Ryerson  was  to  have  paid  $1100  on  the  Ist  of  August,  1845. 
He  did  not  do  so.  But  about  the  1st  of  January,  1846,  he  paid 
to  the  solicitor  of  the  complainants  in  the  foreclosure  suit,  at 
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Paterson,  fllOO.  This  fllOO  was  then  duo  for  interest.  The 
complainants  might  refuse  to  receive  any  part  of  it  on  account  of 
principal.  They  wrote  back  to  Mr.  Ogden,  their  solicitor,  that  they 
had  applied  the  $1100  to  the  payment  of  the  interest  due  Jan.  1, 
1846,  and  authorised  him  to  enter  into  a  stipulation  conforming 
to  the  spirit  of  the  previous  arrangements,  and  meeting  Mr.  Ry- 
erson's  request  for  an  extension  of  the  proposed  payments, 
making  the  arrangement  stand  thus  : — $20,000  principal,  as  fol- 
lows :  $1,000,  July  1, 1846 ;  $1,000,  January  1, 1847 ;  $1,000, 
July  1, 1847;  $600,  January  1,  1848  ;  $500  July  1,  1848; 
$500,  January  1, 1849  ;  $500,  July  1, 1849,  and  the  balance  on 
the  Ist  July,  1850 ;  interest  on  the  unpaid  principal  to  be  paid 
senu-annually  on  the  1st  July  and  1st  January  in  each  year. 

It  does  not  appear  that  Ryerson  made  any  objection  to  this^ 
new  arrangement ;  and  from  the  course  things  took  he  must  be 
presumed  to  have  consented  to  it. 

He  failed  to  make  any  of  the  subsequent  payments. 

Under  these  circumstances  I  do  not  see  that  the  Court  can  de- 
clare that  the  amount  of  the  decree  is  reduced  to  $20,000. 

Decree  for  defendants. 

1^0R.^-See  I  Story's  E^.,  see.  483,  note  8 ;  2  /&.,  seo.  706,  706  a,  789, 798  a,  sec.  978, 

0S7. 
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George  A.  Perdicaris  v.  Samuel  G.  Wheeler,  Jr.,  Lewis 
Perrine  and  Dakiel  B.  Allen. 

p.  exhibited  hia  bill  for  foreclo8or«,  Ae.,  on  a  mortgage  giren  to  him  by  W.,  dated  Jmie 
30, 1845,  and  made  L.,  a  prior  mortgagee,  and  A.,  a  subsequent  mortgagee,  parties 
defendants  with  the  mortgagor.  The  defendant  A.  pat  in  his  answer,  setting  oat  his 
mortgage.  W.,  m  his  answer,  admitted  P.'s  mortgage,  bat  stated  certain  facts  on 
which  he  claimed  that  A.'s  mortgage  should  be  held  to  be  prior  to  that  of  P.  He 
admitted  the  mortgage  to  L.,  and  the  mortgage  to  A.  W.  afterwards  filed  a  bill  in 
the  nature  of  a  cross  bill,  for  the  purpose  of  contesting  A.'s  mortgage,  stating,  that 
the  balance  due  on  A.'s  mortgage  consisted  of  a  check  drawn  bj  W.'s  father,  to  the 
order  of  A.,  on  a  certain  Bank  in  N.  Y.,  which  check,  he  states,  was  to  be  assigned 
and  delirered  to  him,  W.,  whenerer  A.  should  be  requested  to  do  so.  That  he  has 
demanded  of  A.  an  assignment  and  delirery  of  the  said  check,  and  that  A.  refused 
it  This  bill  prays  that  A.  may  discoyer,  ko. ;  and  that  the  proceedings  on  P.'s  bill 
may  be  stayed  until  A/s  answer  to  this  bill  shall  come  in ;  and  that  the  mortgage  to 
A.  may  be  decreed  to  be  delivered  up  to  be  cancelled.  On  this  bill  a  motion  was 
made  in  behalf  of  W.  that  proceedings  on  P.'s  bill  be  stayed,  &c.  The  motion  wu 
denied.  Subsequently,  the  cause  on  P.'s  bill  was  heard;  and  the  Court  directed 
that  the  mortgaged  premises  be  sold,  and  that  the  amounts  due  P.  and  L.,  respeot- 
irely,  be  paid,  and  that  the  surplus  be  brought  into  Court,  to  abide  the  further  order 
of  the  Court  in  reference  to  the  mortgage  given  to  A.  A.  put  in  his  answer  to  W.'fl 
bill;  and  a  replication  was  filed,  and  testimony  taken;  and  a  decree  was  made  sus- 
taining A.'s  mortgage. 

On  the  Ist  July,  1846,  George  A.  Perdicaris  exhibited  his  bill 
for  foreclosure,  &c.,  on  a  mortgage,  dated  June  30, 1845,  exe- 
cuted to  him  by  Samuel  G.  Wheeler,  Jr.,  to  secure  the  payment 
of  a  bond  therein  mentioned,  of  the  same  date,  conditioned  for 
the  payment  of  $3,775  10,  in  one  year,  with  interest.  The 
mortgage  was  on  a  mill  and  two  lots  adjoining  the  same  in  South 
Trenton,  and  on  all  the  machinery,  fixtures  and  appendages  in 
the  mill. 

The  bill  states  that,  on  the  15th  April,  1845,  the  said  Samuel 
G.  Wheeler,  Jr.  executed  a  mortgage  to  Lewis  Perrine  on  the 
same  real  estate,  to  secure  $3,000 ;  but  that  the  said  mortgage 
did  not  cover  the  machinery  in  the  mill. 

And  that,  on  the  31st  July,  1845,  the  said  Samuel  G.  Wheeler, 
Jr.  executed  a  mortgage  to  Daniel  B.  Allen  on  the  same  real  estate; 


1849J  PEEDICARIS  V.  WHEELER  et  ol.  69 

to  secure  the  payment  of  $3,500  ;  but  that  thb  mortgage  did 
not  coyer  the  machinery  in  the  said  mill.  The  said  Perrine  and 
Allen  are  made  defendants. 

The  defendant  Allen  put  in  his  answer,  settmg  out  his  mort- 
gage- 

The  defendant  Wheeler,  in  his  answer,  admitted  the  complain- 
ant's mortgage,  but  stated  certain  facts  on  which  he  claimed  that 
tie  mortgage  to  A.  should  be  held  to  be  prior  to  that  of  the  com- 
plainant«  He  admitted  the  mortgage  to  Perrine ;  and  admitted 
the  mortgage  to  Allen,  but  stated  that  $2,000,  or  thereabouts, 
hid  been  paid  on  it,  leaving  unpaid  thereon  $1,500,  or  there- 
aboat8« 

The  defendant  Wheeler  afterwards  filed  a  bill  in  the  nature  of 
s  croes  bill,  stating,  shortly,  the  bill  and  the  answers,  and  then 
stating  that  a  portion  of  the  indebtedness  to  secure  which  the 
bond  and  mortgage  to  Allen  was  given,  being  the  balance  now 
remaining  due  and  unpaid  thereon,  as  set  forth  in  Allen's  answer, 
consisted  of  and  was  a  check  purporting  to  have  been  drawn  by 
one  Samuel  G.  Wheeler  to  the  order  of  said  Allen,  or  of  some 
other  person,  dated  June  5, 1845,  drawn  upon  the  American  Ex- 
change Bank,  or  some  other  Bank  in  the  city  of  New  York,  for 
Jl,550  •,  which  said  check,  constituting,  as  aforesaid,  the  entire 
balance  pretended  by  Allen  to  be  due  and  unpaid  of  the  princi- 
pal sum  mentioned  in  the  said  bond  and  mortgage  to  him,  was  to 
be  transferred,  assigned  and  delivered  to  him,  Wheeler,  Jr., 
whenever  Allen  should  be  thereto  afterwards  requested. 

He  says  that  by  an  account  current  between  him^  and  Allen, 
in  the  hand  writing  and  signed  by  Allen,  it  appears,  and 
is  admitted  by  Allen,  that  he,  Wheeler,  is  therein  charged 
and  debited  with  the  said  check,  ^  and  is  credited  with  the 
»ud  bond  and  mortgage ;  said  check,  together  with  another  item 
in  88dd  account,  of  $2,000,  which  last  sum,  with  the  interest 
thereon,  has  been  paid,  ^s  admitted  by  said  Allen's  answer,  con- 
stituting the  $3,550  for  which  said  bond  and  mortgage  were 
given;  the  difference  of  $50  or  thereabouts  being  settled  by 
ft  note  of  $50  or  thereabouts,  payable  on  demand.    That  he  has 
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frequently  and  in  a  friendly  manner  desired  Allen  to  transfer  and 
assign  to  him  the  said  check  for  $1,550 ;  and  has  caused  a  formal 
demand  to  bo  made  upon  Allen  to  comply  with  his  agreement  and 
transfer  and  delirer  to  him,  Wheeler,  the  said  check ;  but  that  Al- 
len neglects  and  has  positively  refused  to  do  so,  and  still  refuses. 
That  Allen,  by  reason  of  the  premises,  is  entitled  to  no  decree 
against  him  in  this  cause ;  but  that  he,  Wheeler,  has  no  means  of 
defending  himself  without  the  oath  and  discovery  of  Allen.  He 
prays  that  Allen  may  answer  ;  and  that  the  proceedings  in  the 
cause  pending  between  Perdicaris,  complainant,  and  said  Wheel- 
er, Perrine  and  Allen,  defendants,  may  be  stayed  until  Allen's 
answer  to  this  bill  be  before  the  Court ;  and  that  said  bond  and 
mortgage  executed  and  delivered  to  Allen  may  be  declared  to 
have  been  improperly  retained,  and  may  be  decreed  to  be  deliv- 
ered up  to  be  cancelled ;  and  for  such  other  and  further  relief, 
&c.  This  bill  is  sworn  to ;  and  a  certificate  of  P.  D.  Vroom, 
counsel,  is  annexed,  that  he  is  of  opinion  that  it  is  not  intended 
for  delay,  but  is  necessary  for  the  attainment  of  justice. 

On  this  bill,  a  motion  was  made  on  the  part  of  Wheeler  that 
all  proceedings  on  the  bill  of  Perdicaris  be  stayed  until  the  an- 
swer of  Allen  to  Wheeler's  bill  should  come  in. 

This  motion  was  argued  by  P.  D.  Vroom  for  the  motion,  and 
S.  G.  Poitsy  of  counsel  with  Perdicaris,  against  it ;  and  an  or- 
der was  made  denying  the  motion. 

Subsequently,  the  cause  on  the  bill  of  Perdicaris  came  on  to 
be  heard  on  the  bill,  answers,  replication  and  exhibits  in  that 
cause ;  and  thereupon  the  Court  declared  that  Perdicaris  was 
entitled  to  relief;  and  that  the  mortgaged  premises  ought  to  be 
fiold,  and  that  the  amounts  due  Perdicaris  and  Perrine,  respect- 
ively, be  paid ;  and  that  the  surplus  bo  brought  into  Court  to 
abide  the  further  order  of  the  Court  in  reference  to  the  mortgage 
given  to  Allen  i  and  ordered  a  reference  to  ascertain  the  amounts 
4ae  to  Perdicaris  and  Perrine,  respectively. 

On  the  coming  of  the  Master's  report,  a  decree  was  made  for 


1849]  PEBDICARIS  V.  WHEELEB  €t  ol.  71 

I  sale  of  the  mortgaged  premises,  directing  that  the  surplus  after 
pajing  Perdicaris's  and  Perrine's  mortgages  be  brought  into 
Court  to  abide,  Sec. 

Allen  put  in  his  answer  to  Wheeler's  bill.  Ho  admits  that  a 
portion  of  the  indebtedness  to  secure  the  payment  of  vrhich  the 
bond  and  mortgage  to  him  were  executed  and  delivered  consisted 
of  and  was  a  check  drawn  by  one  Samuel  G.  Wheeler  to  his,  Al- 
len's, order,  of  the  date  mentioned  in  the  cross  bill,  upon  the 
American  Exchange  Bank,  for  $1,650  ;  which  check  is  now  in 
die  possession  of  Stacy  G.  Potts,  this  defendant's  counsel,  at 
Trenton ;  but  he  denies  that  there  was  any  agreement  between 
Um  and  Samuel  G.  Wheeler,  Jr.,  that  the  said  check  was  to  be 
assigned,  transferred  and  delivered  to  said  Wheeler,  Jr,,  when- 
ever this  defendant  should  afterwards  be  requested  to  transfer, 
^gn  and  deliver  the  same. 

He  admits  that  it  may  be  true  that,  in  an  accotmt  current  be- 
tween said  Wheeler,  Jr.,  and  him,  in  his  handwriting,  the  said 
Wheeler,  Jr.,  is  charged  and  debited  with  the  said  check,  and  is 
credited  with  the  said  bond  and  mortgage  to  him,  Allen,  and  that 
8^d  check  together  with  another  item  in  said  account  current  of 
82,000  constituted  the  $3,550  for  which  the  said  bond  and  mort- 
gage to  him  were  given,  and  also  a  note  for  $50  or  thereabouts, 
Payable  on  demand. 

Ht  denies  that  said  Wheeler,  Jr.,  has  ever  requested  him  to 
transfer  and  assign  to  said  Wheeler,  Jr.,  the  said  check  for 
$1}560,  or  has  ever  caused  a  formal  demand  to  be  made  upon 
iim  for  the  said  check ;  but,  on  the  contrary,  avers  that,  some 
time  about  the  1st  of  June,  1847,  in  a  conversation  with  the  said 
Wheeler,  Jr.,  in  reference  to  the  amount  of  said  check,  he  stated 
to  said  Wheeler,  Jr.,  that  he  would  send  said  check  to  S.  Q, 
Potts,  his  counsel^  in  Trenton,  with  instructions  to  deliver  it  tQ 
said  Wheeler,  Jr.,  when  said  mortgage  debt  should  be  paid,  and 
that  said  Wheeler,  Jr.,  made  no  objection  to  th*  arrangement  \ 
and  the  first  intimation  he  had  of  any  difiSculty  made  or  dissatis- 
faction expressed  by  said  Wheeler,  Jr.,  in  relation  to  the  said 
check,  was  by  information  from  said  S.  G.  Potts  of  the  filing  of 
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the  said  cross  bill  and  the  allegation  therein  that  such  requec 
and  demand  had  been  made  on  this  defendant. 

He  further  says  that,  immediately  upon  receiving  such  infom 
ation  from  his  said  counsel,  he  sent  the  said  check  to  his  sai 
counsel,  with  full  authority  to  deliver  the  same  to  the  sai 
Wheeler,  Jr.,  if  he  should  deem  it  proper  to  do  so.  And  he  ha 
been  informed  and  believes  that  his  said  counsel,  shortly  after  re 
ceiving  said  check,  informed  Mr.  Vroom,  counsel  of  said  Wheel 
er«  Jr.,  and  afterwards  the  said  Wheeler,  Jr.,  himself,  that  th 
said  check  was  in  his  hands  and  ready  to  be  delivered  up  when 
ever  said  Wheeler,  Jr.,  wished  to  have  it.  That  said  check  ha 
since  that  time  remained  and  still  remains  in  the  custody  of  hi 
said  coimsel,  ready  to  be  delivered  to  said  Wheeler,  Jr.,  or  hi 
said  counsel,  whenever  either  of  them  shall  be  willing  to  reoeiv 
the  same,  or  to  be  otherwise  disposed  of  as  this  Court  shall  di 
rect.  And  he  submits  that  he  is  entitled  to  a  sale  of  the  prem 
ises  in  his  said  mortgage  mentioned,  and  to  payment  of  such  sun 
as  may  be  found  due  to  him  on  his  said  bond  and  mortgage,  i 
replication  ^^as  filed  to  this  answer ;  and  testimony  ,was  taket 
And  the  cause  on  the  cross  bill  was  brought  to  hearing  in  Marcli 
1849. 

P.  JD.  Vroom  for  the  complainant  in  the  cross  bill. 

S.  G.  Voiis  for  the  defendant  Allen. 

The  Chancellor.     A  decree  will  be  made  for  the  paymen 
of  the  mortgage  to  Allen. 
Decree  accordingly. 
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Jacob  Goodheart  i;  The  President  and  Directors  of 
THE  Raritan  Mining  and  Manufacturing  Co.  and 
James  S.  Gwynne. 


If  npaB  bill  and  waswtst  the  Court  is  not  satisfied  of  the  insolveiUT'  of  a  corporation,  an 
ngnociioQ  allowed  on  the  bill,  under  the  "  Act  to  prerent  frauds  hj  incorporated 
l"  will  be  diasolyed. 


On  the  23d  March,  1849^  Jacob  Goodheart  exhibited  his  bill, 
for  himself  and  such  other  creditors  of  "  The  President  and  Di- 
TeetoTB  of  the  Raritan  Mining  and  Manufacturing  Company"  as 
should  come  in  &c.,  stating  the  incorporation  of  the  said  Com- 
pmy,  by  act  of  February  25th,  1846 ;  that  he  is  unapprised 
whether  any  election  for  Directors  or  President  was  ever  held ; 
that  die  affairs  of  the  Corporation  have  been  managed  principally 
ly  James  S.  Gwynne,  of  the  city  of  New  York,  acting  as  Secre- 
tary or  Secretary  and  Treasurer  of  the  Company,  and  one  Ste- 
pheu8,said  to  reside  at  Wheeling ;  that  at  the  instance  and  request 
of  Gwymie,  the  complainant,  on  the  25th  Nov.  1848,  entered  into 
an  agreement  with  Gwynne  by  which  he,  the  complainant,  agreed 
to  build  a  furnace  and  chimney  at  the  Raritan  mine,  (describing 
the  work  to  be  done,)  the  complainant  to  furnish  the  materials, 
wd  haul  the  iron  work  from  New  Brunswick ;  the  iron  work  to 
he  furnished  by  Gwynne ;  and  Gwynne  agreed  to  pay  for  the 
▼ork  to  be  done  and  materials  to  be  furnished  by  the  complain- 
tot,  $725,  as  follows :  |250  when  the  brick  are  on  the  ground 
M  the  mine ;  $100  when  the  walls  of  the  furnace  shall  be  ready 
to  receive  the  boilers,  and  the  chimney  is  finished ;  and  $375 
when  the  work  is  completed.  That  the  complainant  proceeded 
^th  the  work  till  in  Dec,  1849,  when  he  was  compelled  to  stop 
ky  reason  of  Gwynne's  neglect  to  furnish  the  boilers,  &c. 

The  bill  states  that,  since  the  1st  of  Jan.,  1849,  the  ordinary 
business  of  the  Corporation  has  been  suspended,  and  for  want  of 
fands  to  carry  on  the  same ;  that  many  debts,  amounting  in  the 
aggregate  to  a  large  sum,  are  in  arrears  and  unpaid ;  and  that 
i^eral  judgments  have  been  obtained  against  said  Company  be- 
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fore  P.  P.  Runyon,  a  Justice  of  the  Peace,  and  executions  issued 
thereon,  and  levied  on  the  personal  property  yet  remaining  on 
the  premises  attached  to  the  mining  establishment.  That 
tools  and  implements  indispensable  to  the  prosecution  of  such 
mining  business  have  been,  from  time  to  time,  during  and  since 
the  month  of  Feb.,  1849,  carted  from  said  premises  and  taken 
to  the  city  of  New  York,  by  order  of  said  Gwynne,  or  his  clerk 
or  agent,  one  John  Jones,  doing  business  in  Wall  st..  New  York; 
and  that  but  for  said  executions  still  further  removals  of  such 
property  and  articles  were  to  have  been  made  within  a  few  days 
last  past.  That  the  laborers  having  been  employed  by  Gwynne 
were  unable  to  obtain  the  payment  of  their  wages  as  the  same 
became  due,  and  after  waiting  some  days,  were  finally  induced, 
as  the  complainant  is  informed  and  believes,  to  accept  of  part  in 
lieu  of  their  just  dues,  and  several  weeks  since  withdrew  from 
the  premises ;  and  that  for  some  weeks  last  past  the  said  mining 
premises  have  been  in  charge  of  a  single  individual,  and  for  the 
period  aforesaid  all  mining  and  manufacturing  business  has  been 
totally  suspended  on  said  mining  premises. 

The  bill  states  that  there  is  due  to  the  complainant  $335  for 
the  work  so  done  by  him  under  the  said  agreement,  at  the  re- 
quest of  Gwynne,  for  the  said  Corporation.  That  Gwynne  ob- 
jected to  the  account  of  the  complainant,  and  insisted  on  a  de- 
duction of  $100 ;  and  that  the  complainant,  apprehensive  of  the 
loss  of  part  if  not  the  whole  of  his  account,  agreed  to  make  such 
deduction  if  the  balance  should  be  paid  within  a  few  days; 
which  Gwynne  undertook  and  promised  to  do,  and  induced  the 
complainant  again  and  again  to  attend  in  New  York  at  times  by 
him  appointed  \  but,  under  various  pretences,  Gwynne  failed  and 
refused  to  make  any  payment. 

The  bill  prays  an  injunction  restraining  the  Corporation  from 
receiving  any  debts  due  to  it,  and  from  paying  or  transferring 
any  debts  or  effects  of  the  Corporation ;  and  from  exercising  any 
of  the  franchises  or  privileges  granted  by  the  said  act  of  incor- 
poration ;  and  for  a  receiver. 

An  injunction  was  granted,  and  a  receiver  appointed. 
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Separate  answers  were  put  in  by  the  Company  and  James  3* 
Girynne. 

The  answer  of  the  Company  states^  that  an  election  of  five  di- 
rectors was  made  by  the  stockholders  attending  for  that  purpose 
in  person  or  by  proxy ;  and  that  such  directors,  as  soon  as  might 
be  after  the  election,  proceeded  to  elect  one  of  their  number  to 
be  tiieir  President ;  and  that  the  Corporation  have  ever  since 
been  and  now  are  duly  organized  under  their  charter ;  and  that 
ever  since,  the  stock,  property  and  aflFairs  of  the  Corporation 
have  been  managed  by  a  Board  of  five  Directors ;  and  they  deny 
that  the  affairs  of  the  Corporation  have  been  managed  principally 
by  James  S.  Gwynne,  of  the  city  of  New  York,  acting  as  Secre- 
tary or  Secretary  and  Treasurer  of  said  Corporation,  and  one 
Stephens,  said  to  reside  at  Wheeling, 

Thej  say  that  they  do  not  know  of  their  own  knowledge,  but 
only  upon  information  and  belief,  that  at  the  instance  and  request 
of  Gwynne,  on  the  25th  November,  1848,  the  complainant  enter- 
ed into  an  agreement  in  the  words  and  to  the  purport  in  the  bill 
mentioned ;  and  that  they  deny  the  same,  but  they  insist  that  it 
appears  by  the  said  agreement  and  the  bill,  that  they^  are  not 
bound  by  the  said  agreement. 

They  say  they  do  not  know,  but  are  informed  and  believe, 
that  the  complainant  advanced  with  the  things  to  be  done  by  him 
until  he  was  compelled  to  stop,  in  Dec,  1848 ;  but  whether  he 
was  compelled  to  stop  at  that  time  by  reason  of  Gwynne's  ne- 
glect to  furnish  the  boilers,  &c.,  they  are  without  knowledge,  in- 
formation or  belief,  and  therefore  deny  the  same. 

They  deny  that  since  the  1st  January,  1849,  the  ordinary  bu- 
riness  of  the  Corporation  has  been  suspended,  and  for  want  of 
fimds  to  carry  on  the  same,  and  that  many  debts,  in  the  aggre- 
gate amounting  to  a  large  sum,  have  been  unpaid,  and  are  now 
or  were  at  the  time  of  the  filing  of  the  bill,  in  arrears  and  un- 
paid. 

They  admit  that  two  small  judgments,  amounting  in  the  whole 
to  lUO,  have  been,  erroneously  as  they  believe  and  allege,  re- 
covered against  the  Company,  before  P.  P.  Runyon,  and  execu- 
tions issued  thereon  and  levied  on  the  personal  property  (suffi- 
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cienfc  to  pay  the  same,)  remaining  on  the  premises  attached  t< 
the  said  mining  establishment,  but  that  the  property  so  leyie( 
on  has  not  been  advertised  or  sold ;  and  that  these  are  the  onlj 
judgments  against  said  Corporation,  either  in  this  State  or  else 
where. 

They  deny  that  tools  and  implements  indispensable,  &c.,  havi 
been  from  time  to  time,  since  and  during  February,  1849,  cartec 
from  the  premises  and  taken  to  the^  city  of  New  York  by  the  or 
der  of  Gwynne  or  his  clerk  and  agent,  one  James  Jones,  doing  bu 
sines  in  Wall  street.  New  York ;  or  that  but  for  the  executioni 
aforesaid,  still  further  removals  of  such  property  and  articlei 
were  to  have  been  made  within  a  few  days  last  past,  or  within  f 
few  days  before  the  filing  of  the  bill. 

They  deny  that  the  laborers,  having  been  employed  bj 
Gwynne,  were  imable  to  obtain  the  payment  of  their  wages  af 
the  same  became  due;  or  that  after  waiting  some  days  the] 
were  finally  induced  to  accept  of  part  in  lieu  of  their  just  dues ; 
or  that  by  reason  thereof  they,  several  weeks  before  the  filing  o: 
the  billj  withdrew  from  said  premises ;  but,  on  the  contrary 
they  say  that  the  laborers  who  have  heretofore  worked  for  th( 
Corporation  have  always  received  in  full  their  true  amount  o: 
wages  ;  and  that  said  laborers  are  now  ready  and  anxious  anc 
willing  to  work  in  said  mine  again  whenever  the  business  of  th< 
Corporation  shall  be  resumed. 

They  admit  that  for  some  weeks  next  before  the  filing  of  the 
bill,  the  premises  have  been  in  charge  of  a  single  person ;  and 
that  for  the  said  period  all  mining  and  manufacturing  business  has 
been  totally  suspended  on  said  mining  premises ;  but  they  saj 
that  such  suspension  has  not  occurred  by  reason  of  the  want  of 
funds,  but  from  prudential  motives  of  expediency;  and  that 
there  is  not  now,  nor  has  there  ever  been,  any  suspension  from 
any  other  cause ;  and  that  it  is  the  intention  of  these  defendants 
to  resume  such  business  in  a  short  time. 

They  say  that  the  said  Corporation  is  perfectly  solvent,  and 
abundantly  able  to  pay  all  their  debts,  and  have  a  large  amount 
of  funds  remaining. 

They  deny  that  any  such  amount  as  is  alleged  in  the  bill  ii 
due  to  the  complamant,  either  from  the  defendants  or  firoia 
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Gwynne ;  and  deny  that  they  have  suspended  payme)it  of  all  or 
toy  of  their  just  debts. 

The  answer  of  Gwynne  is  generally  the  same.  He  further  as- 
serts, that  he  objected  to  the  amount  of  complainant's  bill,  and 
insisted  on  a  reduction  of  $100,  and  that  the  complainant  agreed 
to  the  redaction ;  but  he  denies  that  the  complainant  so  agreed 
from  feeling  apprehensive  of  the  loss  of  the  whole  or  any  part  ot 
liifl  account,  or  that  said  deduction  was  only  to  1be  made  in  case 
the  balance  should  be  paid  in  a  few  days ;  or  that  he  induced  the 
complainant  again  and  again  to  attend  in  New  York  at  times  ap- 
pointed by  this  defendant ;  or  that  under  various  pretences  he 
filled  or  refused  to  make  any  such  payment. 

He  admits  that  he  undertook  and  promised  to  pay  the  said 
balance  in  a  few  days,  but  was  prevented  from  doing  so  by  the 
absence  from  the  city  of  New  York  of  an  individual  whom  he 
wished  to  confer  with  on  the  subject ;  and  he  says  it  was  not  on 
aeoount  of  a  lack  of  funds,  but  from  a  discretionary  and  pruden 
tial  motive  alone. 

He  denies  that  any  such  balance  as  is  stated  in  the  bill  was 
due  the  complainants,  either  from  him  or  from  the  said  Company. 

On  these  answers  a  motion  was  made  to  dissolve  the  injunction. 

Rdbinsonj  (of  the  city  of  New  York,)  in  support  of  the  motion. 

Leupp  contra. 

The  Chakcellor.  On  the  bill  and  answer,  the  insolvency 
of  the  Company  does  not  satisfactorily  appear.  The  injunction 
lill  be  dissolved. 

Order  accordingly. 

See  1  Green's  Ch.  173 ;  8  lb.  187. 
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THE  PREROGATIVE  COURT 

OF  THE  STATE  OF  NEW  JERSEY, 

JUNE  TERM,  1849, 


OLIVER    S.    HALSTED,    ORDINARY 


In  the  matter  of  the  division  of  the  real  estate  of  Isaac  Coombs, 

deceased. 

In  a  petition  to  the  Orphans'  Court  for  a  division  of  lands,  the  petitioner  stated  that 
he  was  entitled  to  one  uodivided  fourth  part  of  the  lands.  On  the  report  of  the 
Commissioners  that  the  lands  could  not  be  divided  without  pr^'udice  to  the  owner% 
the  Orphans'  Court  ordered  a  sale  of  the  lands.  On  applicatiou  for  the  division  of 
tiie  proceeds,  the  petitioner  offered  evidence  to  show  that  bj  the  bankruptcy  of  an 
owner  of  another  fourth,  and  the  sale  of  the  bankrupt's  fourth  bj  the  assignee  ia 
bankruptc]r,  and  the  purchase  thereof  by  the  petitioner,  he  was  entitled  to  this 
fourth,  aiso^  of  the  proceeds  of  the  sale,  though  these  facts  were  not  stated  in  his 
jMtttiea^r  the  division  of  the  lands. 

The  Orphans'  Court  refused  to  admit  the  evidence. 

On  q>peal,  the  order  of  the  Orphans'  Court  was  reversed. 

In  August,  1846,  John  R.  Coombs  presented  his  petition  to 
the  Orphans'  Court  of  Mercer  for  the  appointment  of  Commis- 
sioners to  divide  certain  lands,  of  which  he  states  in  his  petition, 
that  he  is  tenant  in  common  with  Amos  Coombs  and  the  heirs  of 
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Isaac  Coombs,  Jr.,  and  the  heirs  of  Euphemia  Butcher,  and  in 
which  he  states  that  ho  is  entitled  to  one-fourth,  and  Amos 
Coombs  to  one-fourth,  and  the  heirs  of  Isaac  Coombs,  Jr.,  to  one- 
fourth,  and  the  heirs  of  Euphemia  Butcher  to  one-fourth  ;  two 
of  the  children  of  Euphemia  Butcher  being  minors. 

Commissioners  were  accordingly  appointed  to  make  partition 
of  the  said  real  estate  in  the  shares  and  proportions  mentioned 
in  the  petition. 

In  October,  1846,  the  Commissioners  reported  that  the  lands 
were  so  circumstanced  that  partition  thereof  could  not  be  made 
without  great  prejudice  to  the  owners  ;  and  in  December,  1849, 
an  order  was  made  by  the  Orphans'  Court  directing  the  Com- 
missioners to  sell  the  said  real  estate. 

The  Commissioners,  accordingly,  sold  the  lands,  on  the  11th 
February,  1847 ;  and  the  proceeds  of  the  sale  were  $2,632  10. 
The  sale  was  confirmed  and  deeds  ordered,  by  the  Orphans' 
Court,  to  be  executed  to  the  purchasers. 

In  June,  1847,  on  the  allegation  of  said  iohn  R.  Coombs  that 
the  share  in  said  real  estate  which  was  stated  in  his  petition  to 
belong  to  the  heirs  of  Isaac  Coombs,  Jr.,  deceased,  is  really  the 
the  property  of  him,  the  said  John  R.  Coombs,  the  said  Orphans' 
Court  made  an  order  that  the  heirs  at  law  of  said  Isaac  Coombs, 
Jr.,  deceased,  (naming  them,)  show  cause,  on  the  first  day  of  the 
then  next  term  of  the  Orphans'  Court,  why  the  net  proceeds  of 
said  share  should  not  be  ordered  by  the  said  Court  to  be  paid  by 
the  Commissioners  to  the  said  John  R.  Coombs. 

J.  R.  Coombs  subsequently  died ;  and  in  October,  1847,  Wm. 
Chamberlain,  the  administrator  of  his  estate,  was  substituted  in 
his  place  as  a  party  in  the  said  rule. 

At  the  hearing  on  the  rule  to  show  cause,  Wm.  Halsted,  on 
the  part  of  the  administrator,  offered  a  witness,  to  prove  that 
Isaac  Coombs,  senior,  was  tenant  by  the  courtesy  of  the  lands 
which  had  been  sold,  the  proceeds  of  which  were  now  in  ques- 
tion, and  that  his  wife,  who  was  a  daughter  of  Amos  Rogers,  had 
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the  fee  simple.  That  she  died  before  her  husband,  Isaac 
Coombs,  senior.  That  the  one-fourth  of  her  title  vested,  at  her 
decease,  in  Isaac  Coombs,  Jr.,  now  deceased.  That  Isaac 
Coombs,  Jr.,  became  a  bankrupt  in  May,  1842 ;  and  that  his 
title  in  the  premises  was  sold  by  his  assignee  in  bankruptcy,  and 
purchased  by  John  R.  Coombs  ;  under  which  purchase  the  admin- 
istrator of  John  R.  Coombs  claims  the  share  of  Isaac  Coombs^ 
Jr.,  deceased.  And  that  Isaac  Coombs,  Jr.,  died  before  his 
father,  Isaac  Coombs,  senior. 

Jos.  C.  Potts,  on  behalf  of  the  heirs  of  Isaac  Coombs,  Jr.,  ob- 
jected to  this  evidence  as  contradictory  to  the  petition  of  Joha 
R.  Coombs  and  the  previous  proceedings  in  the  case  ;  and  the 
Orphans'  Court  overruled  the  evidence,  and  ordered  the  Com- 
missioners to  pay  to  the  said  administrator  of  John  R.  Coombs 
one-fourth  of  said  moneys,  deducting  one-fourth  of  the  charges  ;. 
and  to  the  heirs  at  law  of  Isaac  Coombs,  Jr.,  deceased,  one- 
fourth,  deducting,  &c. ;  and  to  the  heirs  at  law  of  Euphemia 
Butcher,  one  fourth  of  said  moneys,  deducting,  &c. ;  and  that 
the  Commissioners  retain  in  their  hands  the  residue  of  said 
moneys  subject  to  the  further  order  of  said  Court. 

From  these  orders  the  said  administrator  of  John  R.  Coombs^ 
deceased,  appealed  to  this  Court. 

W.  Hoisted  for  the  appellant.     He  cited  1  Zab.  Rep.  895. 

Jos.  C.  Potts  for  the  respondents. 

The  Ordinary.     The  Orphans'  Court  should  have  received 
the  evidence  offered.    There  must  be  a  reversal. 
Order  accordingly. 
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The  Executors  of  Reeve  v.  The  Administrators  of  Townsend  ; 
on  appeal  from  the  Orphans'  Court  of  Cumberland  county, 

^  nipplieaUon  to  the  Orphans'  Ccurt  for  are-settlement  of  the  accounts  of  adminis- 
teton^ooe  of  the  grounds  stated  in  the  notice  was,  that  the  administrators  had  not 
daiged  theniselres  with  all  the  monies  thcj  had  received.  On  the  hearing  of  the 
'Pplicttion,  the  applicants  offered  to  prove  hj  a  witness  that  he  paid  to  the  admin* 
^**^  two  sums  of  monej,  and  to  produce  receipts  for  moneys  received  by  agenta 
of  the  administrators.    The  Orphans'  Court  refused  to  admit  the  testimony. 

^  Prerogatire  Court,  on  appeal,  decided  that  the  evidence  was  admissible,  and  di- 
'B^  that  the  rejected  testimony,  and  any  other  competent  testimony  to  the  same 
P^^  ind  also  any  further  testimony  which  the  administrators  might  desire  to  put 
^  fcr  the  purpose  of  overcoming  it,  be  taken  before  one  of  its  ofGcers,  and  the  ap- 
?*•!  b«  thereupon  brought  to  hearing. 

•lie  facts  of  the  case  sufficiently  appear  in  the  opinion  of  the 
Qrdinazy, 

^»  Hoisted  for  the  appellants. 

•t*  Q.  C.  Elmer  for  the  respondents. 

The  Ordinary.  The  applicants  for  a  re-settlement  of  the 
accounts  offered  to  prove  before  the  Orphans'  Court,  by  Joshua 
^^ck,  that  he  paid  to  the  administrators  $316,  and  at  another 
^D^e  $800.  They  also  offered  to  prove  by  this  witness  the  re- 
^^pts  for  payments  of  moneys  received  by  Cooper  &  Townsend, 
*8  agents  of  the  administrators,  in  the  years  of  1846  and  1847. 
The  Court  overruled  the  evidence. 

They  also  offered  to  prove  by  Jeremiah  Clark  the  payment  of 
♦n  to  the  administrators.  The  Orphans'  Court  rejected  tho 
^^dence. 

It  seems  to  me  that  this  evidence  should  have  been  admitted. 
It  Was  said  by  the  counsel  for  the  administrators  that  in  the  rea- 
^^  filed  and  served  by  the  order  of  the  Orphans'  Court  it  is 
^<^t  stated  that  the  receipt  of  these  specific  moneys  from  the  per- 
^ns  from  whom  they  are  said  to  have  been  received  would  be 
fihown  as  a  ground  of  the  application  for  a  re-settlement.    I 
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think  the  evidence  was  admissible  under  the  reason  or  groni 
stated  in  the  notice,  that  the  administrators  had  not  charg< 
themselves  with  all  the  moneys  they  had  received.  There 
nothing  in  the  statute,  or  in  the  nature  of  the  case,  requiring 
particular  specification  of  the  moneys  charged  to  have  been  r 
ceived,  and  the  persons  from  whom  received,  to  be  served  on  tl 
administrators.  The  evidence  oflFered  was  of  specific  sums  r 
ceived  from  particular  persons.  Administrators  must  be  pr 
sumed  to  be  at  all  times  ready  to  account  for  moneys  receive 
If  they  had  charged  themselves  with  the  moneys  in  their  accoui 
they  must  be  presumed  to  be  able  to  show  the  charge. 

If  their  accounts  are  so  stated  that  it  cannot  be  told  wheth 
the  monies  are  charged  to  them  or  not,  they  ought  to  be  put 
show  that  they  are  charged  to  them  in  the  account. 

But  what  can  this  Court  do?  How  is  the  error  of  the  C 
phans'  Court  in  overruling  '_the  evidence  to  be  corrected  ?  Tl 
Court  cannot,  for  such  error,  open  the  accounts  and  charge  t 
moneys  to  the  administrators,  because  it  may  be  that,  if  t 
evidence  offered  had  been  received,  the  administrators  might  ha 
shown  that  they  were  charged  with  them  in  the  account. 

They  are  charged  in  their  final  account  with  "  amount  receiv 
on  book  accounts  not  appraised,  $2,275.76."  Whether  the  no 
neys  which  the  applicants  for  a  re-settlement  offered  to  pro 
were  received  by  them,  as  above,  are  included  in  this  sum 
$2,275.76  or  not,  this  Court  cannot  determine  from  the  accouni 
Shall  the  Court  send  the  matter  back  to  the  Orphans'  Cou 
with  instructions  to  receive  the  evidence  offered,  and  to  proce 
to  another  adjudication  ?  This  course  might  produce  intermii 
ble  delay. 

It  appears  to  me  that  the  safer  course  is  to  direct  the  reject 
testimony  to  be  taken,  and  any  other  competent  testimony  to  t 
same  point,  and  also  any  further  testimony  which  the  admin: 
trators  may  desire  to  put  in  for  the  purpose  of  overcoming 
and  thereupon  to  determine  the  matter  here. 

The  applicants  for  a  re-settlement  proved,  by  David  Kinsc 
that  the  intestate  had.  indirectly,  an  interest  in  a  vessel  buildi 
at  Tuckahoe.  That  Kinsey  &  Cooper  took  the  vessel,  and  ga 
the  administrators  a  note — ^the  amount  he  thinks  was  over  f  20 


1849]    kx'ks  op  beeve  v.  adm'es  op  townbend.         88 

That  he,  Kinsej,  paid  the  note  to  the  administrators,  some  two 
years  after  the  intestate's  death.  On  cross-examination  he  says, 
that  the  administrators  did  not  realize  any  thing  from  the  vessel 
except  what  they  advanced.  That  he  paid  them  hack  what  they 
advanced,  by  the  note,  with  interest  from  the  time  advanced. 

I  find  that  in  the  accounts  of  the  administrators,  they  take 
credit  for  "  allowances  on  new  schooner,  $450;"  and  the  note 
received  by  them  from  Kinscy  &  Cooper  is  not  charged  to  them. 

This,  as  the  accoonts  and  the  testimony  now  stand,  would  ap- 
pear to  be  a  mistake.  But  I  am  willing  to  allow  the  parties  to 
take  further  testimony  as  to  this  matter  also,  if  it  be  desired. 

Order  accordingly. 


CASES  IN  CHANCERY. 


DECEMBER  TERM,  1849. 


The  Trenton  Banking  Co  v.  John  McKelway. 

The  route  of  the  raceway  of  the  Trenton  Delaware  Falls  Company  was  located  oyer 
certain  lots  belonging  to  B.  The  Company  appointed  a  committee  to  negotiate  with 
the  land  owners  for  the  purchase  of  the  lands  OTer  which  the  route  was  located. 
M.,  who  was  President,  and  one  of  the  acting  managers  of  the  Company,  told  the 
committee  that  he  would  take  upon  himself  to  effect  an  arrangement  with  B  for  the 
purchase  and  possession  of  his  said  lots  for  the  Company,  and  the  committee  there- 
upon intrusted  the  negotiation  with  B  to  M.  M.  bought  B's  lots  for  $50  a  lot»  and 
took  a  deed  for  them  in  his  own  name,  the  deed  stating  the  consideration  to  be  $100 
m  lot    The  Company  offered  B  what  he  had  paid  for  the  lots ;  and  went  on  and  coo. 

:  itruoted  their  raceway  oTer  the  lots.  B.  was  perpetually  enjoined  from  bringii^ 
ejectment  to  reoorer  possession. 

H.  owned  another  lot  otct  which  the  raceway  was  located  and  constructed,  and  wai 
President  and  one  of  the  acting  managers  of  the  Company  at  the  time  of  such  Iocap 
tion  and  construction,  and  made  no  objection  to,  but  took  part  in  the  direction  of 
the  proceedings  of  the  Company  in  locating  and  constructing  the  raceway  on  and 
OTer  the  said  lot  He  was  perpetually  enjoined  from  bringing  ejectment  to  reoorer 
possession. 

An  issue  was  ordered  to  ascertain  the  Talue  cf  the  lots. 

The  bill,  filed  January  9th,  1845,  states  that  an  act  of  the 
Legislature,  passed  Feb  16, 1831,  incorporated  a  company  under 
the  name  of  "  The  Trenton  Delaware  Falls  Company,"  and  au- 
thorized said  Company  to  erect  a  wing  dam  in  the  Delaware 
river,  between  the  mouth  of  the  Assanpink  and  the  head  of 
Wells's  Falls,  and  a  raceway  along  and  near  the  bank  of  eud 
river,  in  the  neighborhood  of  Trenton,  and  to  cut  a  main  race- 
way from  said  wing  dam  to  any  point  below  the  Trenton  Falls, 
and  not  exceeding  one  and  a  half  miles  therefrom ;  and  authoriz- 
ng  the  said  Company  to  enter  on  all  lands,  &c. ;  and  when  a 
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location  of  said  wing  dam  and  the  route  or  routes  and  location 
"of  said  main  raceway,  branches  and  improvements  should  be  de- 
termined, and  a  survey  thereof,  with  the  lands  necessary  for  the 
same,  should  be  completed  and  deposited  in  the  oflSce  of  the  Sec- 
retary of  State,  it  should  be  lawful  for  the  Company  to  enter 
upon,  take  possession  of  and  use  all  and  singular  such  lands,  sub- 
ject to  such  compensation  to  be  made  therefor  as  in  the  act  after 
provided.  That  a  location,  &c.,  was  made,  &c.,  and  a  survey 
thereof,  with  the  lands  necessary  for  the  same,  was  completed, 
&Dd  deposited  in  the  said  Secretary's  ofiSce. 

That  the  route  of  the  said  main  raceway  was  located  through 
a  part  of  the  township  of  Nottingham,  and  was  laid  out  over  and 
across  certiun  lots  of  land  and  premises  in  said  township  belong- 
ing or  ssdd  to  belong  to  one  Thomas  Black. 

That,  at  a  meeting  of  the  managers  of  said  Company,  the  said 
managers  proceeded  to  consult  upon  the  measures  necessary  to 
be  taken  by  the  Company  to  agree  with  the  owners  of  the  lands 
along  the  route  of  said  raceway,  for  the  purchase  of  the  same ; 
and  the  said  managers  appointed  Wm.  P.  Sherman,  the  Treas- 
urer, and  Joseph  C.  Potts,  the  Secretary  of  said  Company,  to 
negotiate  with  several  of  the  said  land  owners  for  the  purchase 
of  the  said  lands,  and  among  others  to  negotiate  with  said  Thos. 
Black  for  the  purchase  of  his  lands.  That  John  McKclway, 
(the  defendant,)  then  being  the  President  or  one  of  the  managers 
of  the  said  Company,  and  present  at  the  meeting  of  the  mana- 
gers above  referred  to,  after  the  appointment  of  the  said  commit- 
tee, informed  the  said  Sherman  and  Potts,  or  one  of  them,  that 
they  need  not  communicate  with  the  said  Thomas  Black  for  the 
purchase  of  his  lands,  as  he,  McKelway,  would  personally  at- 
tend to  that  arrangement  with  said  Black,  on  the  part  of  the 
Company,  he,  McKelway,  having,  as  he  stated,  peculiar  facilities 
and  opportunities  for  effecting  the  purchase  of  said  lands  from 
said  Black,  upon  terms  favorable  and  advantageous  to  the  Com- 
pany, as  he,  McKelway,  was  attending  in  the  family  of  said 
Black  as  a  physician,  and  he  would  take  upon  himself  to  effect 
an  arrangement  with  the  said  Black  for  the  purchase  or  posses- 
sion of  said  lands  for  the  Company. 

That,  in  pursuance  of  such  yoluntary  offer  on  the  part  of  MoK., 
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the  negotiation  for  the  purchase  of  said  lands  from  said  Black 
was  intrusted  to  McK.,  then  President,  or  one  of  the  acting 
managers  of  the  Company,  the  said  committee  not  deeming  it 
necessary  for  them  to  attend  further  thereto. 

That  said  McK.  obtained  a  deed  from  said  Black,  conveying 
the  title  of  said  lots  of  land  ;  and,  in  place  of  having  them  con- 
veyed directly  to  the  said  Company,  caused  or  permitted  his  own 
name  to  be  inserted  in  said  deed ;  and  also  caused  or  permitted 
the  sum  oY  $100  each,  to  be  inserted  in  said  deed  as  the  consid- 
eration money ;  whereas  the  said  McK.  had  given  but  $50  to 
Black  for  each  of  said  lots ;  and  McK.  subsequently  informed 
the  President  of  the  Company,  that  he  had  purchased  the  said 
lands  of  Black,  and  offered  to  convey  the  same  to  the  Company 
upon  the  payment  to  him  of  the  sum  he  had  given  for  said  lands, 
which  ho  stated  to  be  $100  each.  But  the  Company  having 
been  previously  informed  that  $50  each  was  the  true  considera- 
tion paid  to  Black,  declined  to  pay  McK.  $100  each  informing 
him  that  $50  each  was  the  true  amount  paid  by  him,  which  they 
were  ready  to  pay  him,  as  they  considered  him  the  agent  of  the 
Company  in  the  purchase  of  said  lands,  and  that  he  had  volun- 
teered to  act  as  such  on  the  part  of  the  Company  and  that  they 
considered  him  as  holding  the  said  lands  as  the  trustee  of  the 
Company,  and  for  their  use. 

That  for  the  purpose  of  constructing  their  main  raceway,  the 
said  Company  entered  into  the  possession  of  a  certain  other  small 
piece  of  land,  in  said  township  of  Nottingham,  over  which  the 
location  of  said  raceway  had  been  made,  which  said  land  was  said 
to  belong  to  or  be  in  the  occupation  of  the  said  McKelway ;  and 
that  the  said  entry  upon  and  occupation  of  the  land  last  named 
was  made  by  the  Company,  by  and  with  the  full  consent  and  ap- 
probation of  said  McK.,  he  being  at  the  time  President  or  one 
of  the  acting  managers  of  the  Company,  and  uniting  in  and  di- 
recting all  the  acts  of  the  Company,  and  knowing  that  the  said 
raceway  was  to  be  constructed  across  said  land,  and  consenting 
in  and  directing  such  location  to  be  made. 

That  the  said  act  of  incorporation  provides  for  the  appoint- 
ment of  commissioners  to  assess  the  value  of  the  land  taken  by 
the  Company,  and  directs  that  upon  the  tender  of  such  valuation 
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to  the  land  owner  the  title  shall  thereupon  vest  in  the  Company. 
And  the  complainants  are  informed  and  believe,  that  the  said 
Company  would  have  proceeded  in  that  manner  to  obtain  the 
title  to  the  said  lands  if  they  had  not  been  permitted,  authorized 
and  directed  by  said  McK.  to  enter  upon  said  lands,  and  use  and 
occupy  the  same,  with  the  full  understanding  that  he  would  con- 
vey the  same  to  the  Company  when  called  upon  to  do  so. 

That  said  Company  have  erected  their  raceway,  branches  and 
improvements,  at  an  expense  of  more  than  $200,000,  and  put 
the  same  in  operation  according  to  the  purposes  and  provisions 
of  their  charter ;  and  that  a  very  large  amount  of  capital  has 
been  invested  in  the  erection  of  numerous  mills  and  manufacto- 
ries along  the  route  of  their  raceway,  which  arc  supplied  with 
water  therefrom. 

That,  some  time  in  1843,  the  said  Company  having  become 
embarrassed  in  their  affairs,  a  bill  was  filed  in  this  Court  by  A. 
Corrigan,  for  himself  and  other  creditors  of  said  Company,  pray- 
ing, &c. ;  and  such  proceedings  were  had  thereon  that  receivers 
were  appointed,  and  were  ordered  to  make  sale  of  the  lands  and 
eJFects  of  said  Company,  and  that  the  receivers  accordingly  did, 
on  the  2Gth  February  1844,  make  public  sale  of  said  lands,  in- 
cluding the  raceway  of  the  Company ;  and  at  such  sale  the  com- 
plainants became  the  purchasers  thereof,  and  entered  into 
the  possession  of  the  same,  and,  among  others,  of  the  lots  of  land 
above  described. 

That  some  time  in  October,  1844,  McK.  commenced  an  act  of 
ejectment,  in  the  Supreme  Court,  against  the  complainants,  for 
the  lands  above  mentioned  with  the  usual  notice  to  the  complain- 
ants, as  the  tenants  in  possession,  to  appear,  &c.,  on  the  second 
Tuesday  of  November,  1844. 

That  although  the  complainants  have  become  the  purchasers  of 
said  premises,  and  are  in  the  possession  thereof  under  the  sale  made 
as  aforesaid,  under  the  direction  of  this  Court,  yet  that  certain 
persons  pretending  to  be  creditors  of  said  Court  have  questioned 
the  title  of  the  complainants,  and  have  filed  a  bill  and  commenced 
proceedings  in  this  Court,  disputing  the  validity  of  the  title  made 
to  the  complainants,  and  praying  this  Court  to  vacate  and  set 
aaide  its  decrees  and  proceedings  in  the  aforesaid  suit  in  which 
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said  Corrigan  is  complainant,  and  to  declare  null  and  void  th< 
sale  of  the  works  of  said  Company  made  by  the  said  receivers  U 
these  complainants,  which  bill  and  proceedings  are  now  pending 
and  undetermined  in  this  Court ;  and  the  complainants  believi 
that,  while  the  said  matters  involved  in  the  said  proceedings  re- 
main pending,  the  complainants  will  receive  the  aid  and  protec- 
tion of  this  Court  to  preserve  the  entire  possession  and  unity  ol 
said  works,  to  the  end  that,  if  the  said  sale  should  be  vacated  bj 
any  decree  of  this  Court,  and  the  complainants  required  to  re- 
turn the  possession  of  the  said  works  to  the  custody  of  the  re- 
ceivers, the  complainants  may  be  enabled  so  to  do  in  the  same 
condition  as  received  from  the  receivers ;  and  the  complainants 
believe,  that  while  the  proceedings  aforesaid  remain  undetermined, 
the  said  works  still  remain  under  the  care,  custody,  and  directioi 
of  this  Court. 

That  should  said  McK.  be  permitted  to  proceed  in  said  eject- 
ment, and  obtain  the  possession  of  ^  said  lands,  it  will  be  in  hi£ 
power  to  destroy  entirely  the  value  of  the  raceway,  works  and 
improvements  of  the  said  Company  now  completed,  and  to  stop 
the  mills  and  manufactories  now  in  operation ;  which  will  pro- 
duce an  immediate  injury  to  the  complainants,  involve  in  ruin 
many  of  the  mill  owners  along  the  raceway,  who  have  invested 
therein  large  amounts  of  capital,  and  throw  out  of  employment  a 
great  number  of  workmen,  who,  with  their  families,  are  depend- 
ent for  their  employment  and  subsistence  thereupon ;  inasmuch 
as  said'McK.,  by  obtaining  the  possession  of  said  lots,  may  draw 
off  the  water  from  the  raceway,  and  refuse  to  sell  the  said  lands 
to  the  complainants,  or  only  upon  such  terms  as  would  be  highly 
injurious  and  oppressive. 

That  if  it  shall  appear  that  said  McK.  has  not  received  from 
said  Delaware  Falls  Company  a  suitable  compensation  for  the 
lands  so  taken  and  occupied  by  them,  although  the  complainants 
maintain  and  insist  that  said  McK.  should  seek  his  redress 
therefor  against  said  Falls  Company,  and  not  against  the  com- 
plainants ;  nevertheless,  the  complainants  are  ready  and  willing 
that  the  value  of  such  lands  should  be  ascertained  and  estimated, 
in  the  mode  directed  by  said  act  of  incorporation  of  said  Falls 
Company,  or  in  any  oUier  maimer  this  Court  may  direct,  aa 
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«re  readj  and  willing  to  pay  the  amount  so  to  be  ascertained  in 
the  maimer  directed  by  this  Court. 

That  an  agent  of  the  complamants  has,  in  a  friendly  manneri 
applied  to  said  McK.,  and  requested  him  to  come  to  a  fair  settle- 
ment, fcc. 

The  bill  prays  that  McK.  may  be  restrained  by  injunction 
&om  prosecuting  the  said  action  of  ejectment ;  and  for  such  fur- 
ther ind  other  relief,  &c. 

The  injunction  was  allowed. 

The  defendant  put  in  his  answer  on  the  19th  February,  1846« 
He  admits  that  the  managers  of  the  Falls  Company  met  and  con- 
sulted, &c.,  as  stated  in  the  bill,  and  appointed  William  P. 
Sherman  and  Thomas  J.  Stryker,  not  Joseph  C.  Potts,  to  nego- 
^te,  &c.,  as  stated  in  the  bill. 

He  admits  that  he  was,  at  the  time,  President  of  the  Board  of 
Managers  of  said  Falls  Company,  and  present  at  said  meeting, 
ttd  that  said  Sherman  and  Stryker  requested  him  to  aid  in  the 
^negotiation  with  Black  for  his  land  ;  and  on  that  request  he  be- 
lieYes  he  did  say  to  said  Sherman  or  Stryker  that  they  need  not 
Attend  or  communicate  with  Black,  as  he,  the  defendant,  would 
personally  attend  to  that  arrangement  on  the  part  of  the  Com- 
pany, as  he  was  acquainted  with  Black  and  frequently  saw  him, 
Ai^d  that  he  would  take  upon  himself  to  effect  an  arrangement 
^ith  Black  for  the  purchase  and  possession  of  said  lands  for  said 
Falls  Company ;  but  he  denies  that  he  said  he  had  peculiar  fa- 
cilities and  opportunities  of  effecting  said  purchase. 

He  admits  that,  in  pursuance  of  said  offer,  the  negotiation  for 
&e  purchase  of  Black's  land  was  entrusted  to  him,  he  being 
^^ident  and  one  of  the  acting  Managers  of  said  Falls  Com- 
pany. 

He  admits  he  obtained  a  deed  from  Black,  conveying  the  title 
^f  8aid  lots  of  land  to  him  ;  but  he  denies  that  said  deed  was 
®Yer  intended  to  be  made  by  Black  to  the  said  Falls  Company, 
<^f  that  he  ever  permitted  his  own  name  to  be  inserted  in  the 
<leed  instead  of  said  Falls  Company. 

He  saya  that,  when  he  undertook  to  negotiate  with  Black  and 
6 
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applied  to  him  to  sell  said  lots  to  the  said  Falls  Company,  th< 
price*  demanded  by  Black  for  said  land  was  ^300 ;  and,  after  th( 
Company  refused  to  take  said  lots  at  that  price,  and  after  th( 
negotiation  for  them  by  this  defendant  in  behalf  of  said  Company 
had  ceased  for  several  months,  he  entered  into  a  negotiation  foi 
them  on  his  own  account,  and  finally  agreed  to  purchase  said  loti 
on  his  own  account  for  $250.  He  denies  that  he  caused  or  gave 
any  permission  to  have  the  sum  of  $100  inserted  in  said  deed  m 
the  consideration  money  for  the  purchase  of  said  lots  of  land. 

He  admits  he  gave  Black  $250  for  his  land,  which  was  at  th< 
rate  of  $50  per  lot  for  each  of  the  lots  purchased  by  him  o 
•Black.  But  that  the  sum  for  which  he  first  contracted  for  sai( 
lots  was  $300  ;  and  that  afterwards,  when  said  Falls  Companj 
declined  taking  theoi,  Black  agreed  to  sell  them  to  this  defendan 
for  $250. 

He  denies  that  ho  subsequently  informed  the  President  of  saic 
Falls  Company  that  he  had  purchased  said  lands  of  Black  am 
offered  to  convey  them  to  said  Company  upon  payment  to  him  o 
the  sum  he  had  given.  But  he  has  no  recollection  that  he  statet 
that  he  gave  $100  for  each  lot,  and  therefore  denies  the  same. 

He  admits  that  said  Falls  Company  declined  to  take  said  lots 
or  to  pay  him  for  them,  either  at  $100  or  at  $50  per  lot ;  but  h 
denies  that  said  Company  ever  tendered  themselves  ready  or  wil 
ling  to  pay  him  $50  per  lot  or  any  other  sum  ;  and  also  deniei 
that  said  Company  ever  informed  him  that  $50  was  the  tru( 
amount  paid  by  him  for  said  lands,  which  they  were  ready  and 
trilling  to  pay,  or  that  they  considered  him  as  holding  said  landi 
as  the  trustee  of  said  Company. 

He  admits  that  said  Company,  for  the  purpose  of  constructing 
{heir  main  race-way,  entered  into  the  possession  of  a  certain 
oilier  small  piece  of  land  in  Nottingham  ;  but  he  denies  that  the 
location  of  said  race-way,  as  originally  surveyed  and  located  b] 
the  engineer  of  said  Company,  was  over  and  across  said  lot ;  an( 
be  has  no  knowledge,  information  or  belief  that  any  survey  oi 
Ideation  of  said  race-way  was  ever  made  over  and  across  the  saic 
hsiA  belonging  to  him.  Bat  says,  that  the  location  and  rarfe] 
of  the  route  of  the  main  raoelray,  as  made  and  deposited  in  the 
(EtoerelMT's  oilbe,  did  ii6t  toneh,  take  or  rtiQ  oVar  any  taore  thai 
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two  of  the  lots  of  this  defendant,  parchascd  by  him  of  said 
Black;  and  that,  after  the  said  location  thus  mad^,  and 
without  any  new  route  having  been  located  or  surveyed  ac- 
cording to  the  provisions  of  the  charter  of  said  Falls  Company, 
the  said  Company  varied  from  the  route  of  the  main  race-way 
thus  located  and  filed,  and  constructed  their  said  main  race-way 
on,  over  and  across  three  other  of  the  said  lots  of  land  purchased 
bj  said  defendant  of  said  Black,  and  also  on,  over  and  across 

three  other  lots  of  this  defendant  which  he  had  purchased  of 

Shoemaker ;  and  which  three  last  mentioned  lots  lie  on  the  west 
side  of  a  street  called  Asbury  street.  And  of  the  five  lots  pur- 
chased of  Black,  three  lie  on  the  east  side  of  said  Asbury  street, 
Mid  the  others  lying  still  further  east,  and  are  divided  from  the 
Iwt  mentioned  by  an  alley  or  street  called  George  street,  as  by 
*  map  of  said  lots  correctly  made  by  an  engineer  of  said  Com- 
panj,  and  now  in  the  possession  of  this  defendant,  will  appear* 

He  admits  that  he  knew  that  the  said  Company  entered  upon 
s^nd  occupied  the  said  lot ;  but  denies  that  he  ever  gave  said 
Company  any  consent  so  to  do,  or  that  they  ever  paid  him  for 
said  lot,  or  that  he  ever  entered  into  any  agreement  with  said 
Company  to  convey  to  them  the  said  lot  or  to  allow  them  to  enter 
^pon  and  occupy  it. 

He  denies  that  he  ever  permitted,  authorized  or  directed  the 
Company  to  enter  upon  the  said  lands  and  to  use  and  occupy  the 
Bame  with  the  full  understanding  that  he  would  convey  the  same 
to  said  Company  when  called  upon  to  do  so. 

He  admits  that  the  Company  have  erected  their  raceway,  &o. 
»tan  expense  of  more  than  $200,000,  and  put  the  same  in  oper- 
ation ;  but  he  denies  that  it  was  done  according  to  the  purposes 
*Bd  provisions  of  their  charter.  And  admits  that  a  very  large 
*5ttount  of  capital  has  been  invested  in  the  erection  of  numerous 
^8  and  manufactories,  &c.  But  he  says  that  all  the  money 
€3fpended  in  erecting  said  race-way,  branches  and  improvements 
tf  said  Company  was  expended  in  the  erection  of  their  race-way, 
bra&ches  and  improvements  above  the  lots  of  land  of  said  defend- 
ant, except  about  (8,000  or  $4,000. 

He  admits  the  appointment  by  this  Court  of  Receivers  of  said 
FaOs  Cmipafi^s  and  that  the  Receivers  were  ordered  to  mtatke 
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sale,  &c. ;  and  that  the  complainants  became  the  purchasers  of 
the  property  of  the  Company  and  entered  into  possession  there- 
of ;  and  that  the  complainants  entered  into  possession  of  the  lots 
of  land  of  this  defendant  in  the  complainant's  bill  described* 
But  he  denies  that  the  Receivers  ever  sold  said  lots  of  land  to 
said  complainant,  or  had  any  authority  under  said  decree  to  sell 
said  lots  of  land,  or  that  the  complainants  ever  purchased  said 
lots  or  have  any  title  whatever  to  the  same ;  and  insists  that 
their  entry  and  possession  of  them  is  wholly  illegal  and  tortious. 

He  admits  he  has  brought  ejectment.  He  denies  that  the 
complainants  ever  became  the  purchasers  of  the  lots  of  land  and 
premises  belonging  to  him  in  the  complainant's  bill  described,  or 
were  ever  put  in  possession  thereof  under  said  sale,  although  he 
admits  that  they  did  become  the  purchasers  of  lands  and  prem- 
ises to  which  the  said  Falls  Company  had  a  legal  title  at  the 
time  of  said  sale  made  by  the  Receivers,  and  that  they  entered 
into  possession,  under  said  sale,  of  such  lands  as  said  Falls  Com- 
pany had  a  legal  title  to. 

He  says  that  the  bill  mentioned  in  the  bill  of  complaint  as  having 
been  filed  to  set  aside  the  proceedings  and  decrees  of  this  Court 
in  the  case  of  Corrigan  has  been  dismissed  ;  and  he  therefore 
denies  that  there  are  any  proceedings  pending  and  undetermined 
in  this  Court  in  which  the  validity  of  the  sale  of  the  Receivers  is 
questioned.  But  he  insists  that  if  the  validity  of  the  Recevers' 
sale  to  the  complainants  of  the  property  of  said  Falls  Company 
was  qusstioned  by  any  proceedings  in  this  Court,  it  aflfords  no 
legal  or  equitable  ground  to  take  from  this  defendant  his  proper- 
ty which  was  not  included  in  said  Receivers'  sale ;  and  which 
said  Receivers,  as  the  complainants  well  knew  at  the  time  of  their 
purchase,  had  no  right  so  to  do.  And  he  insists^  that  the  com- 
plainants are  entitled  to  no  aid  or  protection  from  this  Court  un- 
der the  pretext  set  forth  in  their  bill,  that,  if  they  should  be  re- 
quired to  return  the  possession  of  said  work  to  the  custody  of 
the  Receivers,  the  complainants  may  be  enabled  to  do  so  in  the 
same  condition  as  they  were  received  from  said  Receivers ;  be- 
cause the  said  Receivers  never  sold  the  said  lots  of  land  of  the 
defendant  in  the  complainants'  bill  described  to  the  complain- 
anJis,  nor  did  the  complainants  receive  possession  of  said  lots  from 
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die  Receivers  ;  and  that  the  complainants  have  no  legal  or  equit- 
able right  to  the  possession  of  the  said  lots  of  land  of  the  de- 
fendant 

He  denies  that,  if  he  is  permitted  to  proceed  in  the  ejectment 
and  obtain  possession  of  said  lands  of  defendant,  it  will  be  in  his 
power  to  destroy  entirely  the  value  of  the  race-way,  works  and 
impro7ements  of  the  Company  now  completed,  or  to  stop  the 
nulls  and  manufactories  now  in  operation,  or  produce  irremedia- 
ble injury  to  the  complainants  ;  though  he  admits  he  might  stop 
three  of  the  mills  which  have  been  erected  below  his  said  lots  of 
land,  and  which  are  situated  on  the  property  purchased  by  the 
said  Falls  Company  of  J.  B.  Sartoni ;  and  only  one  of  said  mills 
IB  in  operation,  and  the  others  only  partially  so.  But  he  has  no 
deaireto  do  any  injury  to  the  mill  owners,  the  workmen  employed 
in  said  mills  or  their  families. 

He  insists  that  the  complainants  knew  perfectly  well  the  sit- 
uation of  the  title  to  these  lots  of  land  of  this  defendant  at  the 
time  they  made  the  purchase  of  the  real  estate  and  franchises  of 
the  Falls  Company,  Ph.  Dickerson,  the  President  of  the 
Trenton  Bank,  having  been  President  of  the  Falls  Company. 
And  this  defendant  is  the  more  induced  to  believe  that  the  com- 
plainants knew  that  the  Falls  Company  had  no  title  to  the  lots 
rf  land  of  this  defendant  in  their  bill  mentioned,  from  the  fact 
that  all  the  works  and  improvements  of  said  Falls  Company, 
^th  their  franchises,  were  sold  free  of  all  incumbrances,  by  the 
Receivers,  of  whom  said  Ph.  Dickerson  was  one,  for  the  small 
snm  of  $50,000  ;  the  lands  and  improvements  of  said  Company, 
"^dependent  of  their  corporate  franchises,  having  cost,  according 
to  the  statement  of  the  bill,  more  than  $200,000. 

He  says  he  has  never  received  any  compensation  for  his  said 
lots  of  land  from  said  Falls  Company,  and  that  said  Company 
ha?e,  by  a  decree  of  this  Court,  been  declared  insolvent ;  and 
^t  it  would  be  inequitable  and  unjust  to  turn  him  over  to  an 
insolvent  corporation  to  seek  payment  for  lands  which  the  com- 
plainants are  now  enjoying,  and  which  they  never  purchased  and 
for  which  they  never  paid  anything. 

He  says  that  the  value  of  his  lands  taken  possession  of  by  said 
Fftik  Company  cannot  now  be  ascertained  and  estimated  in  the 
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mode  and  manner  directed  by  their  act  of  incorporation,  because 
the  proviaions  of  said  act  were  wholly  violated  and  disregarded 
in  relation  to  six  of  the  lots  of  land  of  this  defendant. 

He  further  insists,  that  this  Court  has  no  power  to  take  away 
the  lands  of  this  defendant  and  give  them  to  a  private  corpora- 
tion, nor  to  compel  him  to  part  with  them  against  his  consent, 
nor  determine  or  ascertain  the  sum  for  which  he  shall  be  com- 
pelled to  sell  them.  ' 

He  denies  that  the  complainant  ever  applied  to  him  previous 
to  the  commencement  of  said  ejectment  and  requested  him  to 
oome  to  a  fair  and  just  settlement  of  the  matters  in  controversy. 
But  he  says  that  previous  to  the  commencement  of  said  ejectment 
he  repeatedly  urged  upon  the  Trenton  Delaware  Falls  Company 
to  come  to  a  settlement  with  him,  which  they  wholly  neglected 
and  omitted  to  do. 

On  this  answer,  a  motion  was  made  to  dissolve  the  injunction. 

W,  Hoisted  in  support  of  the  motion.  He  cited  6  Hill^s  Ch* 
Rep.  61 ;  5  Barn.  ^  Cres.  221 ;  1  Wend.  380 ;  1  Hoffmanns 
Ch.  166 ;  1  Clark's  Ch.  Rep.  84 ;  Saxt.  Ch.  298. 

P.  D.  Vroom  contra.  He  cited  1  Mad.  Ch.  209  ;  1  John. 
Ch.  364  ;  6  lb.  166,  9. 

The  Chancellor  retained  the  injunctions  until  the  hearing 
of  the  cause. 

Depositions  were  taken,  and  the  cause  was  brought  to  hearing 
on  the  pleadings  and  evidence. 

S.  G.  Potts  and  P.  D.  Vroom  for  the  complainants.  They 
cited  1  John.  Ch.  353  ;  6  lb.  167  ;  Story  on  Agency,  sec.  211 ; 
1  Story's  Eq.  Jur.j  sec.  321,  2 ;  1  Peters'  C.  C.  Rep.  307  ;  2 
Siark.  Evid.  745 ;  1  Story's  Eq.y  sec.  385,  6  ;  .^ng.  §•  Jlmes 
on  Corp.  593  ;  Paley  on  Agency y  10,  11 ;  Saxt.  Ch.  10. 

W.  Hoisted  for  the  defendant.    He  cited  Gred.  Eq.  241 ;  2 
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*  Sfory'f  Eq.j  sec.  1201  a ;  Eden's  Ch.  Rep.  515  ;  2  John.  Ch. 
Jl(y.405;  Prec.  in  Ch.  261;  2  Fe#.  Sen.  90  ;  1  flarr.  CA, 
200;  SaxU  Ch.  298. 

Th£  Chancellor.  The  Trenton  Delaware  Falla  Company 
was  incorporated  in  1831.  The  route  of  the  main  raceway,  as 
located^  crossed  certain  lots  belonging  to  Thomas  Black.  The 
Company  appointed  a  committee  to  negotiate  with  the  land  own- 
en,  including  Black,  for  the  purchase  of  the  lands  on  and  over 
vhich  the  raceway  had  been  located.  The  defendant,  who  was 
ihen  President,  and  one  of  the  acting  managers  of  the  said  Com- 
pany, told  the  said  committee  that  they  need  not  communicate 
irith  Black ;  that  he,  the  defendant,  would  attend  to  thatarrange- 
i&ent  on  the  part  of  said  Company,  and  would  take  upon  himself 
to  effect  an  arrangement  with  Black,  for  the  purchase  and  pos- 
session of  his  said  lots  for  the  said  Company ;  and  in  pursuance 
of  this  offer,  the  negotiation  for  the  purchase  of  these  lots  was  in- 
trusted by  the  committee  to  the  defendant.  The  defendant 
lK«ight  the  lots  of  Black  for  $50  a  lot,  and  took  a  deed  for  them 
la  his  own  name,  the  deed  stating  the  consideration  to  be  $100 
a  lot.  The  bill  states,  that  the  defendant  subsequently  offered 
to  convey  the  lots  to  the  Company  on  the  payment  to  him  of 
llOO  a  lot ;  but  that  the  Company,  having  been  previously  in- 
formed that  they  were  bought  by  the  defendant  for  $50  a  lot, 
declined  to  pay  more,  and  informed  the  defendant  that  they  were 
Kady  to  pay  him  what  he  had  paid  or  agreed  to  pay ;  and  that 
the  Company  considered  him  as  holding  the  lots  as  trustee  for 
tte  Company  for  their  use.  The  answer  to  this  statement  of  the 
lill  is  80  unsatisfactory  that  I  must  take  the  statement  as  a  part 
of  the  case.  The  Company  constructed  their  raceway  over  the 
8*id  lots,  and  also  over  another  small  lot  of  land  belonging  to  the 
defendant,  with  the  knowledge  of  the  defendant,  and  without  any 
objection  made  by  him,  ho  still  beilfeg  the  President  and  one  of 
tne  acting  managers  of  the  Company ;  the  Company,  under  these 
cu'cumstances,  not  taking  any  of  the  measures  prescribed  by  the 
ciarter  to  ascertain  the  value  of  these  lots,  and  acquire  the  legal 
^tle  thereto,  which  the  bill  says  they  would  have  done  if  they 
^  not  been  permitted,  authorized  and  directed  by  the  defendant 
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to  enter  upon,  use  and  occupy  the  same  with  the  full  under- 
Btanding  that  the  defendant  would  convey  the  said  lots  to  the 
Company  when  called  upon  to  do  so.  The  answer  admits  that 
the  Company  took  possession  of  and  constructed  their  raceway 
on  and  over  the  said  lots  with  his  knowledge,  but  denies  that  he 
permitted,  authorized  or  directed  the  Company  to  enter  upon, 
use  and  occupy  the  said  lots  with  the  full  understanding  that  he 
would  convey  the  same  to  the  Company  when  called  upon  to  do 
so.  This  part  of  the  answer  also,  is  unsatisfactory.  The  de- 
fendant may  use  the  words  **  with  the  full  understanding''  in  a 
different  sense  from  that  in  which  they  are  used  in  the  bill.  It 
is  not  a  sufficient  denial  of  the  substance  of  the  charge.  Besides, 
he  knew  of  the  occupancy  of  the  lots  by  the  Company,  and 
of  their  making  their  raceway  thereon,  and  not  only  made  no  ob- 
jection thereto,  but  was  President  and  one  of  the  acting  mana- 
gers of  the  Company  at  the  time,  and  he  does  not  deny  that,  as 
such  President  and  acting  manager,  he  took  part  in  directing  the 
proceedings  of  the  Company  in  making  their  raceway  through 
the  said  lots  ;  which  is  one  of  the  charges  made  in  the  bill. 

The  said  Company  went  on  and  finished  their  raceway, 
branches  and  improvements,  at  an  expense  of  more  than 
$200,000,  and  put  their  works  in  operation ;  and  many  mills 
and  manufactories  were  erected  along  the  route  of  the  raceway, 
which  are  supplied  with  water  therefrom. 

In  1843,  on  a  bill  filed  by  creditors  of  the  said  Company,  re- 
ceivers were  appointed ;  and,  in  February,  1844,  the  lands  of 
tiie  Company,  including  the  raceway,  were  sold  at  public  sale, 
and  were  bought  by  the  Trenton  Banking  Company,  the  com- 
plainants in  this  suit. 

In  October,  1844,  McKelway,  the  defenndant  in  this  suit, 
commenced  an  action  of  ejectment  against  the  said  bank  for  the 
said  lots. 

The  complainants  say,  in  the  bill,  that  if  it  shall  appear  that 
McKelway  has  not  received  from  the  said  *'  The  Trenton  Dela- 
ware Falls  Company*'  a  suitable  compensation  for  the  said  lots 
so  taken  and  occupied  by  them,  although  they  insist  that  Mc- 
Kelway should  seek  his  redress  thereforfrom  the  said  Trenton 
Delaware  Falls  Company,  and  not  from  these  defendants,  yet  the 
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complainants  are  ready  and  willing  that  tho  valne  of  the  said 
lots  should  be  ascertained  in  the  mode  directed  by  the  act  incor- 
porating the  said  Company,  or  in  any  other  manner  this  Court 
may  direct,  and  are  ready  and  willing  to  pay  the  amount,  so  to 
1)6  ascertained,  in  the  manner  this  Court  shall  direct. 

On  the  case  thus  made  by  the  bill  and  answer,  I  am  of  opinion 
that  the  defendant  should  not  be  permitted  to  proceed  in  his  ac- 
ti(m  of  ejectment  to  recover  possession  of  such  parts  of  the  lands 
mentioned  in  the  pleadings  as  are  occupied  by  the  raceway. 

As  to  the  lots  purchased  of  Black,  he  assumed  tho  agency  to 
%  them  for  the  Company,  and  bought  them  without  giving  any 
iu)tiee  or  intimation  to  the  Company  that  he  considered  his 
•gency  for  them  at  an  end,  and  while  the  Company  rightly  sup- 
posed he  was  acting  for  them  in  his  negotiations  with  Black. 
He  muflfc  therefore  be  held  to  have  acted  for  the  Company  in  the 
purchase;  and,  having  taken  the  deed  in  his  own  name,  he  must 
le  considered  as  holding  the  title  as  trustee  for  the  Company. 

As  to  the  other  lot,  the  question  involved  is,  whether  the  de- 
fendant, who  was  President,  and  one  of  the  acting  managers  of 
^  Trenton  Delaware  Falls  Company  at  the  time  the  raceway 
▼M  located  and  constructed  on  and  over  this  lot,  and  who  not 
only  made  no  objection  to  such  location  and  construction,  but 
*wk  part  in  the  direction  of  the  proceedings  of  the  Company 
therein,  shall  be  permitted,  after  the  Company  have  incurred 
the  expense  of  locating  and  constructing  their  raceway,  to  oust 
them  by  ejectment  from  their  possession  so  acquired.  I  am  of 
opinion  that  he  should  not,  and  that  the  injunction  should  be 
continued.  As  to  the  course  to  be  adopted  beyond  this,  I  am 
^ling  to  hear  the  suggestions  of  counsel.  Perhaps  the  prayer 
for  further  relief,  connected  with  the  oflfer  made  in  the  bill  to 
P*y  the  value  of  the  lots  thus  occupied  by  the  works  of  the  Com- 
pany, to  be  ascertained  in  such  mode  as  the  Court  shall  direct, 
^y  authorize  the  direction  of  an  issue  to  ascertain  such  value. 

The  counsel  consented  that  an  issue  should  be  directed,  and  it 
▼w  ordered  accordingly. 
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Richard  Vervalen  v.  Obadiah  Older  and  others. 

An  injaoction  against  a  mortgagor,  reatraining  him  from  quarrying  on  a  qoarrj  lot^ 
the  half  of  which  was  oonveyed  as  aach  to  him  by  the  mortgagee,  and  to  seonre  the 
oonaideration  for  which  conveyance  the  mortgage  was  given,  was  diasolTod  on  Mh 
iwer  denying  the  charges  in  the  bill  from  which  it  might  be  inferred  that  the  de- 
fendant was  improperly  impairing  the  value  of  the  mortgaged  premises  and  endan- 
gering the  complainant's  security. 

The  bill,  filed  Nov.  19, 1849,  is  for  the  foreclosure  of  a  mort- 
gage, dated  February  24th,  1845,  given  by  Obabiah  Older  and 
Margaret  his  wife,  to  Richard  Vervalen,  the  complainant,  of 
the  equal  and  undivided  one-half  part  of  a  stone  quarry,  lying  at 
the  edge  of  the  Hudson  river,  and  particularly  described  in  the 
bill,  to  secure  the  payment  of  a  bond  of  the  same  date,  executed 
by  the  said  Obadiah  Older  to  the  complainant,  in  the  penal  sum 
of  five  hundred  dollars,  conditioned  for  the  payment  of  $250,  as 
follows :  $100  on  the  24th  of  February,  1847 ;  $100  on  the  24th 
of  February,  1850 ;  and  $50,  the  residue,  on  the  24th  of  Febru- 
ary, 1851,  with  interest  yearly  on  each  payment  from  the  date 
of  the  bond,  at  5  per  cent,  a  year ;  and  it  was  provided,  in  the 
condition  of  the  bond,  that  if  any  default  should  be  made  in  the 
payment  of  any  of  the  said  sums,  or  of  the  interest,  at  the  speci- 
fied time  for  payment,  then  that,  after  such  default,  that  part  of 
the  principal  of  each  payment  that  should  be  unpaid  at  the  speci- 
fied time,  with  all  arrearages  of  interest  thereon,  should,  at  the 
option  of  the  complainant,  become  and  be  due  and  payable  im- 
mediately thereafter. 

On  the  20th  of  December,  1847,  the  interest  was  paid  in  full 
up  to  that  date,  and  $34.19  of  principal.  And  on  the  5th  of 
January,  1848,  a  payment  of  $65.80  of  principal  was  made,  and 
no  other  payment,  cither  of  principal  or  interest  had  been  made. 

The  bill  claims,  that  by  reason  of  default  in  not  making  the 
first  payment  at  the  time  specified  in  tbe  condition  of  the  bond^ 
and  of  default  in  the  non-payment  of  the  yearly  interest  which 
had  accrued,  the  whole  of  the  principal  sum  mentioned  in  the 
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eondition  of  the  bond,  except  the  sums  paid  as  aforesaid,  were 
due  and  payable  at  the  time  of  filing  the  bill,  with  arrears  of  in- 
terest thereon. 

The  bill  states  that  the  premises  covered  by  the  mortgage  are 
sitoated  onder  what  are  called  the  Palisades,  on  the  west  shore 
of  tte  Hadson  river,  and  that  the  only  value  thereof  consists  in 
the  stone  with  which  they  are  covered,  and  of  which  they  are 
compofied ;  that  quarries  have  been  opened  on  the  said  premises, 
Md  large  quantities  of  stone  have  been  taken  therefrom  and 
sold. 

That  said  Obadiah  Older  has,  since  the  giving  of  the  said 
mortgage,  associated  with  himself  in  working  said  quarries,  on 
terms  the  particulars  of  which  are  unknown  to  the  complainant, 
ifhereby  they  claim  to  have  an  interest  in  the  said  premises,  Jo- 
seph Dubois  and  John  J.  Vervalen,  they  knowing  the  existence 
of  said  mortgage;  and  that  the  said  Obadiah,  Joseph  and  John, 
with  their  workmen  and  laborers,  are  employed  in  getting  out, 
canTiog  away,  and  selling  stone  from  the  said  quarries  on  the 
mortgaged  premises ;  and  that  by  reason  thereof  the  security  of 
the  complainant  has  become  lessened,  and  the  complainant  is  in 
danger  of  losing  his  security  altogether,  if  they,  the  defendants, 
ccmtinue  to  work  the  said  quarries,  by  the  same  becoming  ex- 
tausted  of  all  their  stone.  And  that  the  mortgaged  premises 
*re  a  slender  and  scanty  security  for  the  principal  and  interest 
ffioneys  due  the  complainant  on  his  said  bond  and  mortgage. 

The  bill  prays  a  decree  of  foreclosure,  or  for  the  sale  of  the 
mortgaged  premises ;  and  also  prays  an  injunction  restraining 
^^  defendants  from  committing  any  further  waste  or  destruc- 
tion upon  the  mortgaged  premises,  by  digging,  excavating  and 
Wasting  stone  and  rock,  or  carrying,  removing  or  selling  the 
same  from  the  said  premises. 

Oa  the  reading  and  filing  of  this  bill  the  injunction  prayed 
was  allowed. 

The  defendant  Older  put  in  his  several  answer,  in  which  he 
says,  that  no  part  of  the  first  instalment  of  $100,  which  became 
<Jaeon  the  24th  of  February,  1847,  is  due,  and  avers  that  the 
whole  of  said  instalment  has  been  patd  by  him  and  received  by 
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the  complainant ;  and  be  further  says,  that  all  the  interest  dcu^^ 
on  the  said  instalment,  and  also  all  the  interest  due  on  the  resS.  — 
due  of  the  principal  money  secured  by  the  said  bond  and  mort^— ' 
gage,  until  the  20th  of  December,  1848,  was  paid  by  him  to  an^3 
accepted  by  the  complainant,  and  that  no  part  thereof  is  now^' 
(at  the  time  of  putting  in  his  answer)  duo  from  him  to  the  com  — • 
plainant ;  and  that  he,  this  defendant,  is  in  no  default  whatever 
in  the  payment  of  any  principal  or  interest  due  according  to  th^ 
condition  of  the  said  bond  and  mortgage,  the  said  complainaa'^ 
having,  on  the  20th  of  December,  1848,  accepted  the  interest 
due  on  the  whole  of  said  sum  to  that  date,  and  thereby  made  the 
yearly  payment  of  interest  to  begin  from  that  date. 

He  admits  that  the  only  use  and  value  of  the  premises  is  for 
quarrying  stone. 

He  denies  that  he  has  in  any  way  associated  with  him  in  the 
working  of  the  said  quarry  the  defendants  Joseph  Dubois  and 
John  Vervalen,  or  either  of  them ;  but  says  that  the  said  Joseph 
and  John  work  on  said  quarry  in  their  own  right/claiming  to 
be  owners  of  the  other  individed  half  thereof,  as  this  defendant 
is  informed  and  believes  by  virtue  of  a  deed  from  the  complain- 
ant, in  fee,  for  such  other  individed  half. 

That  this  dhfendant,  as  owner  of  one  undivided  half  of  sud 
quarry  in  fee,  made  partition  thereof  with  the  said  John  and  Jo- 
seph, on  or  about  May  28th,  1849,  by  virtue  of  which  the  north 
half  thereof  was  released  and  assigned  to  the  said  John  and  Jo- 
seph in  fee,  and  the  south  half  thereof  to  this  defendant,  but 
that  the  said  John  and  Joseph  derive  their  title  to  the  said  lot 
from  the  complainant,  and  not  from  this  defendant ;  and  that 
this  defendant  does  not  work  or  quarry  on  the  lot  so  assigned  to 
them,  nor  do  they  work  on  the  part  so  assigned  to  him. 

He  says  that  the  premises  were  conveyed  to  him  by  the  com- 
plainant, by  deed,  dated  February  22d,  1845,  for  the  considera- 
tion of  $250,  by  the  description  and  appellation  of  a  stone  quarry 
lot,  and  that  the  complainant's  mortgage  was  given  to  secure  the 
payment  of  the  said  consideration  money.  That  said  premises 
were  sold  to  this  defendant  to  be  used  as  a  quarry,  and  to  be 
worked  immediately  by  him,  the  same  being  the  only  use  that 
could  be  made  of  the  same ;  and  that  the  payment  of  the  said 
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ooDfiideration  money  was  on  purpose  and  adyisedly,  by  express 
a^^reement,  made  in  small  sums  and  at  distant  periods,  so  that 
this  defendant,  who  is  a  laborer  and  a  quarryman,  and  poor,  and 
^without  any  other  means  of  payment,  might  earn,  by  his  labor 
and  industry  in  working  said  quarry,  the  means  of  paying  said 
ioBtalments  as  they  should  become  due  ;  and  that  it  was  well  un- 
derstood and  expressly  agreed,  at  the  time  of  said  purchase  and 
-the  giving  of  said  mortgage,  that  defendant  should  forthwith  be- 
^n  and  continue  to  work  said  quarry ;  and  without  such  under- 
standing he  would  not  have  bought,  nor  the  complainant  have 
sold  to  him,  as  he  would  have  had  no  ability  to  pay. 

That,  since  the  said  purchase  and  the  giving  of  the  said  mort- 
gage, he  has  expended  a  large  sum  of  money  in  permanent  im- 
X>TOYements  on  said  property ;  that  he  has  erected  thereon  a  dock 
for  the  landing  of  vessels,  and  certain  fixtures  called  ways  for 
the  conveyance  of  the  heavy  stone  from  the  steep  banks^or  pali- 
sades to  the  vessels  at  the  docks ;  and  that  said  machinery  and 
docks  have  cost  and  are  worth  over  $200,  and  are  an  improve- 
ment of  the  value  of  the  premises  to  that  amount. 

He  admits  that  he  has  quarried  and  carried  away  stone ;  but 
says  that  what  he  has  taken  out  has  not  at  all  lessened  the  value 
of  the  quarry,  the  work  as  yet  done  having  made  said  quarry 
more  accessible  and  valuable. 

That  for  the  last  nine  months  he  has  not  worked  said  quarry 
to  any  extent,  having  taken  out  only  some  seven  boat  loads  dur- 
ing that  time. 

That  said  quarry  would  not  be  half  exhausted  in  fifteen  years, 
by  the  taking  away  stone  in  the  most  rapid  way  it  has  ever  been 
done  by  this  defendant,  or  by  all  the  means  at  present  at  his 
command  to  work  the  same. 

That  the  complainant,  or  any  one  for  him,  had  never  asked 
this  defendant  to  pay  the  money  secured  by  said  mortgage,  or  the 
interest  thereon,  or  any  part  thereof,  nor  requested  him  to  desist 
from  working  in  said  quarry.  And  that  the  security  of  the  com- 
pUinant  is  not  at  all  endangered  by  the  manner  in  which  this 
defendant  had  worked  said  quarry,  and  was  continuing  to  work 
&Qd  designed  to  work  it ;  but  that  this  defendant  has  greatly 
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added  to  the  value  of  said  property  by  bis  improvements  on  the 
same. 

Tbat,  since  tbo  filing  of  complainant's  bill,  this  defendant, 
though  ho  knew  that  no  principal  or  interest  was  due,  yet,  to 
avoid  costs  of  litigation,  procured  and  tendered  to  the  com- 
plainant the  principal  sum  of  $150,  and  all  interest  accrued 
thereon,  remaining  unpaid  on  said  bond  and  mortgage,  in  good 
bank  bills  of  banks  in  the  city  of  New  York,  to  which  bills  the 
complainant  did  not  object ;  and  that  the  complainant  refused  to 
receive  the  same  unless  this  defendant  also  paid  to  him  the  coste 
incurred  by  him  in  filing  his  said  bill  and  procuring  the  said  in- 
junction. 

The  other  two  defendants  put  in  their  joint  and  several  an- 
swer. 

They  say  they  have  not  in  any  way  been  associated  with 
said  Obadiah  Older  in  the  working  of  said  quarry ;  but  that 
the  complainant,  by  his  deed,  dated  August  27th,  1847,  con- 
veyed to  them  in  fee  an  equal  undivided  half  part  of  the  middle 
portion  of  said  quarry  tract,  of  four  acres,  for  $150  ;  the  othei 
undivided  half  of  said  tract  being  then  held  by  the  said  Obadiali 
Older,  by  virtue  of  a  prior  conveyance  from  the  complainant ; 
and  that  said  deed  to  these  defendants  contained  the  usual  cove- 
nants  of  warranty,  for  quiet  enjoyment,  further  assurance,  anc 
against  incumbrances ;  and  that  all  the  quarrying  done  by  thes< 
defendants  on  said  stone  quarry  tract  was  done  on  said  portioi 
BO  conveyed  to  them  by  the  complainant,  under  and  by  virtue  oi 
said  title  so  derived  from  the  complainant,  and  not  by  virtue  o 
any  agreement  with  or  association  with  said  Obadiah  Older 
That  these  defendants,  being  together  seized  of  one  undivide< 
moiety  of  said  lands  as  tenants  in  common  with  said  Obadial 
Older,  under  titles  derived  from  the  complainant,  did  by  releases 
on  the  28th  of  May,  1849,  assign  the  metes  and  bounds  of  eacl 
half  share,  the  north  half  being  assigned  to  these  defendants,  an< 
die  south  half  to  the  said  Obadiah  Older,  of  the  said  portion  o 
tiie  said  quarry  tract  so  conveyed  to  these  defendants. 

They  deny  that  they  or  either  of  them  have  quarried  any  ston 
firom  the  half  of  said  Obadiah  Older  in  said  premises.    And  den; 
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fliatthe  value  of  said  quarry  lot  has  been  impaired  by  any  quarry- 
ingor  taking  away  stone  by  them  or  said  Older ;  but  say  that  all 
the  quarrying  as  yet  done  on  either  part  has  only  made  the 
quarry  and  stone  more  accessible,  and  the  quarry  more  valuable, 
bendes  and  independent  of  permanent  improvements  and  fixtures^ 
to  the  rake  of  more  than  $200,  put  on  the  said  lot  by  the  said 
Obadiah  Older. 

On  these  answers  a  motion  was  made  to  dissolve  the  injunction. 

A,  0,  ZabrUkie  in  support  of  the  motion.     He  cited  Drury 
on  hj,  136, 163 ;  2  Green's  Ch.  467  ;  1  Hoisted? s  Ch.  Rep. 


fl.  If.  Paulison  contra.    He  cited  1  Jac.  Law  Did.  357. 

The  Chancellor.  Quarrying  is  the  only  use  that  can  be 
niade  of  the  ground  described  in  the  bill ;  and  the  complainant 
sold  to  the  defendant  the  undivided  half  of  it  as  a  quarry  lot. 
The  proper  use  of  it  as  such  cannot  be  considered  waste.  And 
the  answers  deny  all  those  charges  in  the  bill  from  which  it 
Blight  be  inferred  that  th«  defendant  was  improperly  impairing 
the  value  of  the  mortgaged  premises  and  endangering  the  com- 
plainant's security.    The  injunction  will  be  dissolved. 

Order  accordingly. 
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Isaac  B.  Parker  v.  David  Pratt  and  Wife,  and  others. 

At  ft  Sheriff's  sale  of  Und  on  execution,  the  crier,  before  the  hammer  wis  stnidc,  it* 
ceived  a  si^n  which  was  intended  as  a  bid,  and  which  the  crier  understood  as  a  Ud, 
and  woald  hare  receired  as  a  bid  at  any  previous  stag^e  of  the  bidding^  but  wUflh 
he  refused  to  take  as  a  bid  on  the  ground  that  the  half  hour,  expiring  at  a  qoartff 
past  three  o'clock,  to  which,  bj  the  instruction  of  the  Sheriff,  he  had  limitod  thi 
time  lor  bidding,  had  expired.    The  sale  was  set  aside. 

On  the  24th  September,  1849,  Coolidge  E.  Pratt  filed  his  pe- 
tition, stating,  that  Isaac  B.  Parker  filed  his  bill  in  Chancer} 
against  David  Pratt,  Job  G.  Olden  and  the  petitioner ;  and  that 
such  proceedings  were  had  therein,  that,  on  the  6th  July,  1849. 
a  decree  \Tas  obtained  by  which  the  sale  of  certain  mortgaged 
premises,  consisting  of,  &c.,  (described  in  the  petition,)  were  or- 
dered to  be  sold  to  raise  and  pay  to  the  said  Isaac  B.  Parkei 

$7,645  65,  with  interest  thereon  from  July 1849,  with  hit 

costs  ;  to  ])ay  and  satisfy  Job  G.  Olden  $363  71,  balance  of  hie 
judgment  obtained  by  him  against  said  David  Pratt  in  the  Com- 
mon  Pleas  of  Mercer  ;  and  to  pay  and  satisfy  the  petitionei 
$1,691  19,  the  amount  of  a  judgment  obtained  by  him  against 
the  said  David  Pratt  in  the  Common  Pleas  of  Mercer ;  on  whicli 
decree  a  Ji.fa,  issued  for  that  purpose,  directed  to  the  Sheriff  oj 
Mercer,  commanding  him  to  make  sale  of  said  premises  according 
to  law. 

That  the  said  Sheriff  duly  advertised  the  said  premises  for  sale 
on  Saturday,  the  22d  September,  1849,  at  the  house  of  J.  D.  V. 
Joline,  in  Princeton,  between  the  hours  of  12  and  5  in  the  after- 
noon. 

That  the  petitioner,  with  divers  other  persons,  attended  at  the 
said  time  and  place ;  and  the  said  premises  were  exposed  to  sale 
at  public  vendue  by  said  Sheriff.  That  several  bids  were  made 
by  the  petitioner  and  others,  till  the  bids  had  reached  $8,925. 
That  in  the  act  of  the  petitioner's  bidding  the  additional  sum  of 
$50,  the  Sheriff,  by  his  agent,  David  Hullfish,  struck  off  the 
property  to  James  Camahan,  who  had  bid  a  less  sum  than  the 
petitioner  so  offered  to  bid ;  and  this  at  the  hour  of  quarter  after 
8  o'clock. 
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That,  as  the  petitioner  has  been  informed  and  believes,  one  or 
more  persons  were  present  who  were  willing  and  prepared  to 
give,  for  said  premises,  more  than  the  sum  the  petitioner  thus 
offered  to  bid ;  and  that  they  would  so  have  bid  if  the  Sheriff  had 
.  not  hurried  the  striking  off,  and  had  not  taken  them  by  surprise ; 
and  that,  if  the  property  had  not  been  struck  off  at  the  time  and 
in  the  manner  aforesaid,  there  were  persons  ready  and  willing  to 
bid  an  amount  sufficient  to  have  liquidated  the  amount  of  the 
said  jadgment  of  the  petitioner. 

That  the  petitioner  and  the  other  persons  present  and  prepared 
to  bid  more  than  the  said  $8,975  remonstrated  with  said  HuU- 
^  and  the  said  Sheriff,  instantly  upon  the  said  striking  off,  and 
guested  him  to  put  up  the  property  again  and  to  receiye  the 
si^dbidof  the  petitioner,  which  the  said  HuUfish  and  the  said 
Sheriff  refused  to  do. 

That  the  petitioner  is  still  willing  to  bid  the  said  sum  of  (50 
orer  and  above  the  bid  of  the  said  J.  Camahan  ;  and  he  is  in- 
formed and  believes  that  one  Theodore  Draper  is  ready  and  wil- 
%  to  bid  a  sum  over  and  above  the  bid  of  the  petitioner.  And 
so  the  petitioner  says  that  he  is  injured  and  damnified  by  the  un- 
reasonable and  unlawful  haste  with  which  the  Sheriff,  by  his 
crier,  struck  said  property  off  to  said  Camahan. 

The  petitioner  prays  that  the  Sheriff  may  be  enjoined  from 
executing  a  deed  for  said  premises  to  said  Camahan,  or  to  any 
person  for  whom  said  Camahan  may  be  acting,  and,  if  the  deed 
be  already  executed,  from  delivering  the  same ;  and  that  said 
Carnahan  may  be  injoincd  from  receiving  said  deed  ;  and  that 
Ae  said  sale  may  be  set  aside,  and  a  new  sale  ordered. 

The  petitioner  also  prays  subpoena  against  Isaac  B.  Parker, 
David  Pratt,  Job  G.  Olden,  John  Hammell  (the  Sheriff,)  and 
James  Camahan. 

On  the  reading  of  this  petition,  an  order  was  made  that  the 
said  Isaac  B.  Parker,  (the  complainant  in  the  bill  of  foreclosure,) 
l^avid  Pratt,  Job  G.  Olden  and  James  Camahan  show  cause,  on 
tlie  third  Tuesday  of  October,  1849,  at  10  A.  M.,  at  the  SUte 
House  in  Trenton,  why  the  biddings  at  the  said  sale  should  not 
be  opened ;  and  that,  in  the  mean  time,  an  injunction  do  issue 
7 
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directed  to  the  Sheriff,  injoining  him  from  executing  a 
Baid  Camahan,  or  to  any  person  for  whom  he  may  be 
and,  if  said  deed  be  executed,  from  delivering  it,  until  tl 
shall  make  further  order.  And  that  a  copy  of  the  ord( 
copy  of  the  petition  be  served  upon  the  solicitor  of  the  c( 
ant'in  the  suit  on  which  the  property  was  struck  off,  anc 
said  James  Carnahan. 

Depositions  were  taken,  in  the  presence  of  James  S 
solicitor  of  the  petitioner,  and  William  Halsted,  of  coui 
James  Carnahan,  to  whom  the  property  was  struck  oi 
Sheriff's  sale,  in  support  of  and  in  opposition  to  the  mot 
made  to  open  the  biddings  or  set  aside  the  sale. 

The  depositions  being  read,  a  motion  was  made  to  s 
the  sale. 

J.  S.  Green  and  George  Wood  in  support  of  the  motio 
cited  1  Green's  Ch.  193,  6,  216 ;  Saxton's  Ch.  344  ;  1 
Siuarty  381 ;  3  Tenn.  Rep.  148  ;  3  Easty  337  ;  1  Dow. 
Meriv.  483 ;  1  Bin.  61  ;  1  John.   Ch.  502  ;  16  M 

288. 

W.  Halsted  contra.  He  cited  2  Green's  Ch.  463 ; 
Ch.  290,  2  ;  2  Paige^  99,  339. 

The  CHA.NCELLOR.  I  am  satisfied  from  the  testim( 
the  crier,  before  the  hammer  was  struck,  received  a  sig 
was  intended  as  a  bid,  and  which  the  crier  understood 
and  would  have  received  as  a  bid  at  any  previous 
the  bidding,  but  which  he  refused  to  receive  as  a  bid 
ground  that  the  half  hour,  expiring  at  quarter  past  3,  t 
by  the  instruction  of  the  Sheriff,  he  had  limited  the  tim( 
ding,  had  expired. 

This  was  a  mistake  in  the  crier.  He  was  not  at  liber 
fuse  a  bid  made  at  any  time  before  the  hammer  wa£ 
though  the  half  hour  had  expired.  And  if  the  Sheriff 
be  had  a  right  to  fix  a  point  of  time,  prior  to  5  o'clock,  i 
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tiie  hammer  should  fall  and  closo  the  sale  without  respect  to  the 
state  of  the  bidding  at  the  time,  he  mistook  the  law. 

As  well  might  the  SherifiF  say,  that  the  striking  of  the  hammer 
rf  a  clock  at  a  given  hour  should  close  the  biddings,  and  that  he 
whose  bid  should  happen  to  bo  made  the  instant  before  should 
he  the  purchaser,  though  a  higher  bid  should  be  made  the  next 
instant. 

A  sale  made  by  a  crier  under  such  instructions,  if  a  bid  made 
heforc  the  crier's  hand  or  hammer  was  struck  be  refused  merely 
because  the  last  second  of  the  half  hour  had  expired,  is  an  illegal 
ttle  .It  would  be  exceedingly  dangerous  to  allow  to  Sheriffs  the 
ri^t  or  power  which  the  Sheriff  in  this  case  seems  to  have  sup- 
pled he  had,  and  which  he,  through  his  crier,  exercised. 

The  bids,  towards  the  close  of  the  sale,  were  made  with  un- 
^al  rapidity.  From  the  statement  of  Mr.  Hagaman,  a  witness 
sirom  on  the  part  of  the  person  to  whom  the  property  was  struck 
^)  there  were  24  bids  in  leFS  than  30  seconds ;  his  statement 
gives  24  bids  in  20  seconds.  But  if  there  were  24  bids  in  a 
inmute,  or  even  in  five  minutes,  continuing,  as  in  this  case,  up  to 
the  very  last  moment  of  the  half  hour,  it  is  extraordinary  that 
the  crier,  or  the  Sheriff,  should  think  he  was  justifiable  in  re- 
fusing the  last  bid,  though  made  before  the  hammer  was  down, 
simply  because  the  last  moment  of  the  half  hour  had  expired. 

I  think  there  can  be  but  little  doubt,  judging  from  what  the 
property  was  bid  to,  and  from  the  testimony  before  me,  that  the 
property  will  bring,  at  aily  fair  Sheriff's  sale,  enough  to  satisfy 
the  incumbrances  which  are  prior  to  the  incumbrance  of  the  pe- 
titioner. His  claim  is  |1,691  19.  The  sum  at  which  the  prop- 
erty was  struck  off  would  have  satisfied  about  $700  of  his  claim, 
*fter  satisfying  the  prior  incumbrances.  The  purchaser,  or  per- 
son to  whom  the  propertv  was  struck  off,  is  the  only  person  op- 
posing the  motion  to  set  aside  the  sale ;  neither  the  complainant 
in  the  execution  nor  the  defendant  in  the  execution  opposes  it. 

Under  these  circumstances,  I  am  relieved  from  any  apprehen- 
sion as  to  the  consequences  of  setting  aside  this  sale.  It  is, 
peAaps,  as  favorable  a  case  as  could  well  occur,  in  which 
to  express  the  views  of  the  Court  as  to  the  right  which  the  Sheriff 
to  whom  the  execution  in  this  case  issued  supposed  he  possessed. 

Sale  set  aside. 
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Van  Horn  and  others  v.  Rev.  Goyne  Talmage  and  others. 

On  a  bill  filed  by  pew-holders  in  a  church,  an  injuoction  was  granted  restraining  the 
anthorities  of  the  church,  who  were  about  pulling  It  down  for  the  purpose  of  usiiigi 
the  materials  in  the  erection  of  a  new  church  on  a  different  site,  from  palling  i-tf 
down. 

On  answer,  the  injunction  was  dissolved,  on  the  ground  that,  if  the  complainanta  bifl 
rights  which  would  be  violated,  there  was  a  remedy  at  law,  and  that  the  nature  tsfl 
extent  of  the  injury  were  not  such  as  called  for  the  interposition  of  this  Court  bip 
iojanction. 

The  bill,  filed  June  19, 1849,  states  that  the  complainants  are 
pew-holders  and  members  of  the  congregation  of  the  Dutch  Re- 
formed Church  of  Rockaway,  in  the  county  of  Hunterdon. 

The  bill  states  the  proceedings,  under  the  act  of  June  IS^ 
1799,  by  which  the  elders  and  deacons  of,  &c.,  were  incorporated^ 
by  the  name  of  "  The  Trustees  of  the  Dutch  Reformed  Churda 
of  Rockaway,  in  the  county  of  Hunterdon." 

That  on  the  25th  of  June,  1807,  an  indenture  was  made  be- 
tween Abraham  Van  Horn,  of,  &c.,  of  the  one  part,  and  Abrahaoa 
Vandorcn,  Cornelius  Wyckoff  and  William  Van  Horn,  elders  nd 
deacons,  &c.,  of  the  second  part,  by  which  Abraham  VanHorn^ 
in  consideration  of  fifty  cents,  granted,  bargained,  sold,  aliened 
and  confirmed  to  the  said  A.  V.,  and  C.  W.  and  Wm.  V.,  elderfl 
and  deacons,  &c.,  and  their  8ucccss<irs,  the  lot  of  land  in  the 
6aid  indenture  described,  for  the  purpose  of  building  a  churchy 
provided  the  lot  be  occupied  for  the  purpose  aforesaid,  containing 
one-quarter  of  an  acre ;  and  all  the  estate,  right,  title,  &c. ;  tc 
have  and  to  hold  unto  the  said  A.  V.,  C.  W.  and  W.  V.,  elders 
and  deacons,  &c.,  and  their  successors,  for  the  use  of  a  churchy 
to  the  only  proper  use,  &c.,  of  them  the  said,  &c.,  and  theii 
successors  forever,  for  the  use  of  a  church. 

That,  as  the  complainants  have  been  informed  and  believe,  the 
Raid  Rockaway  congregation,  on  the  execution  and  delivery  ol 
the  said  deed,  proceeded  to  open  their  subscriptions,  and  to  erecl 
on  the  said  lot  a  building  for  a  church  or  place  of  worship,  and 
did  build  thereon  such  a  building  for  said  purpose ;  which  wai 


lSi9]  VAN  HOBN  V.  TALMAGE.  109 

completed  during  the  year  1819  ;  and  that,  on  the  27th  of  April, 
i819,  a  meeting  of  said  congregation  -was  held  in  said  church, 
and  articles  to  regulate  the  disposal  and  possession  of  the  pews 
in  said  house  entered  into,  agreed  upon  and  adopted  by  them,  as 
follows,  (setting  them  forth.)    The  following  arc  some  of  the  ar- 
ticles, adopted  at  a  meeting  of  the  heads  of  families : 

Abt.  1.  Resolvedy  That  the  congregation  dispose  of  the  pews 
in  its  house  of  public  worship  by  public  sale ;  that  no  pew  be 
sold  under  its  affixed  valuation. 

2.  That  no  person  be  allowed  to  purchase  with  his  subscription 
Qioney  more  than  one  pew ;  and  that  all  moneys  subscribed  and 
P^^id  towards  erecting  and  completing  this  house  of  God  go  to- 
^■^ards  the  payment  of  the  pew  purchased  by  the  subscriber. 

3.  That  every  person  holding  a  pew  shall  pay  to  consistory 
sxich  salary,  &c.,  as  he  may  feel  able  to  subscribe  ;  and  if  he 
^Ifcall  neglect  to  pay  for  two  years  successively,  the  consistory 
'^ay  sell  his  pew  and  take  the  arrears  of  salary  out  of  the  pro- 
^^^ds,  and  return  the  surplus  to  the  rightful  owner  of  the  pew ; 
'^Hiee  months  notice  of  sale  to  be  given  to  the  owner. 

4.  That  the  pews  shall  be  real  and  hereditary  property,  so  that 
^luldren  and  heirs  may  hold  them  as  church  property,  by  regular 
tmmsfers  so  long  as  the  property  exists. 

5.  That  if  the  hereditary  right  to  any  pew  shall  become  ex- 
tinct, and  said  pew  should  not  be  transferred  by  its  rightful 
O'wner,  such  pew  shall  revert  to  the  consistory,  who  shall  take 
charge  of  the  same  and  dispose  thereof  as  they  may  deem  most 
beneficial  to  the  interests  of  the  congro<xation. 

8.  That  whenever  repairs  to  the  church  become  necessary,  and 

no  other  means  are  at  hand,  the  consistory  shall  have  the  power 

tad  right  to  assess  the  expenses  on  the  pews,  and  the  owners 

sWlbc  held  bound  to  pay  the  sums  assessed ;  and,  on  refusal  to 

p^y,  such  assessment  may  be  recovered  in  the  same  way  as  ar- 

^Ts  of  salary. 

9.  The  owncrsliip  of  pews  shall  be  determined  by  a  certificate 
from  the  consistory  and  by  their  being  registered  in  the  church 
rwords.  The  consistory,  whenever  payment  shall  have  been 
nwtde  to  them  for  a  pew  purchased,  shall  give  a  certificate,  and 
siall  cause  such  pew  to  be  registered  to  the  purchaser  in  a  suita- 
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ble  record  to  bo  provided  for  that  purpose ;  which  certificate  and 
registry  shall  invest  the  purchaser  \?ith  the  right  of  possession, 
the  same  as  if  he  had  received  a  deed. 

11.  Any  of  the  foregoing  articles  or  resolutions  may,  with  the 
consent  of  two-thirds  of  the  congregation,  bo  amended  or  re- 
pealed, or  have  others  substituted  or  added  to  them. 

That  the  complainants  purchased  pews  in  said  church,  under 
and  by  virtue  of  said  articles,  as  follows,  (stating  the  pews  ;)  and 
that  the  same  were  registered  in  the  church  records,  the  said  re- 
cord commencing  with  the  following  words :  "  The  following  per- 
sons have  purchased  the  pews  affixed  to  their  respective  names,  as 
hereditary  property  in  the  Reformed  Dutch  Church  of  the  Con- 
gregation of  Rockaway  ;  which  pews  and  the  owners  thereof  are 
to  be  subject  to  the  resolutions  and  articles  adopted  by  the  con- 
gregation, April  27, 1819." 

That  the  complainants  received  from  the  consistory  of  said 
church  certificates  of  the  ownership  of  their  pews.  The  form  of 
the  certificate  is  as  follows : 

''  This  will  certify  that  Cornelius  W.  Van  Horn  has  purchased 
Pew  No.  17  on  the  first  floor  of  the  Reformed  Dutch  Church  at 
Rockaway,  for  $80,  and,  agreeably  to  an  article  in  the  regola* 
tions  of  said  church,  is  entitled  to  the  same  as  hereditary  prop- 
erty in  the  same  manner  as  if  he  had  received  a  deed  therefor." 

That,  by  virtue  of  such  purchase,  the  complainants  entered 
upon  and  took  possession  of  their  respective  pews,  and  have  ever 
since  possessed  and  occupied  the  same. 

That  the  complainants  are  informed  and  believe,  that  a  meet- 
ing of  the  said  congregation  was  held,  a  copy  of  tlie  minutes 
whereof  is  as  follows  •  "Agreeablj'  to  public  notice  given  from 
the  pulpit,  a  meeting  of  the  congregation  was  held,  in  their  house 
of  worship,  on  Saturday  the  28th  of  October,  1848.  The  Com- 
mittee which  had  been  appointed  to  procure  subscriptions  for  the 
repairs  of  the  church  were  called  upon  for  their  report ;  from 
which  it  appears  that  $253  had  been  subscribed  for  that  object. 
It  also  appears,  from  statements  made  by  members  of  that  Com- 
mittee, that  the  repairing  of  the  church  is  a  measure  so  unpopu- 
lar, and  so  much  opposed  by  the  people  of  the  congregation,  that 
they  were  constrained  to  desist  from  their  labors.    The  report  of 
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the  bnilding  committee  being  called  for,  it  was  read  and  accepted, 
and  tke  said  committee  discharged  from  any  further  action. 
Motion  made  and  seconded,  that  the  church  be  left  as  it  is.  Mo- 
tion lost.  A  motion  was  then  made  and  seconded  that  the  con- 
gregation build  a  new  church  on  the  hill.  For  the  motion,  36  ; 
against  it,  14  ;  carried.  It  was  then  moved  and  seconded,  that 
the  following  bo  added  to  the  articles  regulating  the  disposal  of 
the  pews  and  church  property,  viz  :  *•  Resolved^  That  a  majority 
of  two-thirds  of  the  congregation  have  power  to  re-build  or  re- 
pair their  house  of  worship,  either  upon  its  present  or  any  other 
site.'  Motion  carried  without  opposition.  On  motion,  a  build- 
ing committee  of  five  (naming  them,)  was  appointed,  to  which 
was  added  the  consistory  of  the  church  as  a  counseling  commit- 
tee. On  motion,  the  building  committee,  with  the  consistory, 
were  authorised,  in  their  discretion,  to  obtain  the  sense  of  the 
congr^tion  relative  to  the  proposed  object."  The  said  minutes 
remaining  to  this  time  unsigned  by  any  of  the  oflScers  or  any  offi- 
cer of  the  church  or  said  meeting. 

That  the  said  meeting  was  the  last  meeting  ever  held  by  said 
congregation  for  the  transaction  of  business,  or  any  meeting 
whatever,  except  on  the  Sabbath  for  their  usual  worship. 

That  the  complainants  are  informed  and  believe  that,  on  the 
14th  of  the  present  month  of  May,  1849,  a  certain  contract  was 
'^  and  entered  into  by  and  between  the  said  building  commit- 
tee (naming  them,)  and  five  of  the  consistory  of  said  church, 
(naming  them,)  of  the  one  part,  and  Ebenczer  B.  Goltra,  of  the 
other  part,  (to  which  contract  four  of  the  consistory  of  the  church 
^ould  not  consent,  nor  would  they  sign  the  same,)  that  said 
Goltra  should  proceed  at  once  to  erect  a  church  for  said  congre- 
Ption,  on  the  hill,  of  the  dimensions  in  said  contract  specified ; 
in  consideration  of  which,  the  said  parties  of  the  first  part,  in 
*<ldition  to  the  sum  in  said  contract  specified  to  be  paid  by  them 
to  said  Goltra,  have  conveyed  to  said  Goltra,  by  said  contract, 
the  frame  and  wood  work  of  the  said  church  of  the  Rockaway 
congregation ;  and  have  authorised  and  empowered  the  said  Gol- 
^f*  to  tear  down,  remove  and  destroy  said  building  and  convert 
Sesame  to  his  own  use ;  and  said  building  committee  have  agreed 
•9d  determined  to  take  away  and  remove  the  stone-work  or 


112  VAN  HORN  V.  TALMAGE  [dEO 

foundation  of  said  church,  and  the  stone  wall  enclosing  the  north 
side  of  the  lot  on  which  it  stands,  and  tear  down  and  remove  all 
said  stone-work  immediately,  and  use  the  same  in  erecting  the 
new  church  on  the  hill ;  and  have  given  orders  to  their  workmen 
to  proceed  to  tear  down  said  stone  wall,  stone-work  and  founda-. 
tion  of  said  church,  and  remove  the  satne.  And  the  said  Goltra 
has  also  entered  into  the  said  arrangement  to  take  down,  remove 
and  destroy  the  said  church. 

The  bill  prays  an  injunction  restraining  the  defendants  from 
destroying,  tearing  do'wn,  removing,  or  committing  any  wast« 
whatever  on  the  building  or  church  belonging  to  said  congrega* 
tion,  or  the  wall  enclosing  the  lot  on  which  it  stands. 

An  injunction  was  granted  as  prayed. 

An  answer  was  put  in  by  the  consistory  and  the  building  com- 
mittee. 

They  admit  that,  on  the  14th  May,  1849,  a  contract  was  made 
by  and  between  "  The  Trustees  of  the  Dutch  Reformed  Church 
at  Rockaway,  in  the  county  of  Hunterdon,''  of  the  one  part,  and 
Ebenezer  B.  Goltra,  of  the  other  part,  for  the  purposes  and  to 
the  end  in  the  bill  set  forth ;  and  admit  that  the  said  contract  is 
signed  by  the  Rev.  Goyne  Talmagc,  as  President  of  the  Corpor- 
ation ;  and  by  John  Swackhamer  and  Adrian  H.  Pickel,  as  el- 
ders of  the  said  church ;  and  by  Isaac  Mesler  and  Thomas  Jobs, 
as  deacons  of  the  said  church  ;  but  deny  that  the  said  contract 
is  executed  or  signed  by  any  of  the  said  building  committee ;  and 
deny  that  any  of  the  members  of  said  building  committee  or  the 
said  committee  as  a  body  are  named  in  the  said  contract  as  par- 
ties thereto. 

They  say  that  the  church  edifice  was  erected  many  years  ago, 
and  when  the  population  was  much  less  than  it  now  is  at  that 
place  and  neighborhood,  and  when  the  demand  and  necessity  for 
church  accommodation  was  not  so  great  as  now.  That  the  said 
edifice  has  but  44  pews  on  the  floor  which  can  bo  at  the  disposal 
of  the  congregation,  and  but  48  in  all  on  the  floor  of  the  church. 
That  there  are  but  26  pews  in  the  gallery,  which  are  not  desira- 
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Ue  for  families,  and  are  only  occupied  by  transient  persons  and 
ai  few  of  the  young  people  of  the  congregation. 

That  it  appears  by  the  minutes  of  the  particular  synod  of  the 
Reformed  Dutch  Church,  an  ecclesiastical  body  to  which  the 
Dutch  Reformed  Church  at  Rockaway  is  amenable,  and  to  which 
it  makes  report,  that  in  May,  1849,  there  were  in  the  congrega- 
tion of  said  church  at  Rockaway  102  families  ;  and  these  defend- 
ants aver  that  said  report  is  correct ;  and  that  said  edifice  is  en- 
tirely too  small  for  the  purposes  of  said  church,  and  in  other  re- 
cpects  not  such  as  the  interests  of  the  congregation  and  the  wel- 
Jtte  of  the  people  demand ;  and  that  the  congregation  is  not  suf- 
Mently  large  or  opulent  to  authorize  a  division  of  the  congrega- 
gation  and  the -maintenance  of  two  distinct  establishments  or  or- 
ganizations. 

They  say  that  "  The  Trustees  &c.''  is  the  corporate  name  of 
the  religious  society  worshipping  in  said  old  edifice ;  that  said 
corporate  body  are  connected  with  and  amenable  to  the  "  Re- 
formed Dutch  Church  of  North  America."  That  the  said  "  The 
Trustees  &c.  of  Rockaway"  have  complied  with  all  the  provis- 
icms  and  requirements  of  the  act  entitled  ^^An  act  to  incorporate 
trustees  of  religious  societies,"  passed  June  12, 1799,  and  are 
folly  invested  with  all  the  corporate  rights  conferred  by  said  act 
and  all  supplements  thereto,  and  all  incidental  rights  growing 
thereout ;  and  that  the  defendants  Goyno  Talmage,  John  Swack- 
hamer,  A.  H.  Pickel,  Isaac  Meslcr,  Thomas  Jobs,  John  Ryer, 
P.  E.  Voorhees,  P.  C.  WyckhoflF  and  John  Klino  compose  the 
consistory  of  said  church  at  Rockaway ;  which  consists,  accord- 
mg  to  the  constitution  of  the  Reformed  Dutch  Church  of  North 
America,  of  the  minister,  elders  and  deacons ;  and  that  they,  as 
minister,  elders  and  deacons  of  said  church,  are,  according  to  the 
12th  section  of  the  act  last  aforesaid,  the  trustees  or  corporators 
of  the  said  corporation  known  in  law  as  "  The  trustees  of  the 
Dutch  Reformed  Church  of  Rockaway,  in  the  county  of  Hunter- 
don ;"  and  that  all  the  acts,  deeds  and  undertakings  laid  to  their 
charge  in  the  bill  have  been  done  and  undertaken,  not  in  their 
individual  capacity,  but  by  their  acting  as  trustees  or  corporators 
of  the  said  corporation. 

They  say  that  the  ecclesiastical  assemblies  of  the  Reformed 
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Dutch  Cliurcli  of  North  America,  to  which  the  said  church  at 
Rockaway  iJblongs,  are,  a  consistory,  which,  by  sec.  1  of  Art.  2 
of  said  Constitution,  consists  of  the  minister,  elders  and  deacons 
of  the  church  ;  and  which  consistory  has,  as  appears,  as  well  by 
said  Constitution  as  by  sec.  12  of  the  Act  of  the  Legislature 
passed  June  12, 1799,  the  entire  and  exclusive  management  of 
the  temporalities  of  the  church  ;  and  that  a  majority  of  the  con- 
sistory is  a  quorum  and  competent  body  for  the  transaction  of 
all  business ;  and  the  4th  sec.  of  the  2d  Art.  of  the  Constitution 
so  declares.  That  among  the  items  of  business  enumerated  and 
specified  in  said  Constitution  as  belongmg  to  the  consistory  are 
the  calling  of  ministers,  the  building  of  churches,  and  whatever 
relates  to  the  temporalities  of  the  church. 

That  the  other  ecclesiastical  assemblies  of  said  denomination 
next  in  importance  are  the  '"  Classis,"  the  Particular  Synod  and 
the  General  Synod.     The  answer  Etates  the  powers  of  each. 

And  the  defendants  aver,  that  neither  the  Classis,  Particular 
Synod,  General  Synod  or  congregation  have  any  control  over  the 
the  temporal  arfiairs  of  the  several  churches  ;  but  that  those  ore 
committed  to  the  exclusive  control  and  management  of  the  con- 
sistory, both  by  the  constitution  of  said  church  and  the  said  Act 
of  the  Legislature  of  Juno  12,  1799. 

That  it  is  not  unusual  for  the  consistories  to  consult  and  con- 
fer with  the  congregation,  by  which  they  are  elected  every  two 
years,  and  with  the  Classis  to  which  they  belong ;  and  that  they 
are,  not  unfrequently,  regulated  in  their  action  by  their  opinions ; 
but  deny  that  the  action  of  the  congregation,  or  any  other  body, 
is  anything  more  than  advisory. 

Tlicy  say  that  the  consistory  of  said  church  at  Rockaway,  at  a 
meeting  duly  held  in  tlie  church,  on  the  9th  November,  1848, 
unanimously  passed  the  following  resolutions : 

"  1st.  Resolved,  by  the  consistory,  that  a  lot  of*  land  be  pur- 
chased suitable  for  a  church  lot,  at,  &c. 

"  2d.  Resolved,  that  this  house  of  worship  be  re-built  and 
placed  upon  the  said  lot  of  land. 

"'  3d.  That  the  persons  chosen  by  the  congregation  to  be  a 
building  committee  (naming  them,)  are  approved  of  and  appointed 
by  this  consistory  as  such. 
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"4tL  That  the  building  committee  be  authorised  to  procure 
^terials  and  contract  for  the  building  and  completing  of  said 


**  5th.  That  C.  T.  Sharp  and  G.  Hall  be  a  committee  to  ap- 
praise and  estimate  the  value  of  this  church." 

That  the  aforesaid  consistory,  at  a  meeting  duly  held  by  them 
fiince  the  filing  of  the  bill  in  this  cause,  passed  the  following 
preamble  and  resolutions,  (setting  them  fortli.)     The  preamble 
recites  the  filing  of  the  bill  in  this  cause.     That  the  consistory 
'^Heve  they  have  acted  in  the  premises  according  to  the  ^Yishes 
^f  a  large  majority  of  the  congregation,  as  will  appear  by  the 
Minutes  and  proceedings  of  the  congregation  held  in  the  church 
^^1  the  28th  of  October  last ;  and  that  it  is  evident  by  an  instru- 
^^^ut  in  writing  dated  Oct.  23,  1818,  that  a  large  majority,  viz. 
^  majority  of  more  than  two-thirds  of  the  original  and  legal  pew 
aolders  in  the  present  church  or  house  of  worship  are  in  favor  of 
re-building  and  moving  the  said  house  from  the  site  where  it  now 
stands,  and  placing  it  upon  a  lot,  &c.     And  that  consistory  be- 
lieves they  have  acted  in  conformity  with  the  laws  of  this  State 
^d  of  the  articles  and  constitution  for  the  government  of  this 
cWrch,  and  have  been  sustained  and  approved  of  by  the  Classis 
of  "New  Brunswick,  through  a  committee  by  them  appointed,  in 
all  the  proceedings  had  by  this  consistory  in  this  matter,  There- 
fore resolved,  that  Rev.  G.  T.  and  J.  S.  be  a  committee  to  pro- 
tect and  defend  the  rights  and  interests  of  this  congregation 
agamst  said  complainant. 

The  defendants  say,  that  tlie  contract  with  Goltra  for  the 
section  of  a  new  church  and  the  abandonment  of  the  old,  as  re- 
wed  to  in  the  bill,  was  duly  executed  by  a  majority  of  the  con- 
sistory ;  and  that  John  Ryer,  one  of  the  members  of  the  consis- 
^7?  has,  since  the  expiration  of  said  contract,  signed  a  certifi- 
^^%  hereinafter  set  forth,  signifying  his  approval  of  said 
contract. 

That  the  new  church,  so  as  aforesaid  ordered  to  be  built,  has 
heen  partially  erected,  the  foundation  bcmg  partly  up  ;  and  that 
they  are  impeded  and  embarrassed  in  further  carrying  on  the 
^ork  by  being  prevented  from  using  the  materials  of  the  old 
church  in  the  erection  of  the  new. 
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They  say  that  four  years  ago  it  became  apparent  to  the  con- 
gregation that  extensive  repairs  to  and  enlargement  of  the  old 
church  must  be  made  or  that  a  new  church  would  be  necessary. 
That,  as  early  as  January,  1844,  a  committee  of  the  consistory 
was  appointed  to  ascertain  the  expediency  and  expense  of  alter- 
ing the  church.  That  the  subject  was  then  talked  of,  and  con- 
tinued to  be  for  two  years  or  more ;  but  no  decided  action  was 
taken.  On  the  Tth  January,  1847,  the  subject  of  the  alteration 
and  repair  of  the  church  was  again  brought  forward ;  when,  in 
consideration  of  the  importance  of  the  subject  and  the  absence 
of  some  of  the  members  of  the  consistory,  it  was  determined 
to  call  a  meeting  of  the  consistory,  and  of  a  committee  of 
the  congregation  which  had  been  previously  appointed,  to  confer 
and  advise  with  the  consistory  in  relation  to  the  finances  of  the 
church.  This  committee  was  no  more  than  a  merely  voluntary 
committee,  without  power,  and  not  recognized  in  any  manner  by 
the  constitution  or  regulations  of  the  denomination  with  which 
said  church  was  connected ;  and  it  has  now  ceased  to  exist.  This 
meeting  of  the  consistory  and  said  committee  was  called  for 

January  16, 1847. 

On  that  day  a  meeting  was  accordingly  held,  and  it  was  deter- 
mined to  re-modcl  the  church,  when  the  subject  was  again 
dropped  and  suffered  to  die  away. 

On  the  2d  September,  1848,  a  meeting  of  the  congregation 
was  called  by  the  consistory,  to  consult  on  the  propriety  of  sur- 
rendering to  the  Board  of  Domestic  Missions  of  the  Reformed 
Dutch  Church  the  sum  theretofore  annually  received  by  the  said 
church  at  Rockaway.  At  this  meeting  of  the  congregation  it 
was  resolved,  that  a  meeting  of  the  congregation  be  called,  two 
weeks  from  that  day,  to  consider  the  re-modeling  of  the  church. 

On  the  16th  September,  1848,  the  meeting  was  accordingly 
held,  in  the  church,  and  a  resolution  was  passed  to  build  a  new 
church,  on  the  hill,  in  the  same  place  where  Goltra  has  now  con- 
tracted to  build  said  church.  At  this  meeting  a  committee  w^as 
appointed  to  raise  money  for  the  purpose  of  building  the  same. 
This  committee  did  not  raise  moans  enough  to  render  it  safe  for 
the  consistory  to  proceed,  and  they  did  not  act. 

On  the  9th  October,  1848,  another  meeting  of  the  congrega- 
JOD  W&8  held^  when  it  was  resolved  that  the  church  edifice  was 
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insufficient  and  incommodious,  and  that,  as  a  congregation,  they 
should  proceed  at  once,  either  to  make  alterations  in  the  old 
church  or  to  build  a  new  one.     This  resolution  was  passed  almost 
unanimously ;  and  a  majority  then  present  being  in  favor  of  an 
alteration  of  the  old  church,  a  committee  was  appointed  to  solicit 
subscriptions  for  that  purpose  ;  but  so  unpopular  had  the  meas- 
ure become  with  the  congregation  thnt  the  committee  were  una- 
ble to  procure  funds ;  and  on  the  28th  October,  1848,  the  pro- 
ceedings were  had  by  the  congregation  as  are  set  out  in  the  bill. 
They  say  that  more  than  two-thirds  of  the  heads  of  families 
have  signed  a  certificate  signifying  their  approval  of  the  aban- 
donment of  the  old  church  and  the  erection  of  a  new  one  on  the 
Bite  selected ;  which  certificate  is  as  follows :    "  We,  the  under- 
signed, do  hereby  certify  that  wo  are  members  of  the  congrega- 
tion that  worship  in  the  old  church  at  Rockaway,  and  are  in  favor 
of  the  abandonment  and  disposal  of  said  old  church  and  the 
erection  of  a  new  church,  at  the  site  selected,  and  where  the 
corner-stone  has  recently  been  laid. ' '    And  that  said  certificate  is 
signed  by  many  others  who  are  members  of  the  congregation  and 
we  not  heads  of  families,  but  who  pay  their  portion  of  the  salary. 
That  this  certificate  is  signed  by  all  the  persons  who  were  mem- 
oirs of  the  consistory  on  the  9th  November,  1848,  when  the  res- 
olution to  build  was  passed,  except  Peter  C.  Wyckoff,  and  by  five 
of  the  present  consistory,  exclusive  of  the  minister. 

The  defendants  say  there  is  also  a  subscription  list  for  the 
purpose  of  raising  money  to  erect  the  church,  signed  by  98 
^*nies,  almost  all  of  whom  arc  members  of  the  congregation,  and 
iave  subscribed,  in  the  aggregate,  $1,570. 

That  more  than  two-thirds  of  the  legal  pew-holders  under  and 
according  to  the  articles  in  the  bill  set  forth,  adopted  for  the  reg- 
^ation  of  pews,  have  relinquished  their  interest  in  the  pews  of 
said  church,  by  the  following  release  :  "  To  the  minister  and 
consistory,  &c.,  and  to  all  whom  it  may  concern :  Whereas  an 
^ort  is  about  beiug  mode  to  re-build  and  to  move  the  said  house 
^f  Worship  from  the  site  where  it  now  stands,  and  to  place  it 
''pon,  &c.,  therefore,  to  aid  in  the  accomplishment  of  this  object, 
^«  do  relinquish  and  surrender  up  all  the  right  and  title  to  any 
I*v  which  we  or  any  of  us  hold  in  the  said  church.  Witness 
*c.,thig  23d  of  October,  1848.'' 
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The  defendants  say  that,  excepting  Goltra,  they  have  done 
nothing  in  their  individual  capacity  ;  but  have  acted  only  by  au- 
thority of  the  church.  That  the  Classis  have  a  superintending 
and  advisory  power  over  the  affairs  of  the  church,  which  power 
was  exercised  with  reference  to  the  matter  of  building  the  new 
church  at  Rockaway,  as  appears  by  the  following  report,  made 
by  a  committee  appointed  by  the  Classis  of  New  Brunswick,  as 
follows,  (setting  it  forth.) 

The  report  states  that  said  committee  unanimously  agree — Ist. 
That  there  is  a  great  vrant  of  room  in  the  present  house.  2d. 
That  it  w^ould  be  unwise  to  try  to  repair  or  re-model  the  existing 
house ;  because  it  would  only  postpone  the  question  of  a  new 
church,  which  must  come  up  again  within  five  years  at  farthest. 
3d.  That  therefore  a  new  house  is  desirable.  4th.  The  only  re- 
maining point  is  the  location  of  the  new  edifice.  If  this  question 
was  now  entirely  new,  the  committee  might  hesitate  in  expressing 
an  opinion ;  but  since,  at  a  meeting  of  the  congregation,  held 
after  due  notice,  there  was  a  vote  of  more  than  two-thirds  (36  to 
14)  in  favor  of  the  site  on  the  hill ;  since  this  has  been  actually 
bought  by  the  consistory,  and  nearly  01,800  has  been  subscribed 
towards  erecting  a  building  there ;  and  since  it  would  make  the 
church  nearly  equi-distant  between  the  two  \dllages  of  Mechan- 
icsville  and  White  House,  we  cannot  but  think  it  entitled  to  the 
preference.  They  accordingly  advise  the  church  and  congrega- 
tion to  act  in  accordance  with  these  views.  That  the  church  can 
prosper,  things  remaining  as  they  are,  is  manifestly  out  of  the 
question.  They  therefore  urge  the  consistory  to  go  steadily  for- 
ward, and  press  the  new  enterprise  to  completion  at  the  earliest 
possible  period.  This  report  was  dated  April  26,  1849,  and 
signed  by  the  committee  of  the  Classis. 

And  "The  Trustees,  &c.,"  who  in  the  bill  are  styled  "The 
consistory  of  &c.,"  further  show,  that  the  proceedings  set  out  in 
this  answer  as  their  acts  were  done  in  a  lawful  manner,  and  were 
such  as  they  insist  they  had  a  right  to  do ;  and  that  they  have 
been  and  are  still  greatly  annoyed  and  wronged  by  the  proceed- 
ings of  the  complainants,  who,  in  instituting  said  suit,  are  en- 
deavoring to  obstruct  them  in  the  lawful  discharge  of  their  duty, 
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and  are  opposing  the  will  of  the  ecclesiastical  assemblies  of  the 
Reformed  Dutch  Church  and  the  will  of  a  large  majority  of  the 
congregation. 

On  this  answer,  a  motion  was  made  to  dissolve  the  injunction. 

F.  T.  Frelinghuysen  and  W.  Halsled  in  support  of  the  motion. 
They  cited  18  Vern.  Rep.  273 ;  9  Cranch,  43  ;  17  Mass.  Rep. 
435  ;  1  Pick.  Rep.  102  ;  1  Tenn.  Rep.  430 ;  2  Saund.  Rep.  175, 
note  ;  7  Eng.  C.  L.  Rep.  129  ;  5  Barn.  §•  Jlld.  386  ;  12  Coke's 
Hep.  105 ;  2  Bl.  Com.  429 ;  1  PhU.  Ec.  Law,  316  ;  3  Paige, 
213. 

J.  ^.  Hartvcell  and  P.  D.  Vroom,  contra. 

The  Chancellor.  I  think  the  injunction  should  not  be  con- 
tinued. If  the  complainants  have  rights  which  will  be  violated 
by  any  proposed  action  of  the  defendants,  or  either  of  them,  they 
we  rights  for  the  violation  of  which  a  remedy  at  law  may  be  had. 
The  nature  or  extent  of  the  injury  sought  to  be  prevented  by  in- 
junction are  not  such  as  should  induce  this  Court  to  interpose  by 
injanction. 

Without  expressing  any  opinion,  therefore,  as  to  the  strict  le- 
gal rights  of  the  parties,  I  think  the  case,  as  developed  by  the 
ViU  and  answer,  is  such  as  should,  in  the  discretion  which  the 
Court  of  Chancery  exercises  in  reference  to  injunctions,  deter- 
mine the  Court  to  leave  the  parties  to  their  legal  remedies,  if 
they  have  any. 
Injunction  dissolved. 
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Thomas  V.  Johnson  and  John  Y.  Baldwin  v.  Seth  Wooi 
RUFF,  Jane  his  Wife,  John  W.  Stout,  and  Archibal 
Woodruff. 

A^  by  his  will,  gave  a  certain  house  and  lot  in  Newark,  to  trustees,  for  the  use  of  ] 
for  his  life,  and  then  for  the  use  of  B.'s  wife,  if  she  surviTe  him,  and  directed  tl 
trustees  to  convey  the  same  after  the  death  of  B.  and  his  wife,  to  their  children ;  ax 
also  gave  to  B.  a  money  legacy  of  $2000.  With  a  part  of  this  $2000  B.  built  anothi 
house  on  the  said  lot  of  land,  and  was  in  the  receipt  of  the  rents  thereof  C.  o' 
tained  a  judgment  at  law,  and  issued  execuKon,  but  failed  to  obtain  payment  £ 
want  of  property  subject  to  execution  at  law.  On  bill  filed  by  C,  the  Court  appoin 
ed  a  receiver  to  receive  the  rents  of  the  house  so  erected  by  B.,  to  be  applied  to  t) 
payment  of  G.'s  judgment,  until  the  same  should  be  satisfied,  and  enjoined  the  tro 
tees  from  receiving  said  rents. 

Thomas  V  .Johnson  and  John  Y.  Baldwin  exhibited  the: 
bill,  stating  that  on  the  SOth  of  July,  1842,  one  Obadiah  Wood 
raff  died,  seized  of  the  lot  of  land  and  premises  in  the  bill  mei 
tioned,  leaving  a  will  and  eodicil  thereto,  by  which,  among  othc 
things,  he  devised  as  follows : 

^^  I,  Obadiah  Woodruff,  of,  &c.,  do  make  and  publish  this  ood 
icil,  &c..  Whereas,  under  the  fourth  head  of  my  said  will,  I  dc 
vised  and  bequeathed,  or  intended  to  devise  and  bequeath,  a! 
the  rest  and  residue  of  my  estate,  real  and  personal,  therei 
mentioned,  in  seven  equal  shares,  to  my  children  therein  namec 
their  heirs,  and  assigns ;  I  do  hereby  modify  that  devise  and  be 
quest,  by  making  out  of  said  estate  additional  provisions  for  m 
son  Seth  Woodruff,  intending  that  the  residuary  estate  shall  b 
divided  among  my  said  seven  children,  share  and  share  alike 
and  to  their  respective  heirs  and  assigns  for  ever.  I  do  there 
fore  give  and  devise  unto  John  W.  Stout  and  Archibald  Woodmfi 
named  in  my  said  will,  and  to  their  heirs  and  assigns  for  evei 
to  the  survivor  of  them  and  the  heirs  of  such  survivor,  all  tha 
certain  corner  lot  of  land  and  premises,  40  feet  front  on  Wash 
ington  street,  and  110  feet  on  Warren  street,  the  north  and  west 
em  boundaries  to  run  parallel  with  said  streets,  being  part  of  th 
homestead  in  the  city  of  Newark ;  To  have  and  to  hold  to  th 
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uses  and  trusts  following,  that  is  to  say,  in  trust  for  the  occnpa- 
tionand  enjoyment  of  the  same  by  my  said  son,  Seth,  during  his 
life;  and  in  case  his  wife,  Jane,  shall  survive  him,  then  in  trust 
to  permit  her  to  occupy  and  enjoy  the  same  during  the  remainder 
of  her  life ;  and  after  the  decease  of  my  said  son  and  his  wife, 
then  in  trust  that  the  said  trustees  or  the  survivor  of  them,  and 
the  heirs  of  such  survivor,  convoy  all  the  right,  title  and  interest 
in  the  said  land  and  premises,  by  a  good  and  sufficient  deed  of 
cwiYeyance,  unto  the  children  of  my  said  son,  share  and  share 
*like,  and  to  their  respective  heirs  for  ever ;  the  legal  represen- 
tatiyes  of  any  deceased  child  to  take  and  be  entitled  to  the  samo 
share  as  his  or  her  parent  would  have  been  if  then  living.  In 
<5Me  my  son,  or  his  said  wife,  shall  not  choose  to  occupy  the  said 
lot  of  land  and  premises,  then  the  said  trustees  or  the  survivor  of 
them,  or  the  heirs  of  such  survivor,  shall  permit  them,  during 
tieir  respective  periods  aforesaid,  to  receive  the  rents  and  profits 
thereof;  but  they  are,  respectively,  while  the  said  trust  remains, 
to  make  all  necessary  repairs  and  pay  all  taxes  and  other  neces- 
8wy  charges  and  expenses  in  and  about  said  premises.  And  I 
<lo  hereby  ratify  and  confirm  all  the  provisions  of  my  said  will 
^  therein  expressed,  except  as  to  the  lot  of  land  and  premises 
hereinbefore  mentioned.     Dated,  July  10,  1842.'' 

That  the  executors  therein  named  proved  the  said  will  and 
codicil,  and  took  upon  themselves,  &c.,  and  accepted  the  trust 
imposed  by  said  codicil. 

That  the  said  Scth  H.  Woodruff  afterwards  entered  into  and 
took  possession  of  the  said  lot  and  premise?,  and  the  house 
tli^reon,  and  is  now  in  possession  thereof,  the  said  house  being  a 
large'and  commodious  dwelling  house  fronting  on  Washington  st. 

That  said  Seth  H.,  after  taking  possession  as  aforesaid,  en- 
t^  into  business  as  a  stove  dealer,  in  Newark,  and  in  said  bu- 
suiess  contracted  debts  which  he  became,  or  alleged  himself  una- 
Me  to  pay ;  and  while  so  engaged  in  business,  the  said  Seth, 
appropriating  for  that  purpose,  as  the  complainants  believe,  the 
^eans  which  should  have  been  applied  by  him  to  pay  his  debts, 
*^  which  belonged  to  his  creditors,  did,  on  the  rear  of  the  lot 
*00Ye  described,  and  fronting  on  Warren  street  aforesaid,  erect 
dbg  two  stories  high,  and  constructed  so  as  to  be  used  for 
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a  store  and  dwelling  house,  which  said  store  and  dwelling  house 
was  erected  at  a  considerable  expense,  but  the  amount  thereof 
the  complainants  do  not  know. 

That  from  the  location  and  desirableness  of  said  store  and 
dwelling  house,  the  same  has  rented  and  does  now  rent  for  a  con- 
siderable sum,  annually,  which  has  been,  and,  as  the  complain- 
ants arc  informed  and  believe,  still  is  received  and  appropriated 
by  the  said  Scth  H.  to  himself,  and  for  his  own  purposes,  and 
the  said  premises  are  not  occupied  or  used  by  said  Seth  H.  or 
bis  family  for  their  residence. 

That  while  the  said  Seth  II.  was  engaged  in  business  as  afore- 
said, he  became  indebted  to  the  complainants,  and  failing  to  pay, 
the  complainants  commenced  a  suit  against  him,  in  the  Circuit 
Court  of  Essex,  and  in  June  term,  1846,  recovered  a  judgment 
against  him  for  186-40,  and  issued  execution  de  bonis  et  territ 
thereon  to  the  sheriflf  of  Essex. 

That  said  Seth  H.  having,  by  a  judgment  confessed  by  him 
prior  to  the  complainants  obtaining  their  said  judgment,  allowed 
all  his  personal  property  to  be  sold  under  execution,  the  same 
having  been  purchased  by  the  plainti£f  in  said  suit,  and  left  with 
said  Seth  H.,  he  had  no  personal  property  whereof  to  make  the 
amount  of  said  judgment  of  these  complainants,  and  therefore 
the  said  sheriff  did,  by  virtue  of  said  execution  of  the  complain- 
ants, take  and  seize  all  the  right,  title  and  interest  of  the  said 
Seth  H.  of,  in  and  to  the  real  estate  of  which  the  said  Obadiah 
Woodruff  died  seized,  situate  on  the  corner  of  Washington  and 
Warren  streets,  in  Newark,  being  40  feet  front  on  Washington, 
and  110  feet  on  Warren  street.  And  the  said  sheriff  advertised 
the  said  lot  of  land  and  premises  to  be  sold  by  virtue  of  said  ex- 
ecution of  the  complainants,  atjpublic  vendue,  at  Stewart's  Ho- 
tel, in  Newark,  on  the  31st  of  March,  1847,  at  2  P.  M. ;  at 
which  time  and  place  the  said  sheriff  did,  accordingly,  expose 
said  lot  of  land  and  premises  for  sale,  at  public  vendue,  by  vir- 
tue of  said  execution ;  and  thereupon  the  complainants,  for  the 
sum  of  010,  became  the  purchasers  thereof,  as  by  the  sheriff's 
deed,  &c.,  which  deed  was  duly  recorded  on  the  16th  of  Decem- 
ber, 1847. 


/ 


J  S49]        JOHNSON  AND  BALDWIN  V.  WOODRUFF.  128 

That  the  reaidae  of  said  jadgdment,  with  the  interest,  remains 
'^^boUj  unsatisfied. 

That  the  said  Seth  H.  has,  at  all  times,  possessed  and  en- 
3  oyed,  and  still  does  possess  and  enjoy  the  said  dwelling  house 
3Ewid  premises  on  Washington  street,  and  has  also  received,  and 
^till  does  receive  the  rents,  issues  and  profits  of  the  said  store 
3and  dwelling  house  so  as  aforesaid  erected  on  Warren  street ; 
^and  that  he  has  refused,  and  still  does  refuse  to  deliver  up  to 
"^he  complainants  the  possession  of  said  premises  or  any  part 
"^Tiereof,  or  to  allow  them  to  receive  the  rents  issues  and  profits 
<i>r  any  part  thereof. 

The  bill  prays  the  appointment  of  a  receiver  of  the  rents,  is- 
sues and  profits  of  the  said  store  and  dwelling  erected  by  said 
Setb  H. ;  and  that  the  said  Seth  H.  Woodruff,  John  W.  Stout,  and 
Archibald  Woodruff  may  be  enjoined  from  receiving  the  rents, 
assaes  and  profits  of  said  buildings ;  and  that  the  complainants 
xnay  have  satisfaction  of  their  said  judgment,  and  such  other  and 
:further  relief,  &c. 

To  this  bill,  John  W.  Stout,  Archibald  Woodruff,  and  Jane 
H.  Woodruff  demurred ;  for  that  the  bill  contams  no  matter  of 
equity  whereon  the  Court  can  ground  any  decree  or  give  the  com- 
plunants  any  relief  or  assistance  as  against  these  defendants ; 
zxA  assigning  the  following  causes  of  demurrer. 

Ist.  Because  the  complainants,  by  their  said  judgment  and 
execution,  and  purchase  at  sheriff's  sale,  acquired  no  right  or 
title  whatever  in  the  lands  and  premises  whereof  a  recovery  or 
aequestration  of  the  rents  and  profits  is  sought  by  their  bill. 

2d.  Because  the  said  lands  and  premises  belong  to  these  de- 
fendants, J.  W.  Stout  and  Archibald  Woodruff,  as  trustees  under 
said  will,  and  the  title  was  in  them  at  the  (ime  of  the  complain- 
ant'BJ judgment  and  sale  under  it;  and  the  complainants  have 
W)  right  to  interferfere  with  that  trust,  or  to  deprive  them  of 
te  rights  or  property  as  such  trustees. 

3d.  Because  there  can  be  no  sale  under  an  execution  at  law 
of  rents  and  profits  issuing  from  real  estate ;  and  the  complain- 
ant?, therefore,  acquired  no  rights  whatever  to  them  by  their  said 
purchase. 
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4tb.  Because  the  rents  and  profits  aforesaid  belong  to  these 
defendants,  Stout  and  A.  Woodruflf,  and  are  embraced  within 
the  trust  stated  in  the  bill,  and  must  bo  applied  in  the  manner 
pointed  out  in  the  said  Trill,  and  the  complainants  have  no  right 
to  have  them  applied  to  the  payment  of  their  debt. 

5th.  Because  the  bill  seeks  to  destroy'  a  trust  created  in  a  law- 
ful manner,  and  to  render  inoperative  the  objects  and  purposes 
thereof. 

6th.  Because  the  bill  seeks  to  substitute  receivers  in  the  place 
of  tlie  defendants  Stout  and  A.  Woodruff,  as  trustees,  without 
assigning  any  ground  for  their  removal  from  office,  and  to  divert 
the  rents  and  profits  from  th(»  person  to  whom  they  arc  directed 
to  be  paid. 

7th.  Because  Jane  H.  Woodruff  is  not  a  necessary  or  proper 
party  to  this  suit. 

8th.  Because  there  is  no  matter  of  Ec^uity  in  the  bill  on  which 
a  decree  can  be  madc^against  these  defendants,  or  the  complain- 
ants obtain  relief. 

Seth  H.  Woodruff  put  in  an  answer,  in  which  he  says,  that  by 
the  will  of  his  father,  he  was  given  a  share  with  his  sisters  in  the 
personal  estate,  which  share  exceeded  §2000 ;  and  being  at  that 
time  out  of  debt,  and  thinking  it  most  for  his  interest  and  that 
of  his  family,  he  took  a  portion  of  the  legacy  so  bequeathed  to 
him  by  his  father,  and  erected  the  building  mentioned  in  the  bill ; 
but  he  denies  that  the  same  was  done  when  he  was  in  embar- 
rassed circumstances,  or  with  any  design  or  intention  of  defraud- 
ing his  creditors,  or  that  the  same  was  built  with  the  money  of 
his  creditors  or  any  of  them. 

He  says,  that  after  he  had  erected  the  said  building  and  at  a 
time  subsequent  thereto  by  a  year  or  more,  his  affairs  became  un- 
fortunate, and  he  wqs  unable,  from  adverse  circumstances,  to 
pay  all  his  debts.  He  says  that  the  expense  of  erecting  said 
building  did  not  vary  much  from  $800 ;  that  the  building  is  now 
rented,  by  aud  in  the  name  of  the  said  trustees  for  the  sum  of 
$120,  which  is  received  by  this  defendant  by  the  permission  and 
consent  of  the  trustees. 

He  admits  he  receives  the  rents  and  profits  of  said  building 
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^fected  by  him,  and  dcclineB  yielding  up  the  possession  or  the 
^^ts  and  profits  thereof  to  the  complainants. 

The  case  was  heard  on  the  demurrer  and  on  the  bill  and  an- 
S'Wer. 


Z.  C  Grovery  for  the  complainants. 

W,  Pennington  for  the  defendants. 

The  Chancellor.     The  demurrer  caimot  be  sustained. 
The  only  question  in  the  case  arises  on  the  answer  of  Seth  H. 
Woodruff- 

The  will  gives  a  certain  house  and  lot  in  Newark  to  trustees 
for  the  use  of  said  Seth  for  his  life,  and  then  for  the  use  of  his 
wife,  if  she  survives  ^him  ;  and  directs  the  trustees  to  convey  the 
Mme,  after  the  death  of  said  Seth  and  his  wife,  to  their  children. 
The  will  also  gave  to  Seth  H.  Woodruff  a  money  legacy  of  $2000, 
absolutely. 

With  a  part  of  this  $2000  Seth  H.  Woodruff  built  another 
house  on  the  said  lot  of  land,  and  receives  the  rent  therefor. 
The  question  is :  can  he  enjoy  these  rents,  the  use  and  returns  for 
his  own  money  invested  in  building  another  house  on  said  lot, 
and  hold  his  creditors  at  arm's  length ;  or  is  there  not  a  mode  by 
which  those  rents  can  be  subjected  to  the  payment  of  his  debts. 

Our  system  of  jurisprudence  would  be  very  imperfect  if  it  af- 
forded no  relief  to  a  creditor  in  such  a  case. 

The  question  is  not,  whether  by  the  judgment  and  execution 
the  creditor  obtained  any  lien  upon  the  building,  or  whether  by 
the  sheriff's  deed  he  acquired  any  interest  in  the  building.    All 
that  part  of  the  case  miglit  bo  struck  out  of  the  bill.     The  com- 
plainants obtained  a  judgment  at  law,  and  issued  execution,  and 
have  exhausted  their  remedy  at  law.     The  very  reason  why  they 
come  here  is  that  the  law  affords  them  no  remedy  by  judgment 
and  execution.     They  come  hero  to  reach  a  fund  of  the  defend- 
ant Seth  H.  Woodruff,  which  he  has  shut  up  in  such  a  way  that 
it  cannot  be  reached  at  law. 
I  do  not  doubt  that  this  Court  could  afford  relief  in  a  case  like 
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this  independently  of  the  prorisions  of  our  late  act  entitled  '^  A 
Supplement  to  the  Act  respecting  the  Court  of  Chancery.''  And 
the  case  is  clearly  within  the  spirit  and  policy,  and  it  may  be 
said,  too,  within  tlic  very  provisions  of  that  supplement. 

A  receiver  will  bo  appointed  to  receive  the  rents  of  the  houie 
erected  by  Seih  H.  Woodruff,  to  be  applied  to  the  payment  of 
the  jud-irment  of  the  complainants,  until  the  same  be  satisfied, 
and,  in  the  mean  time,  the  trustees  under  the  will  of  Obadiah 
Woodruff  will  be  enjoined  from  receiving  the  rents. 

A  distinction  may  be  made,  if  there  be  any  utility  in  it,  be- 
tween what  would  be  the  value  of  the  use  of  the  ground  occupied 
by  the  new  house  and  the  yard  or  enclosure  used  with  it,  and  the 
use  of  said  enclosure  with  the  house  erected  on  it,  and  the  formei 
may  be  deducted  from  the  latter^  and  the  difference  be  directec 
to  be  paid  to  the  receiver.  This  will  only  require  the  services  (h 
a  receiver  for  a  little  longer  time. 

In  this  view  a  referee  will  be  necessary  to  ascertain  such  dif 
ference. 

Order  accordingly. 


*W9J 
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Alfred  Woodward  v.  Cornelius  Woodward  and  others. 

-^-f  heing  about  to  bo  marrieil,  after  the  death  of  hid  wife,  pre  cured  a  deed  of  bargain 
And  sale,  for  a  monej  consideration  of  |100,  to  be  drawn,  conreying  his  homestead 
^^i*m  to  a  grandson,  and  signed  hi«  name  to  the  deed  before  witnesses,  concealing 
thxm  them  the  nature  of  the  instniment-  On  A/s  death,  after  the  lapse  of  fifteen 
^ears,  the  grandson  baring  lived  with  him  from  beforo  hid  second  marriage  until 
hia  deatb,  the  deed  was  found,  by  the  administrators  of  his  estate,  in  the  desk  in 

--  '■vbich  he  had  kept  his  papers.  The  grandson  filed  a  bilT,  praying  possession  of  the 
drm  and  title  deeds.  There  was  no  evidence  of  any  actual  delivery  ol  the  deed,  or 
of  the  payment  of  any  part  of  the  consideration  money  mentioned  therein, 

^^e  Court  said  it  was  a  question  qf  delivery,  proper  to  be  tried  at  law ;  and  dismiBsed 
t^ebill 

The  bill,  filed  Sept.  27, 1847,  states  that  Anthony  Woodward, 
^oceased,  was,  in  his  lifetime,  seized  and  in  possession  of  a  certain 
*5^nn  in  upper  Freehold,  Monmouth  county.    That  he  had  inter- 
^^^rried  with  Keziah  Cowperthwaite,  in  or  about  the  year  1785, 
■^I^  whom  ho  had  one  child,  James  Woodward,  the  father  of  the 
Complainant  and  one  of  the  defendants.     That  the  said  James 
^AToodward  was  born  in  or  about  1786.  and  subsequently  inter- 
^^arried  with  Lydia  Bullock,  by  whom  ho  had  two  children,  to 
^^^"it,  the  complainant,  and  a  daughter,  since  deceased.    That  in 
^>:r  about  1811,  when  the  complainant  was  about  four  years  old, 
1:1.  e  was  taken  by  his  said  grandfather  to  be  brought  up  as  his  own 
clild ;  that  he,  at  that  early  day,  left  his  father's  house,  and  rc- 
xxioyed  to  the  house  of  his  grandfather,  on  the  farm  hercinaftei 
X'^ferred  to,  and  continued  to  live  with  his  said  grandfather  up  t' 
t:lietimc  of  his  death,  on  the  9th  of  May,  1840.     That  durin 
^^11  this  time,  the  complainant  was  treated  as  a  son  by  his  grar 
latther ;  and  was  supported  and  educated  by  him  exclusively. 
That  in  February,  1822,  Keziah,  the  wife  of  said  Antho 
Woodward,  and  tho  grandmother  of  the  complainant,  di 
That  subsequently,  on  or  about  August  23, 1825,  tho  said  . 
thony  Woodward,  then  being  of  the  ago  of  about  sixty-four  ye 
^Intermarried,  as  the  complainant  is  informed  and  believes, 
^^  Caroline  Wilbur,  one  of  the  defendants  in  this  suit. 
*^  Caroline  had  been,  and  was  a  hired  domestic  in  the  f 
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of  the  said  Anthony  Woodward,  and,  while  there,  became  preg- 
nant, as  was  said,  by  the  said  Anthony.  That  under  these  cir- 
cumstances, urged  by  the  earnest  solicitations  of  the  said  Caro- 
line, to  save  her  from  disgrace,  he  consented,  after  much  hesita- 
tion, to  marry  her,  and,  on  or  about  August  23,  1825,  the  day 
preceding  the  birth  of  the  child  of  the  said  Caroline,  they  were 
privately  married. 

That,  on  the  19th  of  August,  1825,  about  four  days  prior,  to 
said  marriage,  the  said  Anthony  Woodward  made  and  executed 
a  deed  of  bargain  and  sale  to  the  complainant,  for  all  that  farm 
on  which  he  then  lived,  situate  in  Upper  Freehold,  Monmoutb 
county,  bounded  as  follows :  (giving  the  boundaries)  containing 
166  acres,  be  the  same  more  or  less,  Excepting  a  small  piece  thai 
was  quit-claimed  to  Michael  Mount,  next  to  said  Mount,  to  make 
the  lino  strais^ht :  To  have  and  to  hold  to  the  complainant,  hie 
heirs  and  assigns  for  ever ;  which  said  deed  contained  full  cov- 
enants of  seizure  and  wan*anty  against  all  incumbrances.  That 
the  said  deed,  with  the  attesting  clause  and  the  words,  ^^  signed, 
sealed  and  delivered  in  the  presence  of"  are  all  in  the  handwritinj 
of  the  said  Anthony  Woodward.  That,  after  the  same  had  beei 
so  prepared  by  him,  it  was  by  him  executed  and  acknowledged 
to  be  his  act  and  deed  in  the  presence  of  Joseph  S.  Smith  and 
Isaac  N.  Woodward,  the  subscribing  witnesses.  That  the  exe- 
cution of  said  deed  was  at  a  store  some  short  distance  from  the 
residence  of  the  said  Anthony ;  to  which  store  the  said  Anthony 
had  gone  to  procure  witnesses  who  were  young  men,  and  would, 
as  ho  said,  be  likely  to  live,  in  whose  presence  the  same  could  be 
executed.  That  at  the  time  of  the  execution  of  said  deed  the 
complainant  was  not  present ;  but  that  immediately  thereafter, 
to  wit,  on  the  next  day  or  the  day  following,  ho  the  said  Antho- 
ny took  the  complainant  into  a  furnace  house  near  his  dwelling, 
and  then  and  there  explained  to  him  his  intention  to  marry  the 
said  Caroline ;  but  assured  him  that  his  said  marriago  should 
not  impoverish  his  estate  ;  and,  to  secure  the  complainant  in  the 
ultimate  possession  and  ownership  of  said  farm,  which  he  had 
always  promised  and  intended  he  should  have,  he  then  and  there 
read  and  delivered  to  the  complaiiiant,  by  handing  the  same  over 
to  him,  the  said  deed  for  said  farm.     That  the  complainant  al- 
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njB  supposed  that  the  settlement  so  made  upon  Iiim  \ras  full 
lid  complete,  and  not  revocable  by  the  said  Anthony ;  but,  in- 
fimuch  as  the  complainant  was  a  minor,  a  part  of  the  time  away 
rom  home  at  boarding  school,  and  when  at  home  had  no  place 
0  keep  valuable  papers,  and  had  entire  confidence  in  his  said 
grandfather,  to  whom  he  was  attached  as  to  a  parent,  he  handed 
he  said  deed  back  to  him  for  safe  keeping  ;  and  he  the  said  An- 
hony  did  then  and  there  assure  the  complainant  that  he  would 
ake  charge  of  and  keep  the  said  deed  safely  for  the  complainant 
s  aforesaid.  That  the  said  Anthony  did  take  the  said  deed  for 
ife  keeping ;  and  the  same  continued  in  his  custody  up  to  and 
t  the  time  of  his  death,  on  the  9th  of  May,  1840.  That  soon  af- 
jr  his  death,  to  wit,  on  or  about  August  30, 1840,  and  while  the 
ppraisers  and  administrators  of  his  personal  estate  were  present, 
be  said  deed  was  discovered  in  a  private  place  in  his  desk  ;  and 
DimediateJy  thereupon,  and  before  it  had  been  opened,  it  was 
MX)gnized  and  pronounced  by  the  complainant  to  be  his  deed  for 
le  property  in  question.  That  he  immediately  requested  that 
kroline,  the  widow  of  said  Anthony,  should  be  called  in  and  the 
Bed  read,  which  was  done  accordingly;  and  the  complainant 
Lereux>on  resumed  the  possession  thereof,  and  had  the  same 
laced  on  the  records  of  the  said  county. 
That,  although  said  deed  was  delivered  to  the  complainant 
ithout  condition  or  limitation,  the  complainant  permitted  the 
lid  Anthony  to  continue  in  the  occupancy  and  enjoyment  of 
aid  farm,  as  he  had  been  prior  thereto ;  he  the  said  Anthony 
>ntinuiDg  to  support  and  maintain  the  complainant  as  aforesaid. 
'hat  at  the  death  of  the  said  Anthony,  his  widow,  the  said  Car- 
line,  with  her  children  born  since  the  marriage,  to  wit,  Keziah, 
llizabeth,  Hannah  Ann,  William  and  Anthony,  continued  to 
eade  upon  said  property ;  and  upon  demand  being  made,  since 
he  death  of  the  said  Anthony,  have  refu3cd  to  yield  up  the  pos- 
3€wion  thereof,  or  in  any  shape  to  recognize  the  rights  of  the 
<5«aplainant,  insisting  that  the  property  belongs  to  the  heirs  of 
^  said  Anthony.  That  those  children  are  all  minors,  as  the 
complainant  is  informed  and  believes,  except  Keziah,  who  came 
rfageon  the  15th  instant. 
That  the  said  Anthony  Woodward  died  intestate,  and  without 
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having  ever  attempted  to  make  or  cancel  the  settlement  made 
upon  the  complainant  as  aforesaid.  That  he,  after  the  execu- 
tion thereof,  and  up  to  within  a  few  years  of  his  death,  repeat- 
edly acknowledp;od  the  existence  and  validity  of  said  deed  of 
settlement.  That  the  existence  thereof  was  known  in  the  family 
of  the  said  Anthony,  and  to  other  branches  of  the  family ;  and, 
more  particularly,  was  it  known  and  acted  upon  by  Joseph  and 
Lydia  Bullock,  the  maternal  grandfather  and  grandmother  of 
the  complainant,  who,  upon  distributing  their  estates  by  will, 
cut  off  the  complainant  from  his  sliare  thereof,  upon  the  express 
ground  that  the  complainant  was  sufficiently  provided  for  by  the 
settlement  made  upon  him  by  his  grandfather  as  before  mentioned. 

That  after  the  marriage  of  the  said  Anthony  with  the  said 
Caroline  the  said  Anthony  expended  largo  sums  of  money  in  the 
support  and  maintenance  of  the  poor  relatives  of  the  said  Caro- 
line ;  that  her  entire  family  were  in  destitute  circumstances,  and 
became,  either  in  whole  or  in  part,  a  charge  upon  the  said  An- 
thony from  that  time  up  to  the  day  of  his  death.  That  the  said 
Anthony,  at  the  time  of  his  death,  was  seized  and  possessed  of 
considerable  estate,  real  and  personal,  besides  the  farm  before 
mentioned,  which  said  estate  descended  to  the  children  of  the 
said  Anthony,  subject  to  the  widow's  right  of  dower  therein. 
That  the  said  Caroline,  widow  as  aforesaid,  retains  possession  of 
the  original  title  papers  of  the  said  Anthony  to  the  said  farm ; 
that  they  have  never  been  placed  on  the  public  records  of  the 
county  of  Monmouth,  or  elsewhere,  to  the  knowledge  of  the  com- 
plainant; and  the  same  are  essential,  as  the  complainant  is  ad- 
vised, to  making  out  a  proper  documentary  title  to  said  premises. 

The  bill  prays  that  the  defendants  may  be  decreed  to  deliver 
up  to  the  complainant  the  possession  of  the  said  farm,  free  from 
all  incumbrances  placed  upon  it  by  them  or  either  of  them,  and 
all  the  title  deeds  and  muniments  belonging  or  relating  to  said 
farm  in  the  possession  of  them  or  either  of  them ;  and  may  be 
decreed  to  account  with  the  complainant,  and  to  pay  him  a  fair 
and  reasonable  sum  as  rent  for  the  use  and  occupation  cf  said 
farm  since  the  death  of  the  said  Anthony  Woodward,  with  such 
other  allowance  as  may  be  reasonable  and  just,  and  for  such 
further  and  other  relief,  &c. 
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Sabpena  is  prayed  against  Caroline  Woodward,  Keziab,  Eliz- 
abeth, Hannah  Ann,  William  and  Anthony  Woodward,  and 
James  Woodward. 


Caroline  Woodward,  the  widow,  Keziah,  her  daughter,  who  is 
of  age,  and  Elizabeth  Woodward,  Hannah  Ann  Woodward,  Wil- 
liam and  Anthony  Woodward,  infiint  children  of  said  Caroline, 
by  said  Caroline,  their  guardian,  put  in  their  joint  and  several 
answer. 

They  admit  that  Anthony  Woodward,  deceased,  died  seized 
and  possessed  of  the  farm  described  in  the  bill.  That  said  An- 
thony, deceased,  by  his  first  wife,  Keziah,  had  one  child,  James 
Woodward,  the  father  of  the  complainant,  and  a  defendant  in 
the  bill.  That  said  James  Woodward  married  one  Lydia  Bul- 
lock, who  is  still  living,  by  whom  he  had  two  children,  the  com- 
plainant and  a  daughter,  since  deceased. 

TJie  defendants  aver,  that  the  said  James  Woodward  and  his 
said  wife,'8bortly  parted  and  broke  up  housekeeping ;  and  then, 
when  complainant  was  about  four  years  old,  he  was  taken  by  his 
grandfather  as  one  of  his  family;  but  that  for  several  years  he 
was  living  in  Pennsylvania,  and  out  West. 

The  defendant  Caroline  says,  that  the  time  of  her  marriage 
with  said  Anthony  Woodward,  deceased,  is  correctly  stated  in  the 
biU ;  and  she  admits  that  previous  to  the  day  of  the  marriage 
she  for  a  long  time  lived  as  one  of  the  family  of  her  said  late 
husband,  having  commenced  to  do  so  at  his  urgent  solicitation, 
and  kept  house  for  him  until  he  made  proposals  of  marriage  to 
her,  which  resulted  in  a  mariage  and  she  became  his  wife ;  but 
she  denies  that  her  said  late  husband  was  urged  to  the  said  mar- 
riage by  her  urgent  solicitations ;  and  declares  that  the  same 
was  in  pursuance  of  a  contract  of  marriage  fairly,  honorably, 
freely  and  mutually  entered  into  by  and  between  the  said  An- 
thony and  her,  something  over  a  year  before  the  said  marriage 
wu  solemnized. 

She  denies  that  the  said  marriage  was  private,  or  kept  private 
or  secret,  or  intended  to  be  in  aLy  way  a  privacy,  cither  by  her 
or  the  said  Anthony. 

She  denies  that  while  a  member  of  the  family  of  the  said  An- 
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thony  she  was  ever  a  hired  domestic  in  sucli  a  sense  as  would  im 
ply  any  impropriety  in  the  making  and  consummating  a  contrac 
of  marriage  between  them ;  and  she  denies  the  imputation,  i 
any  such  is  intended  by  the  wording  of  said  hill,  of  having  im 
properly  induced  the  said  marriage. 

The  defendants  deny  that  the  deed  stated  in  the  bill  as  mad 
and  executed  by  said  Anthony  Woodward  to  the  complainani 
on  the  19th  of  August,  1825,  was  ever  made  and  executed  an* 
delivered  by  said  Anthony  Woodward  to  the  complainant.  The; 
admit  it  was  prepared  by  said  Anthony  Woodward,  and  by  hii 
executed  so  far  as  to  sign  it,  and  that  he  acknowledged  it  to  th 
witnesses  to  be  his  act  and  deed  ;  but  they  deny  that  he  delin 
ered  said  deed ;  and  on  the  contrary  declare  that  the  said  An 
thony  Woodward  did  not  then  or  at  any  time  afterwards  deliye 
said  deed  to  the  complainant. 

They  admit  that  when  the  witnesses  signed  said  deed  and  th 
said  Anthony  Woodward  executed  it  so  far  as  to  put  his  name  t 
it,  and  which  the  defendants  say  was  the  only  execution  of  i 
that  ever  took  place,  the  defendant  was  not  present ;  but  the 
deny  that  immediately  thereafter,  to  wit,  on  the  next  or  the  da 
following,  or  at  any  other  time,  the  said  Anthony  Woodwar 
took  the  complainant  into  a  furnace  house  near  his  dwelling,  c 
to  any  other  place,  and  then,  or  at  any  other  time,  and  there,  c 
elsewhere,  explained  to  the  complainant  his  the  said  Anthon 
Woodward's  intention  to  marry  the  said  Caroline.  And  the 
deny  that  at  the  time  or  place  stated  in  the  bill,  or  at  an 
other  time  and  place,  the  said  Anthony  Woodward  assure 
the  complainant  that  his  said  marriage  should  not  impo^ 
erish  his  estate.  They  deny  that  at  that  or  any  other  time  c 
place  the  said  Anthony  Woodward,  to  secure  the  complainant  i 
the  ultimate  possession  and  ownership  of  said  farm,  or  for  an 
other  purpose  or  object  whatever,  read  and  delivered,  or  cithc 
read  or  delivered,  to  the  complainant,  by  handing  the  same  ov< 
to  him,  or  in  any  other  way,  the  said  deed  for  said  farm,  an 
they  deny  that  said  deed  was  then  and  there,  or  at  any  othc 
time  or  place,  cither  read  or  delivered  by  said  Anthony  Wooc 
ward  to  the  complainant,  or  handed  over  to  the  complainant  I 
the  said  Anthony  Woodward.     They  deny  that  said  Anthon 
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Woodward  Lad  always  promised  and  intended  that  the  complain- 
ant should  have  said  farm ;  and  deny  that  any  settlement  was 
e?er  made  upon  the  complainant  by  said  Anthony  Woodward, 
They  deny  that  the  complainant  handed  the  said  deed  back  to  said 
Anthony  Woodward  for  safe  keeping,  at  the  time  and  place  men- 
tioned in  the  bill  or  at  any  other  time  or  place ;  and  deny  that  the 
complainant  ever  handed  said  deed  to  said  Anthony  at  all,  and  deny 
that  he  ever  had  said  deed  in  the  lifetime  of  said  Anthony  Wood- 
wd,  or  that  it  wias  ever  in  his  possession  during  the  lifetime  of  said 
Anthony  Woodward,  or  in  the  possession  of  any  other  person  for 
the  complainant  or  his  use ;  and  deny  that  the  said  Anthony 
Woodward  did  at  the  time  and  place  in  the  bill  mentioned,  or 
any  other  time  or  place,  assure  the  complainant  that  he  would 
take  care  of  and  keep  said  deed  safely  for  the  complainant ;  they 
deny  that  said  Anthony  W^oodward  ever  had  said  deed  in  his 
chaigeand  keeping  for  the  complainant,  or  ever  undertook  to 
keep  it  for  the  complainant,  or  that  it  ever  belonged  to  the  com- 
plainant,  or  was  ever  held  by  said  Anthony  W^oodward  in  any 
'ay  for  the  complainant.  They  deny  that  said  Anthony  "Wood- 
^  did  take  said  deed  for  safe  keeping  for  the  complainant,  or 
^the  took  it  from  the  complainant  at  all,  or  that  ho  ever  had 
It  in  safe  keeping  for  the  complainant. 

They  admit  that  said  deed  was  in  the  custody  of  said  Anthony 
Woodward,  and  that  it  continued  in  his  custody  up  to  and  at  the 
time  of  his  "death,  on  tlie  9th  of  May,  1840  ;  but  they  deny  that 
such  custody  was  fur  or  on  behalf  of  the  complainant,  or  that 
"iaiddeed  belonged  to  the  complainant,  or  that  the  complainant 
W  placed  it  in  his  custody.  They  aver  that,  from  the  time 
^ddced  was  signed  by  the  subscribing  witnesses,  it  remained 
in  the  custody  of  said  Anthony  Woodward  as  his  own,  and  not 
*8  belonging  to  the  complainant  or  any  other  person ;  and  they 
i«ny  that  said  Anthony  Woodward  in  his  lifetime  ever  delivered 
^id  deed  to  the  complainant  in  the  furnace  or  elsewhere; 
and  deny  the  truth  of  any  such  interview  between  said  Anthony 
\\oodward  and  the  complainant  as  is  stated  in  the  bill ;  and 
^ey  deny  the  truth  of  the  circumstances  set  forth  in  the  bill  de- 
scribing the  reading  and  handing  over  said  deed,  or  the  delivery 
^mi  deed  by  said  Anthony  Woodward  to  the  complainant  and 
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the  handing  the  same  back  by  the  complainant  to  said  Anthony 
Woodward  for  safe  keeping ;  and  they  deny  that  said  deed  has 
ever  been  in  any  way  delivered  to  the  complainant,  or  that  there 
has  ever  been  in  fact  or  in  law  a  delivery  of  said  deed. 

The  defendants  admit  that  Anthony  Woodward  died  May  9th, 
1840,  and  that  his  administrators,  about  the  29th  of  May,  1840, 
with  appraisers,  took,  or  were  engaged  in  taking  an  inventory  or 
appraisement  of  the  personal  estate.  That,  while  thus  engaged, 
and,  the  defendants  aver,  while  the  administrators  and  apprais- 
ers were  examining  the  contents  of  the  desk  of  the  deceased,  the 
said  deed  was  found,  with  some  other  papers  of  no  importance,  in 
one  of  several  secret  and  concealed  pigeon  holes  or  small  boxes  in 
the  back  part  of  said  desk,  and  back  of  a  portion  of  the  inside  oi 
the  writing  desk,  which  portion  it  was  discovered  could  be  draws 
out,  and  in  one  of  which  said  boxes,  as  said  portion  was  drawn 
out,  said  deed  was  found;  and  thereupon  the  said  deed  was 
picked  up  by  the  complainant,  who  looked  at  it  long  enough  to 
read  some  of  it,  and  pronounced  it  to  be  a  deed  to  him,  and  hand- 
ed it  to  one  standing  by  to  read ;  and  said  Caroline  Woodward 
was  requested  to  come  into  the  room  where  they  were,  at  the 
mansion  house  of  said  deceased  on  the  premises  aforesaid,  and 
the  paper  thus  found  was  read  over  in  her  presence,  and  pur- 
ported to  be  a  deed  from  said  Anthony  Woodward,  deceased,  tc 
the  complainant,  for  said  premises,  and  purported  to  bear  date 
previous  to  the  marriage  of  said  Anthony  Woodward  to  the  said 
Caroline. 

And  the  defendant  Caroline  Woodward  says,  that  this  readmj 
of  said  deed  was  the  first  time  she  ever  heard  of  any  such  deed  oi 
knew  that  there  was  in  being  any  such  paper.  And  the  defend- 
ants say  that  they  had  never  before  heard  or  known  of  any  suet 
deed,  or  of  the  existence  of  any  such  paper. 

The  defendants  say,  that  after  said  deed  was  read  over  aloud 
and  as  the  same  was  about  being  laid  down,  the  complainan 
quickly  thrust  out  his  hand  and  seized  the  said  deed,  and  imme 
diately  doubled  up  the  same  and  put  it  in  his  pocket,  all  whiol 
was  done  by  the  complainant  quickly  and  fraudulently  and  ford 
bly,  and  without  the  consent  of  these  defendants,  and  to  the  but 
prise  and  astonishment  of  the  said  Caroline  Woodward.    Am 
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thereupon  the  complainant  being  remonstrated  with,  and  told 
that  he  had  no  right  to  the  deed,  the  complainant  then  stated 
that  the  deed  had  never  been  delivered  to  him,  and,  on  being 
wkcdif  he  had  ever  paid  the  consideration  or  any  thing  for  the 
propertj,  he  said  he  had  not ;  his  grandfather,  he  said,  was  go- 
ing to  give  it  to  him,  and  he  refused  to  give  up  the  deed,  and 
then  and  there  fraudulently,  craftily,  and  forcibly,  and  against 
the  consent  or  authority  of  these  defendantSa  or  any  of  them, 
tooianJ  retained  possession  of  said  deed. 

They  deny  that  the  complainant  recognized  and  pronounced 
the  said  deed  to  be  his,  when  found  as  aforesaid,  until  after  he 
had  time  to  read  a  portion  of  it.  They  say  that  the  complainant, 
on  being  told  to  deliver  up  said  deed,  on  such  demand  being 
made,  refused  to  do  so.  They  deny  that  the  complainant  ever 
had  possession  of  said  deed  before,  or  that  it  is  true  that  at  the 
tiiDe,  in  seizing  said  deed,  he  resumed  possession  of  it,  as  stated 
in  the  bill. 

They  admit  that  complainant,  in  July,  1841,  had  said  deed 
pttt  on  record,  having  first,  in  June,  1840,  got  one  Joseph  S. 
Smith  to  testify  to  the  said  Anthony  Woodward's  placing  his 
ii»me  to  the  same  in  his,  said  Smith's  presence,  the  said  Anthony 
Woodward  having  never  acknowledged  said  deed  in  his  lifetime. 
They  admit  that  Anthony  Woodward,  deceased,  remained  in 
possession  of  said  farm  from  the  date  of  said  deed,  to  wit,  Au- 
gust 19th,  1825,  until-  his  death,  on  the  9th  of  May,  1840,  and 
that  his  possession  during  that  time  was  the  same  as  it  had  been 
previous  to  August  19th,  1825 ;  which  possession  they  aver  to 
We  been  by  said  Anthony  Woodward  in  his  own  right  as  owner 
in  fee.  And  during  said  time  the  said  Anthony  Woodward 
rented  out  to  difierent  tenants  portions  of  said  premises,  and  re- 
ceived the  profits  thereof;  and  ho  farmed  the  said  premises  in 
•D  respect  as  he  had  always  done,  as  the  sole  owner  and  occupier 
niiis  own  right;  and  the  complainant  was  never  consulted  in 
'rference  to  the  possession  or  farming  the  place  by  his  grand- 
father, or  admitted  by  his  grandfather  to  be  the  owner  ;  but  the 
84id  Anthony  Woodward  always  represented  himself  to  be  in  pos- 
session as  the  owner,  and  frequently  spoke  of  the  interest  that  ho 
declared  his  children,  these  defendants,  would  have  in  the  said 
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promises  on  which  he  lived,  after  he  was  done  with  it.  The; 
deny  the  statement  in  the  bill  that  the  complainant  permittei 
the  said  Anthony  Woodward  to  remain  there  to  bo  true ;  and 
while  they  admit  that  said  Anthony  Woodward  did  a  great  dea 
towards  the  support  and  maintenance  of  the  complainant,  ye 
tlioy  deny  that  it  was  in  any  manner  as  a  rent,  compensation  o 
consideration  for  the  occupancy  of  said  premises ;  and  they  den^ 
that  there  ever  was  any  tenancy  existing  between  said  An 
thony  Woodward  as  tenant  and  the  complainant  as  landlord 
and  they  deny  tliat  Anthony  Woodward  ever  admitted  an; 
Huch  tenancy  to  exist ;  but  they  aver  that,  during  all  said  time 
atid  up  to  his  death,  the  said  Anthony  Woodward  held  Bai< 
premises  adversely  to  the  complainant.  They  admit  that  sine 
tlio  death  of  Anthony  Woodward  these  defendants  have  remaine 
in  possession  of  said  mansion  house  and  the  plantation  theret 
belonging,  of  which  Anthony  Woodward  died  seized ;  and  tha 
these  defendants  and  said  James  Woodward,  the  father  of  th 
complainant,  are  the  widow  and  heirs-at-law  of  said  Anthon; 
Woodward,  deceased,  who  died  intestate ;  and  since  the  death  c 
said  Anthony  Woodward  the  property  has  been  continued  to  b 
hold  adversely  to  said  complainant. 

They  admit  that  request  and  demand  was  made  of  them  b; 
complainant  to  yield  up  possession,  in  this  way :  an  ejectmen 
was  commenced  by  the  complainant  in  the  Monmouth  Circni 
Court,  to  recover  possession  of  said  premises ;  and  this  defend 
ant  Caroline  Woodward  was  admitted  to  defend  the  same;  an< 
Huch  proceedings  were  had  in  said  action  that,  in  the  term  o 
May,  1847,  of  said  Court,  before  his  Honor,  James  S.  Neviu 
and  a  Jury,  the  same  was  brought  to  trial  and  duly  tried 
and  on  said  trial  the  said  deed  was  produced  in  evidence  on  th< 
part  of  the  plaintiff;  and  the  defendant  in  said  suit,  Carolini 
Woodward,  resisted  said  deed  as  having  never  been  delivered  b;; 
said  Anthony  Woodward,  and  as  having  been  fraudulently  ob 
tained  by  complainant,  and  the  said  defendant  in  that  suit  thei 
gave  in  evidence  proof  of  the  title  of  her  said  deceased  husband 
the  marriage,  his  seizure  and  death,  his  possession  during  ih 
marriage,  and  of  the  heirs-at-law  of  said  deceased ;  and  fortiie 
insisted  that,  if  it  had  been  proved  that  said  deed  had  been  dul; 
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and  legally  delivered  at  the  time  it  bore  date,  and  just  on  the 
cieof  the  marriage  of  the  said  Caroline,  she  being  ignorant  of  it, 
itfouldatill  be  a  fraud  and  void  as  to  her,  and  she,  as  widow,  by 
^e  of  her  right  of  dower,  would  be  entitled  to  the  possession 
of  said  homestead  farm  and  mansion  house.  And  his  Honor 
Judge  Nevius  charged  that,  although  actual  possession  of  a  deed 
by  the  grantee  named  in  it  is  presumptive  evidence  of  delivery, 
yet,  in  the  case  then  on  trial,  it  being  proved  that  the  deed  was 
foondin  the  desk  of  the  grantor  after  his  death,  and  that  the 
Snmtee  had  on  bis  own  mere  motion  taken  possession  of  it,  it  be- 
^e  necessary  for  the  plaintiff  to  show  that  Anthony  Wood- 
▼wdhad  delivered  it  in  his  lifetime ;  that  when  it  was  executed 
^«  plaintiff  (complainant  here)  was  not  present,  and  that  there 
^as  no  delivery  then,  as  the  signing  and  sealing  a  deed  written 
by  the  grantor  and  with  the  words,  in  the  attestation,  "  signed, 
sealed  and  delivered'^  also  written  by  the  grantor,  constitute  no 
'^gal  eridence  of  a  delivery ;  that  the  showing  or  reading  a  deed, 
even,  by  the  grantor  and  retaining  it  in  his  hands  was  no  deliv- 
^;  and  that  the  declarations  of  the  complainant  made  when  the 
deed  was  found  should  be  taken  as  evidence  with  great  caution ; 
yet,  taking  them  as  made,  the  intention  or  promise  of  the  grand- 
father to  give  his  grandson  this  farm  would  not  amount  to  a 
gift;  and  that  the  jury,  in  order  to  sustain  the  plaintiff's  title, 
mnat  find  that  there  was  such  a  delivery  of  said  deed,  before  the 
defendant's  marriage,  as  divested  Anthony  Woodward  of  all  his 
legal  right  in  the  farm,  and  vested  the  legal  title  in  the  plaintiff, 
absolute  and  complete,  before  the  marriage,  so  that  the  plaintiff 
e<wld,  by  virtue  of  said  deed,  have  ejected  his  grandfather  from 
the  farm ;  and  that  the  plaintiff's  present  (then)  possession  of 
the  deed,  explained  as  it  had  been,  constituted  no  presumption 
<>f  a  delivery.  And  the  jury  in  said  action  rendered  a  verdict 
*gainat  the  plaintiff,  and  in  favor  of  the  defendant,  Caroline 
^Wward ;  it  being,  the  bill  says,  against  the  validity  of  the 
said  deed,  and  in  favor  of  the  the  title  of  the  said  widow  and  the 
beirs-at-law  of  said  Anthony  Woodward  deceased;  and  final 
Judgment  was  entered  accordingly  in  said  action. 

The  defendants  deny  that  said  Anthony  Woodward,  deceased, 
^  to  and  within  a  few  years  of  his  death,  acknowledged  the  ex- 
10 
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istence  and  validity  of  said  deed,  or  the  existence  of  any  settle- 
ment, but,  on  the  contrary,  charge  that  said  Anthony  Wood- 
ward, in  his  lifetime,  would  often  and  did  often  speak  of  the  in- 
terest and  right  that  these  defendants,  his  children,  would  have 
to  and  in  said  farm  when  he  should  be  done  with  it. 

These  defendants  have  no  knowledge  of  any  branches  of  the 
family  that  knew  of  the  existence  of  said  deed,  or  of  what  Joseph 
and  Lydia  Bullock  did  as  pretended  in  said  bill,  or  of  what  rep- 
resentations were  made  to  them,  or  of  what  they  knew  or  pre- 
tended to  know,  or  on  what  grounds  they  acted,  or  how  they 
acted,  touching  the  matters  pretended  in  said  bill. 

They  deny  that  said  Anthony  Woodward  expended  large  sums 
of  money  in  the  support  and  maintenance  of  the  poor  relatives  of 
said  Caroline  Woodward,  or  on  any  of  her  relatives,  or  any  mo- 
ney except  so  far  as  ke  supported  the  children,  these  defendants; 
and  they  deny  that  any  of  her  family  were  in  destitute  circum- 
stances, or  ever  became  a  charge  on  said  Anthony  Woodward. 

They  admit  that  Anthony  Woodward  died  seized  and  pos- 
sessed of  some  other  real  estate,  and  also  of  personal  estate,  as 
stated  in  the  bill ;  but  they  deny  that  the  same  descended  to  tihe- 
children  of  said  Anthony  Woodward  and  say  that  the  said  real 
estate  was  only  some  small  tracts,  mostly  pine  lands ;  and  tho 
whole  of  said  personal  property  was  long  since  applied,  in  due 
course  of  administration,  to  the  payment  of  debts  of  said  An- 
thony Woodward  deceased ;  and  that  the  Orphans'  Court  of 
said  county  have  also  directed  the  administrators  of  said  estate 
to  sell,  and  they  have  sold,  all  the  real  estate  of  which  said  An- 
thony Woodward  died  seized,  except  said  farm  and  plantation, 
that  these  defendants  know  any  thing  about ;  said  sale  being  for 
the  payment  of  debts ;  and  still  the  whole  of  the  debts  were  not 
paid ;  and,  to  pay  the  balance  of  said  debts,  the  Orphan's  Court 
have  by  their  decree  ordered  a'part  of  said  homestead  farm  to 
be  sold  by  the  administrators. 

They  admit  they  have  the  title  deeds.  They  say  that  the 
deed  set  up  by  complainant,  having  never  been  delivered,  cannot 
be  said  to  be  and  was  not  ever  by  him  fully  executed ;  and  they 
deny  that  the  witnesses  to  said  deed  knew  what  it  was,  or  that 
said  Anthony  Woodward  told  them  what  it  was. 
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^ey  sabmit  that  the  statements  and  allegations  in  the  bill  do 
^^t  entitle  the  complainant  to  any  consideration  in  this  Court ; 
.  *^ci  they  deny  that  the  complainant  is  without  remedy  except  in 
^*Us  Court,  and  aver  that  there  was  no  impediment  to  his  pursu- 
^'ig  the  remedy  resorted  to  by  him  in  ejectment ;  and  they  insist 
^at  in  such  remedy  at  law,  alone,  can  the  complainant  be  per- 
P^rmitted  &c. ;  and  the  defendants  submit  that,  the  complainant 
leaving  left  the  matter  to  the  ordinary  and  appropriate  and  in 
this  case  the  only  suitable  tribunal  for  the  final  hearing  and  de- 
termination of  the  matters  now  involved,  and  the  same  having 
l>een  decided  adversely  to  him,  and  judgment  entered  according- 
ly, is,  in  equity  and  good  conscience,  and  by  the  rules  and  prae-«> 
tioe  of  this  Court,  debarred  from  recovering  in  this  Court. 

And  the  defendants  who  are  infants  submit  their  rights  and 
^terests  \f>  the  protection  of  the  Court. 

A  replication  was  put  in. 

Afterwards,  on  the  first  of  March,  1848,  a  supplememtal  bill 
"tas  filed,  stating  that  Nimrod  Woodward  and  Wesley  Wilbur 
lad  obtuned  letters  of  administration  of  the  estate  of  said  An- 
thony Woodward,  deceased,  and  had  obtained  an  order  of  tiie 
Orphan's  Court  to  sell  thirty  acres  of  the  said  homestead  farm 
for  the  payment  of  the  debts  of  said  Anthony  Woodward,  de- 
ceased, and  praying  an  injunction  against  the  sale,  &c. 

The  injunction  was  granted. 

The  answer  of  the  administrators  admits  the  order  for  sale, 
&c  They  also  state  that,  on;,the  occasion  of  the  discovery  of  the 
deed  in  the  desk,  after  Anthony  Woodward's  death,  some  one 
^ked  the  complainant  if  the  deed  had  ever  been  delivered,  and 

that  he  said  it  had  not  been  delivered,  that  his  grandfather  was 

going  to  give  it  to  him. 

Testimony  was  taken  on  both  sides,  but  there  was  no  evidence 
of  any  delivery  of  the  deed,  or  of  the  payment  of  any  part  of  the 
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money  consideration  mentioned  therein,  in, addition  to  that  ol 
love  and  affection. 

W.  L.  Dayton  and  W.  Halsted  [iov  the  complainant.  They 
cited  1  Bibby  333;  7  Ilalstcd's  Rep.  110;  4  Kent's  Cam.  445, 
455 ;  4  Hoisted' s  Rep.  loG  \  Q  GUI  ^  John.  256 ;  5  Wend.  646 ; 
Woodh.  §•  Minot^  330 ;  12  John.  552 ;  20  Pick.  28 ;  4  Day^ 
66 ;  Cro.  El.  7  ;  17  John.  7  ;  6  Conn.  Rep.  11 ;  Dev.  Eg.  15  j 
1  Greenl.  Ev.  220 ;  34  Eng.  C.  L.  Rep.  322 ;  9  Srnede  4* 
Marsh,  387;  12  JEn^.  C.  L.  Rep.  351,  9;  10  Fc^.  /.  470;  3 
Mason's  Rep.  378 ;  2  T»W.  317 ;  11  Eng.  C.  L.  Rep.  439 ;  3 
Green's  Ch.  485 ;  Jerem.  Eg.  91 ;  1  John.  Ch.  240 ;  2  Kcm. 
473;  1  ^tk.  625;  6  Siwio/i^,  31;  1  John.  Ch.  450;  1  Ves. 
Sen.  314 ;  3  Swanst.  414 ;  3  Meriv.  256,  270 ;  25  Law  Lib. 
167 ;  2  P.  W.  674 ;  1  Vern.  408 ;  1  /oAn.  Ch.  271 ;  22  Ptdfc. 
376 ;  6  Paige,  65,  535 ;  1  John.  Ca.  97 ;  Willes  Rep.  682 ;  1 
Story's  Eg.,  sec.  513,  254,  455,  6 ;  2  J6.  sec.  1485 ;  Penn. 
Rep.  500 ;  1  Stuartj  136 ;  1  JV.  Hamp.  Rep.  358 ;  1  Barb. 
Rep.  610. 

P.  Vredenburgh  for  the  defendants.  Ho  cited  5  John.  Ch. 
489 ;  3  PhU.  Ev.  1285 ;  1  Smith's  Ch.  Pr.  3,  and  note. 

The  Chancellor.  The  complainant  will  be  left  to  his  rem- 
edy at  law.  TJie  question  involved  is  the  delivery  or  not  of  the 
deed,  a  question  proper  to  be  determined  in  a  court  of  law. 

Bill  dismissed. 
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T^HE  Hamburgh  Manufacturing  Company  and  others  v.  Jo- 
seph E.  Edsall,  Elias  L'Hommedieu  and  others. 

<^.  held  the  property  of  a  manufacturing  company  in  trust  for  its  orcditors,  of  whom 
fi.  was  one  to  a  large  amount,  and  then  for  the  company.  B.  held  a  mortgage  on 
the  property,  and  had  got  into  possession,  and  was  occupying  the  property  in  itf 
appropriate  use.  A  bill  had  been  tiled  by  the  company  against  A.  and  B.  for  an  ao- 
coont^  and  a  decree  for  an  account  had  been  made  against  both,  and  the  Master  was 
proceeding  with  the  account.  A.  had  made  a  conveyance  of  the  property  to  6.,  and 
was  insoWent  B.'s  ability  to  respond  was  admitted.  On  motion  for  the  remoral 
of  the  trustee,  and  for  the  appointment  of  a  new  trustee  or  of  a  receiver,  the  Court 
refused  to  appoint  a  new  trustee  or  a  receiver. 

A  motion  for  a  receiver  was  before  made,  and  denied.    See 
€»i/^^  Tol.  iii,  p.  298.     On  the  additional  facts  now  presented, 
^hat  L'HommedieU;  the  trustee,  had  made  a  conveyance  of  ^  the 
Jjroperty  to  Edsall,  and  that  L'Hommedieu  was  insolvent,  a  mo- 
"11011  was  made  for  the  removal  of  the  trustee,  and  for  the  ap- 
pointment of  a  new  trustee  or  of  a  receiver. 

W.  Pennington  in  support  of  the  motion. 

1>.  Haines,  P.  D.  Vroom  and  R.  Hamilton  contra.     They 
cited  19  Ves.  59  ;  Ambler,  311. 

The  Chancellor.     As  to  the  removal  of  the  trustee,  if  it  be 

thought   that   any  order  or  direction   is  necessary  to   prevent 

L'Hommedieu  from  continuing  to  act  as  trustee,  or  to  prevent 

Hdsall  from  accounting  to  or  dealing  with  him  as  trustee,  I  will, 

out  of  abundant  caution,  make  such  order  or  give  such  direction. 

But  is  it  at  all  necessary  ?   By  the  conveyance  from  L'Hommedieu 

to  Edsall,  with  knowledge  of  the  trust,  the  trust  devolved  on 

Hdsall ;  and  he  is  accountable  directly.     And  the  decree  that 

has  been  made  for  an  account  is  against  both  of  them.     Edsall 

could  not  protect  himself  by  accounting  with  L'Hommedieu.   Ed- 

Silljis  in  possession,  occupying  the  property  in  its  appropriate  use, 

and  his  ability  to  respond  is  not  questioned.     The  Hamburgh 

Company,  who  make  this  motion,  have  only  a  right  of  redemp- 
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tion,  they  are  not  entitled  to  the  possession  of  the  property  until 
certain  debts  are  paid,  among  which  is  a  large  debt  due  to  Ed- 
eall.  The  other  creditors  who  arc  to  be  paid  desire  that  Edsall 
be  permitted  to  remain  in  possession  and  carry  on  the  works, 
until  the  accounts  are  taken  by  the  Master. 

The  appointment  of  a  receiver  is  a  matter  in  discretion ;  and 
I  do  not  see  that  any  benefit  will  result  from  it  in  this  case,  oi 
any  injury  from  omitting  to  make  it ;  and  groat  confusion  and 
difficulty,  and  probably  great  injury  to  both  parties  would  result 
from  the  appointment. 

The  only  question  remaining  in  the  cause  is,  how  much  will  re 
main  to  be  paid,  if  any  thing,  by  the  complainants,  to  redeem  thi 
property,  after  applying  the  rents  and  profits  to  the  payment  o 
the  debts.  One  side  conjecture  that  the  rents  and  profits  to  thu 
time  are  sufficient  to  pay  tho  debts.  The  other  side  say  that  th< 
result  of  the  accounts  will  show  a  largo  deficiency. 

Under  these  circumstances,  I  think  the  better  course  is  to  in 
cur  no  risk  of  loss  by  the  appointment  of  a  receiver.  The  posi 
tion  of  things  is  now  safe ;  the  property  is  in  the  hands  of  a  mai 
of  responsibility,  skilled  in  carrying  on  the  business,  and  acta 
ally  carrying  it  on  properly,  and  directly  accountable  as  trustee 
he  being,  also,  a  large  creditor  himself;  and  the  other  crediton 
to  be  provided  for  are  satisfied  that  he  should  remain  in  posses 
sion  of  tho  works,  and  continue  the  business  until  the  accounti 
are  settled. 

Motion  for  new  trustee  or  receiver  denied. 


\ 
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Ruth  Wright  v.  Edwin  R.  V.  Wright. 

A  bill  for  dower,  amoog  the  pretences  of  the  defendant,  set  oat  a  decree  for  diyone 

obtained  by  the  hu&band,  in  his  lifetime;  and  the  bill  alleged  that  that  decree  was 

fnudiilcntly  procured,  and  set  out  the  facts  on  which  the  allegation  of  fraud  was 

foosded ;  and  prayed  dower,  and  that  that  decree  hedoclared  void.    On  demoirer, 

the  bill  was  held  good. 

^|je  bni  contained  no  prayer  for  process,  nor  was  it  signed  by  counsel    The  demurrer 

was  allowed  as  io  these  defects. 

On  the  2d  of  October,  1847,  Ruth  Wright  exhibited  her  bill, 
Btating,  that  in  and  before  October,  1828,  she  was  living  in  the 
city  of  New  York,  and  on  the  30th  of  .that  month  was  lawfully 
married,  in  said  city  of  New  York,  to  Asa  Wright,  then  residing 
in  the  township  and  county  of  Bergen,  in  this  State.     That  after 
the  marriage  she  removed  to  the  residence  of  her  said  husband, 
and  resided  with  him  several  years,  when,  in  consequence  of  un- 
kind and  cruel  treatment  on  the  part  of  her  said  husband,  she 
^as  compelled  to  abandon  his  residence,  and  she  returned  to  the 
city  of  New  York,  where  she  has  over  since  resided  and  still 
lives. 

That  on  or  about  the day  of 1846,  the  said  Asa 

Wright  died,  intestate,  as  she  is  informed  and  believes.     That 
to  the  time  of  his  death  he  continued  to  reside  in  the  township  of 
Bergen  aforesaid,  in  this  State ;  and  that  he  died  possessed  of  a 
large  personal  estate  in  said  township  of  Bergen,  which  is  now 
in  the  county  of  Hudson,  in  this  State,  and  seized  and  possessed 
of  a  large  real  estate  in  the  counties  of  Hudson  and  Bergen,  in 
this  State,  leaving  Edwin  R.  V.  Wright  his  son  and  only  heir- 
at-law,  to  whom  the  said  real  estate  descended,  subject,  never- 
theless, to  the  right  of  dower  of  the  complainant  in  and  to  the 
eame. 

That  she  is  not  able  to  specify  with  accuracy  the  real  estate 
of  ^hich  the  said  Asa  was  seized  during  the  coverture,  and  at 
^e  time  of  his  death.  That  he  was,  among  others,  possessed  or 
s<?itt4  of  many  lots  or  parcels  of  land  in  Hoboken,  of  great  value, 
^ttd  on  some  of  which  were  valuable  improvements,  and  also  of 
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sevveral  lots  and  premises  in  Jersey  City,  of  great  value,  and  of 
several  other  lots  in  the  said  counties  of  Hudson  and  Bergen. 

That  she  is  informed,  and  believes  it  to  be  true,  that  at  or 
after  said  marriage,  and  before  the  death  of  the  said  Asa,  he  the 
said  Asa  was  seized  in  fee,  or  of  some  other  freehold  estate,  of 
lands  in  which  the  complainant  was  and  is  entitled  to  dower ; 
among  others,  of  the  following  described  lots,  tracts  or  parcels  of 
land,  (describing  fourteen  different  tracts.) 
••*  That  by  reason  of  her  marriage  as  aforesaid  she  became  enti- 
tled, on  the  death  of  the  said  Asa,  to  her  dower  in  all  the  real 
estate  whereof  the  said  Asa,  or  any  other  to  his  use,  was  seized 
of  an  estate  of  inheritance  at  any  time  during  the  coverture,  and 
became  entitled  as  against  the  said  E.  R.  V.  Wright  to  her 
dower  in  all  the  real  estate  of  which  the  said  Asa,  or  any  other 
to  his  use,  was  seized  of  an  estate  of  inheritance  at  the  time  of 
the  death  of  the  said  Asa,  and  which  descended  to  the  said  Ed- 
win as  his  son  and  heir-at-law.  But  that  the  said  Edwin  hath 
not,  nor  hath  any  person  in  his  behalf,  or  any  other  person,  as- 
signed or  set  off  to  the  complainant  her  lawful  dower  in  the  said 
premises,  or  any  part  thereof,  or  accounted  to  her  for  the  one- 
third  part  of  the  rents  and  profits  of  the  said  real  estate,  or  any 
part  thereof,  since  the  death  of  the  said  Asa. 

That  she  hath  frequently  applied,  in  a  friendly  manner,  to  the 
said  Edwin  &c. ;  and  she  hoped  &c. 

That  the  said  Edwin  refuses  to  comply  with  such  her  requests. 
And  he  at  times  pretends,  &c.,  (setting  out  pretences.)  And  at 
other  times  the  said  Edwin  pretends,  that  although  the  com- 
plainant was  at  one  time  the  wife  of  the  said  Asa,  she  was  not 
at  the  time  of  his  death,  and  for  some  years  before,  his  lawful 
wife  ;  but  that  on  or  about  September  14th,  1810,  the  said  Asa 
filed  his  petition  in  this  Court  against  the  complainant,  praying 
a  divorce  from  the  bond  of  matrimony,  on  the  ground  of  wilful, 
continued  and  obstinate  desertion  of  the  complainant  from  the 
bed  and  board  of  the  said  Asa  for  more  than  five  years  ;  and 
that  thereupon  such  proceedings  were  had  upon  the  said  petition 

that,  afterwards,  on  or  about  the day  of .1841,  it 

was  adjudged  and  decreed  that  the  complainant  be  divorced  from 
the  bond  of  matrimony  for  the  cause  aforesaid.     Whereas  she 
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ciaigea  that,  if  there  are  any  such  proceedings  or  decree,  the 
same  are  null  and  void,  for  that  the  said  Court  had  not  at  the 
time  of  entertaining  the  said  proceedings  and  pronouncing  said  de- 
cree, any  right,  jurisdiction  or  authority  whatever  over  the  mat- 
ters of  complaint  as  exhibited  in  the  said  petition,  or  over  the 
complainant  as  a  party  defendant  thereto ;  and  also  that  the 
same  are  null  and  void  because  the  complainant  had  no  notice, 
either  actual  or  legal  or  constructive,  of  the  said  proceedings  or 
decree;  and  because  the  said  pretended  decree  Tvas  obtained  by 
the  said  Asa,  with  the  connivance  and  assistance  of  the  said  Ed- 
win, by  gross  fraud  and  concealment,  and  imder  such  circum- 
stances as  to  render  such  decree  a  fraud  upon  the  rights  of  the 
complainant,  upon  the  law,  and  upon  this  Court,  and  ought  to 
DO  lield  and  considered  void  and  inoperative. 

And,  as  evidence  of  want  of  jurisdiction  in  the  Court,  she 
chaiges,  that  the  marriage  between  her  and  the  said  Asa,  which 
*"0  said  proceedings  were  intended  to  dissolve,  was  solemnized 
^  the  Stat^  of  New  York,  and  without  the  jurisdiction  of  the 
^id  Court,  and  she  was,  at  the  time  of  the  commencement  of 
**ie  said  suit,  and  during  the  progress  thereof,  and  when  the  said 
P^^tended  decree  was  rendered,  resident  in  the  State  of  New 
^^^k;  and  that  no  notice  of  said  proceedings  was  ever  served  on 
^^  given  to  the  complainant,  either  personally  or  otherwise ;  and 
"^^at  the  said  decree  was  made  in  the  absence  of  the  complainant 
^^^d  'Without  any  notice  to  her  that  such  decree  was  sought  or  in- 
*^<^tided. 

And,  as  evidence  of  the  fraud  that  was  practiced  upon  the 

Complainant  and  upon  the  Court  in  the  prccurement  of  the  said 

*^<^cree,  and  of  the  intentional  concealment  practiced  by  the  said 

-^sa,  with  the  connivance  and  assistance  of  the  said  Edwin,  she 

^Wges,  that,  in  and  by  the  act  of  the  Legislature  which  author- 

^3  a  petition  to  be  filed  for  the  procurement  of  a  divorce,  it  is 

directed  and  required  that,  on  filing  said  petition,  the  clerk  of  the 

said  Court  of  Chancery  shall,  if  rcc^uircd,  make  out  a  certified 

copy  thereof,  to  be  served  on  the  defendant,  and  issue  a  citation, 

ttnder  the  seal  of  the  Court,  for  the  defendant  to  answer  the  said 

petition  on  or  before  the  first  day  of  the  next  stated  term  of 

Court,  which  citation  shall  bear  date  the  day  of  the  issuing 
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thereof,  and  be  tested  in  the  name  of  the  Chancellor ;  and  tb 
every  such  citation  shall  bo  served,  either  by  delivering  to  th 
defendant  a  copy  thereof  together  with  a  certified  copy  of  the  pe 
tition,  or  by  leaving  the  said  copies  at  his  or  her  dwelling  plac 
or  usual  place  of  abode,  at  least  twenty  entire  days  before  it 
return. 

That,  although  the  petition  in  the  said  suit  was  sworn  to  o 
the  17th  of  March,  1840,  and  was  filed  on  the  10th  of  Septom 
ber,  1840,  the  said  citation  was  not  taken  out  or  issued  until  th 
30th  of  said  September,  and  was  made  returnable  on  the  secon 
Tuesday  of  October  then  next ;  so  that,  if  the  process  and  cog 
of  the  petition  were  placed  in  the  hands  of  the  sheriff  or  oA* 
legal  officer  on  the  day  the  process  bears  date,  thex:e  was  ifc- 
time  sufficient  for  a  legal  service  of  it.  And  she  charges  tlfc 
the  said  citation,  for  the  cause  aforesaid,  is  inoperative  as 
void  upon  the  faqe  of  it ;  and  that  no  copy  of  the  petition  w 
ever  annexed  to  the  said  citation,  which  was  issued  by  the  soli 
iter  and  not  by  the  clerk ;  and  that  the  time  between  the  dm 
and  the  return  of  the  said  citation  was  intentionally  made  she 
so  as  to  prevent  the  usual  and  proper  inquiry,  and  that  no  kno\* 
edge  of  the  said  proceedings  might  reach  the  complainant. 

And,  as  a  further  evidence  of  the  fraud  which  was  practifiS 
upon  the  complainant  and  upon  this  Court,  she  charges,  that  ti 
affidavit  of  the  non-residence  of  this  complainant,  endorsed 
the  said  citation,  was  made  at  Jersey  City  on  the  19th  of  Octob^ 
1840,  which  was  a  week  after  the  commencement  of  the  term 
T?hich  the  said  citation  was  returnable ;  and  it  does  not  appe 
that  the  sheriff,  or  other  person  returning  the  said  citation,  h. 
the  process  in  his  hands  to  serve  at  any  tune  before  the  seco 
Tuesday  of  October,  when  the  same  was  returnable. 

And,  as  a  further  evidence  of  fraud  in  the  said  proceedit] 
and  in  the  procurement  of  the  said  decree,  she  charges,  that  i 
said  process  of  citation  was  never  placed  in  the  hands  of  "t 
sheriff  of  Hudson,  or  the  coroners  thereof,  or  of  the  sheriff  or  c^ 
oners  of  any  other  county  in  the  State,  to  be  served  and  execute 
and  that  the  affidavit  of  the  non-residence  of  this  complainant 
made  by  said  Edwin ;  and  that  the  said  process  was  delivered  1 
the  solicitor  in  the  cause  to  the  said  Edwin  to  be  served,  or  thi 
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the  Bftid  Edwin  procured  the  same  by  his  permission,  but  the 
more  effectoallj  to  conceal  the  said  proceeding,  the  said  process 
was  never  delivered  to  any  sworn  or  proper  oflScer,  or  to  any 
proper  officer  of  this  Court ;  and  that  the  same  was  returned  to 
the  office  of  the  clerk  of  this  Court  by  the  said  Edwin  at  his 
own  convenience,  without  any  return  whatever  endorsed  upon  it. 
And,  as  a  further  evidence  of  fraud  and  concealment  in  the 
ppocnrement  of  the  said  decree,  she  charges,  that  the  said  citation 
^as  retained  in  the  hands  and  possession  of  the  said  Edwin,  or 
tf  some  other  person  or  persons  by  his  direction,  for  more  than 
fiii  weeks  after  it  was  returnable,  and  was  not  returned  and  filed 
in  the  office  of  the  clerk  of  this  Court  until  November  25, 1840 ; 
and  she  charges,  that  the  same  was  retained,  and  not  filed  of 
record  until  the  lerm  was  past,  expressly  for  the  purpose  of  con- 
cealing the  fact  that  such  process  had  issued,  or  that  any  such 
skit  was  pending,  from  the  notice  and  observation  of  the  solicitors 
and  coonscl  o'f  this  Court,  who  are  in  the  habit  of  examining,  in 
term  time  and  during  the  regular  sessions  of  the  Court,  the  re- 
turns of  process  made  to  the  several  terms,  respectively,  and  es- 
pecially from  the  notice  of  the  solicitor  of  the  complainant,  who 
had  in  charge,  as  the  said  Edwin  then  well  knew,  the  defence  of 
this  complainant  in  another  cause  which  had,  some  time  before, 
been  brought  in  this  Court  by  the  said  Asa  Wright  for  a  divorce 
bom  this  complainant ;  and  which  the  said  Edwin  well  knew  was 
then  pending  and  undetermined. 

And,  as  a  further  evidence  of  fraud  and  concealment  in  the 
procurement  of  the  said  decree,  she  charges  that,  on  the  day  the 
said  citation  was  filed  as  aforesaid,  the  said  Asa  Wright,  the  pe- 
titioner, or  the  said  Edwin,  his  agent,  or  the  solicitor  of  the  said 
Asa  Wright,  procured  an  order  of  this  Court  requiring  this  com- 
plainant, as  an  absent  defendant,  to  appear  on  or  befoQ3  the  next 
stated  term  of  the  Court  to  answer  the  said  petition  ;  in  which 
order  it  was  directed,  that  a  copy  of  the  said  order  be  published, 
in&m  twenty  days  after  the  date  of  said  order,  in  the  Jersey 
City  Advertiser,  for  the  space  of  four  weeks  successively,  at  least 
once  in  every  week,  or  that  the  same  bo  personally  served  on 
this  complainant,  by  delivering  a  copy  thereof  to  her  or  by  leav- 
ing it  at  her  usual  place  of  abode  within  twenty  days  from  the 
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date  of  the  said  order.  And  she  charges,  that  the  said  order  vr^  s 
not  in  accordance  "with  the  requirements  of  the  law;  that  itxe 
same  is  uncertain  as  to  time,  and  that  there  "were  not  two  months 
intervening  between  the  date  of  the  said  order  and  the  first  d^^ 
of  the  next  stated  term  of  the  said  Court ;  and  she  charges  iho-'t 
this  was  made  necessary  by  the  fraudulent  retaining  of  the  cita- 
tion,  and  is  an  important  link  in  the  chain  of  circumstances  whicli 
show  the  fraudulent  intention  of  the  said  petitioner  and  his 
agents ;  that  it  is  a  matter  of  substance,  and  not  a  mere  irregix- 
larity  for  which  the  said  decree  cannot  be  impeached. 

And,  as  a  further  evidence  of  the  fraud  practised  on  the  Court 
and  the  complainant  in  this  behalf,  the  said  petitioner,  conccalmg 
from  this  Court  the  particular  circumstances  of  the  case,  and  es- 
pecially, concealing  from  the  Court  the  fact  that  the  complainant 
was  represented  by  counsel  in  another  cause  then  pending  in  said 
Court,  in  which  the  said  Asa  was  also  complainant,  procured  an 
order  to  be  made  directing  a  copy  to  be  published  for  the  short- 
est possible  space  of  time  allowed  by  the  law,  and  only  in  a 
newspaper  printed  in  Jersey  City,  which  it  was  almost  certain 
the  complainant  would  never  see. 

That  the  copy  of  the  said  order  is,  as  she  is  informed  and  be- 
lieves, inserted  in  the  fourth  column  of  the  fourth  page  of  the 
said  newspaper,  it  being  an  obscure  part  of  said  paper;  whereas 
all  the  other  legal  advertisements  in  said  paper  are  inserted  in 
the  third  column  of  the  third  page  of  the  said  paper,  and  so  in- 
serted, with  the  usual  form  of  heading,  as  to  be  conspicuous  or 
easily  seen.  That  the  said  order  was  not  only  inserted  in  an  ob- 
scure part  of  the  paper,  where  such  notices  would  not  likely  be 
observed  or  looked  for,  but  it  was  so  inserted  without  the  usual 
heading,  immediately  below  and  in  connection  with  some  doctor's 
adverti^ment  with  a  large  heading  to  it,  and  so  as  apparently 
to  form  a  part  of  the  said  doctor's  advertisement.  And  she 
charges  that  the  said  order  was  inserted  in  that  peculiar  and 
fraudulent  manner  with  tlio  knowknlgo  of  the  said  Asa  Wright 
and  by  the  cunning  and  contrivance  and  express  directions  of 
said  Edwin,  the  son  and  agent  of  the  said  Asa,  and  for  the  pur- 
pose of  concealing  from  the  complainant,  if  possible,  the  fact  that 
Buch  suit  was  pending  in  this  Court,  and  preventing  her  from 
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eppearing  and  making  defence  against  the  same  as  the  said  Asa 
and  Edwin  well  knew  she  had  it  in  her  power  to  do.  And  she 
cluu;gcs  that  the  pretended  publication  of  the  said  order  was  a 
gross  fraad  upon  the  law  and  upon  tho  Court ;  and  that,  by  the 
fraudalent  and  designing  conduct  and  contrivance  of  the  said 
Asa  and  Edwin,  she  was  deprived  of  the  opportunity  aflfordcd  her 
by  the  law  of  defending  herself  against  the  false  charges  set  up 
against  her  as  the  grounds  for  a  divorce.  And  she  further  says 
that  she  was  totally  ignorant  of  the  existence  of  any  such  pro- 
ceedings during  their  pendency,  and  of  the  decree  which  is  al- 
leged to  have  been  obtained  against  her,  and  remained  entirely 
ignorant  of  the  same  until  some  time  after  the  death  of  the  said 
Asa  Wright.  ,      . 

And,  as  a  further  evidence  of  fraud  and  concealment  in  pro- 
coring  said  pretended  decree,  she  charges,  that,  at  tho  time  when 
proceedings  were  first  commenced  against  her  in  tho  suit  which 
resulted  in  a  decree  of  divorce  against  her  as  the  said  confeder- 
ttes  pretend,  there  was  a  suit  pending  in  the  said  Court  between 
the  said  Asa  and  her,  in  which  the  said  Asa  was  complainant, 
^  in  which  he  sought  to  obtain  a  divorce  from  her  on  the 
groond  that  she  had  been  unfaithful  to  her  marriage  vows.  That 
she,haTing  fortunately  heard  that  such  suit  had  been  commenced 
against  her,  employed  Theodore  Frelinghu3^sen,  Esq.,  then  a  so- 
Ucitor  of  this  Court  to  file  an  answer  to  said  Asa's  bill  and  de- 
fend her  in  the  said  suit.  That  such  answer  was  filed,  denying 
all  the  material  allegations  of  the  said  bill ;  and  issue  was  there- 
upon joined  by  the  said  complainant  in  that  suit.  That  he, 
thereupon,  proceeded  to  take  evidence  in  support  of  the  charges 
in  his  bill,  and  filed  the  said  evidence  in  this  Court,  where  the 
same  now  remains ;  after  which  no  further  steps  appear  to  have 
heen  taken  in  the  said  cause.  That  she,  being  conscious  of  her 
own  integrity  and  innocence,  was  unwilling  to  dismiss  the  com- 
plwnant's  said  bill  for  want  of  prosecution ;  but  preferred  that 
the  complainant  should  make  further  efforts,  if  he  chose,  to  make 
goodhig  charges. 

She  charges  that,  under  these  circumstances,  she  had  \ik  right 
to  suppose  that  no  further  steps  could  be  taken  against  her  with- 
out notice  to  herself  or  her  attorney ;  and  that  the  prosecution  of 
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the  said  second  suit,  and  the  procurement  of  a  decree  without 
notice,  and  by  concealing  from  this  Court  the  fact  that  another 
cause  for  the  same  purpose  was  pending  undetermined  in  the 
said  Court,  was  a  gross  abuse  and  perversion  of  the  law,  a  fraud 
upon  the  practice  and  integrity  of  the  Court  and  the  rights  of 
this  complainant. 

And,  as  a  further  evidence  of  fraud  on  the  part  of  the  said 
Asa,  she  charges,  that  the  said  Asa  well  knew,  when  he  filed  his 
said  petition  in  this  Court  praying  a  divorce  from  this  complain- 
ant on  the  gi*ound  of  wilful  and  obstinate  desertion,  that  the  said 
charge  was  wholly  untrue.  He  well  knew  that  the  answer  of 
thia  complainant  to  the  bill  filed  by  the  said  Asa,  besides  deny- 
ing the  gross  and  insulting  charges  therein  contained,  set  out  the 
true  reasons  of  the  separation  which  took  place  between  this 
complainant  and  the  said  Asa,  and  showed  that  it  was  occasioned 
by  the  cruel  treatment  of  the  said  Asa.  He  knew  that  his  alle- 
gations could  be  promptly  met  and  disproved,  and  that  the  an- 
Bwer  to  them  was  on  the  files  of  this  Court ;  and  yet  he  proceed- 
ed against  her  as  an  absent  defendant,  and  procured  the  said 
pretended  decree  ex  parte^  fraudulently  withholding  from  the 
Court  important  facts  in  regard  to  the  true  situation  of  the  case 
and  of  the  parties. 

And,  as  a  further  evidence  of  fraud  in  the  procurement  of  the 
decree  she  charges,  that  it  is  alleged  in  the  decree  prepared 
and  signed  in  the  said  cause,  that  the  said  cause  was  duly 
set  down  for  hearing  "  at  the  present  term ;"  and  the  decree 
is  entitled  "at  a  special  Court  of  Chancery  held  at  Tren- 
ton on  the  19th  of  November,  1841."  And  she  charges  that 
the  said  cause  was  not  set  down  for  hearing  at  any  time ;  and 
that  the  same  could  not  be  set  down  and  heard  at  a  special  term 
of  the  said  Court ;  and  that,  if  the  same  was  heard  at  any  spe- 
cial term  or  time  by  the  consent  «jf  the  Court,  it  was  on  the  ap- 
plication of  the  said  complainant,  Asa  Wright,  or  the  said  Ed- 
win ;  and  the  said  decree  was  obtained  by  concealment  and  im- 
position. 

And  slie  denies  the  truth  of  the  allegations  contained  in  the 
petition  of  the  said  Asa  that  she  was  guilty  of  wilful  and  obsti- 
nate desertion.    On  the  contrary,  she  alleges  the  truth  to  be, 
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that  after  her  marriage  she  continued  to  reside  with  her  husband 
until  on  or  about  November  8th,  1830,  at  which  time  she,  admits, 
she  left  his  residence  and  went  to  reside  in  the  city  of  New  York. 
That  she  was  compelled  to  leave  the  residence  of  her  said  hus- 
band by  reason  of  his  cruel  treatment  of  her  during  almost  the 
whole  of  the  period  they  resided  together.  That  he  would  often, 
in  the  grossest  terms,  accuse  her  of  infidelity  to  her  marriage 
vows,  and  that  without  the  slightest  foundation  ;  that  this  course 
of  conduct  was  pursued  and  persisted  in  from  time  to  time,  until, 
satisfied  that  there  was  no  hope  of  change,  and  finding  that  his 
whole  deportment  towards  her  was  that  of  cruel  suspicion  and 
disgraceful  crimination,  she  was  compelled  to  leave  his  residence, 
and  left  the  same  with  his  full  understanding  and  knowledge. 
And  she  insists  that  the  said  pretended  decree  of  divorce  is  null 
and  void,  having  been  procured  by  fraud,  concealment  and  im- 
position, and  made  without  authority  or  right. 

The  bill  prays  a  decree  for  dower,  &c. ;  and  that  the  said 
pretended  decree  against  this  complainant  may  be  declared  inop- 
erative and  void ;  and  that  the  said  defendant  may  be  precluded 
from  setting  up  the  same  in  bar  of  the  relief  sought  by  this  com- 
plainant ;  and  for  such  other  and  further  relief,  &c. 

The  defendant  put  in  a  demurrer  to  the  bill ;  and  for  causes 
of  demurrer  showeth,  that  it  appears  by  the  bill  that  it  is  exhib- 
ited for  the  purpose,  among  other  things,  of  setting  aside  or 
making  void  and  inoperative  a  certain  decree  of  this  Court,  in  a 
certain  cause  heretofore  pending  therein,  wherein  Asa  Wright 
was  complainant,  and  the  said  Ruth  Wright  was  defendant,  dis- 
solving the  marriage  contract  theretofore  subsisting  between  the 
said  Asa  and  the  said  Ruth,  and  divorcing  the  said  Asa  from 
the  said  Ruth,  a  vincubo  matrimonii ;  and  that  the  said  Asa 
had  departed  this  life  long  prior  to  the  commencement  of  this 
suit  by  the  said  Ruth. 

2d.  That  it  appears  by  the  bill,  that  it  is  exhibited  for  the 
purpose  of  obtaining,  among  other  things,  certain  dower  or  rights 
of  dower  claimed  by  the  complainant  in  certain  real  estate  men- 
tioned in  the  bill  and  for  an  accounting  by  the  defendant  with 
the  complainant  for  the  rents  and  profits  of  said  real  estate ;  yet 
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it  does  not  sufficiently  appear  by  the  bill  that  the  defendant  ever 
was  or  that  he  now  is  in  jyossession  of  such  real  estate  or  any  part 
thereof. 

3d.  That  it  appears  by  the  bill,  that  it  is  essential  to  the  com- 
plainant's right  to  exhibit  her  said  bill  against  the  defendant  for 
the  purposes  and  in  the  manner  and  form  therein  stated,  that  tlie 
said  bill  should  allege  positively  that  the  defendant  is  heir-at- 
law  of  the  said  Asa  Wright ;  yet  it  appears  by  the  said  bill  that 
he  is  shown  to  be  such  heir-at-law  only  upon  the  information  and 
belief  of  the  complainant. 

4th.  For  that  it  appears  by  the  said  bill,  that  the  same  seeks 
a  decree  against  the  said  Edwin  R.  V.  Wright ;  yet  it  does  not 
appear  tliereby  that  any  subpena  or  other  process  is  prayed  for 
therein  against  the  said  Edwin  R.  V.  Wright  requiring  him  to 
appear  and  answer  the  said  bill. 

5th.  And,  also,  for  that  it  appears  by  the  said  bill,  that  the 
same  is  not  signed  by  any  counsellor  of  this  Court,  or  of  the  Su- 
preme Court  of  this  State,  in  the  capacity  of  counsel. 

6th.  And,  also,  for  that  it  appears  by  the  said  bill,  that  tlie 
same  is  exhibited  against  the  said  Edwin  R.  V.  Wright  for  sev- 
eral distinct  matters  and  causes  which  do  not  depend  on  each 
other;  and,  by  reason  of  joining  such  several  and  distinct  mat- 
ters and  causes  together  in  the  said  bill  which  do  not  depend  on 
each  other,  the  said  bill  is  drawn  out  to  a  considerable  length, 
and  the  said  Edwiu  R.  V.  Wright  is  compelled  to  take  a  copy 
of  the  whole  thereof;  and  by  reason  thereof  the  pleadings,  orders 
and  proceedings  will,  in  the  progress  x)f  the  said  suit,  be  intricate 
and  prolix,  and  the  said  Edwin  R.  V.  Wright  will,  by  reason 
thereof,  be  put  te  unnecessary  costs,  expenses  and  charges  in  his 
defence  thereof. 

•  7th.  And,  also,  for  that  the  complainant  hath  not  in  and  by 
her  said  bill  made  or  stated  such  a  case  as  doth  or  ought  to  en- 
title her  to  any  such  discovery  or  relief  as  is  sought  and  prayed 
for,  from  or  against  this  defendant. 

W.  Hoisted  in  support  of  the  demurrer.  He  cited  1  P.  W, 
693 ;  2  Dickensy  707 ;  Story^s  Eq.  PL  sec.  790 ;  Comberb.  200 ; 
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Stary^s  Eq.  PL  see.  409;  5  Dana,  194;  3  John.  Ch.  275;  4 
lb.  85. 

P.  D.  Vroom  contra.  He  cited  1  Scho.  ^  Lef.  864,  874 ;  2 
P.  IT.  73;  1  Bro.  Pari.  Ca.  414;  Story^s  Eq.  PI.  sec.  678, 4, 
5,  8,  9;  1  ffo/.  Pr.  42,  3,  4;  MUf.  PI.  43,  241,  302. 

The  Chancellor.  It  is  a  bill  for  dower :  this  is  tiid  sub- 
stantial relief  prayed.  The  bill  anticipates  that  a  decree  for  di- 
vorce, obtained  by  the  husband,  in  his  lifetime,  will  be  set  up  as 
a  defence ;  and  asks  dower  notwithstanding  that  decree ;  alleging 
that  it  was  fraudulently  procured,  and  setting  out  the  facts  on 
which  the  allegation  of  fraud  is  founded.  The  complainant  might 
have  filed  her  bill  for  dower  saying  nothing  of  the  decree  for 
divorce,  and  left  that  to  come  up  in  defence.  But  I  see  no  ob- 
jection to  framing  a  bill  as  this  is  framed;  and  I  think  the  de- 
fence should  be  by  plea  and  answer,  and  not  by  demurrer.  The 
grounds  of  demurrer,  therefore,  which  go  to  the  matter  of  the 
bill  are  not  well  taken.  As  to  these,  the  demurrer  will  be  over- 
ruled. 

The  want  of  prayer  for  process,  and  of  signature  of  counsel^ 
are  defects  which  require  amendment.  As  to  these  the  demur- 
rer is  allowed. 

Order  accordingly. 


11 
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Edwabd  a.  Lines  v,  Justin  Spear,  Robert  J.  Henry  and 
Robert  Johnson. 

Where  a  bill  makes  a  case  for  an  injanction,  the  injunctioQ  will  not  be  dissolved  until 
the  material  allegations  of  the  bill  are  denied  bj  answer.  If  the  answering  defend- 
ants are  unable,  from  want  of  knowledge,  to  denj  allegations  of  the  bill  which  are 
material  to  its  equity,  the  injunction  is  retained.  It  stands  on  the  case  made  by  the 
bill,  and  will  be  held  until  that  case  be  overcome.  That  the  only  defendant  who  can 
answer  such  allegations  is  absent  from  the  State  is  no  ground  of  exception  to  the 
general  rule. 

The  bill,  exhibited  April  4, 1849,  states  that,  early  in  August, 
1847,  Edward  A.  Lines,  the  complainant,  then  residing  and 
doing  business  in  Chatham,  Columbia  county,  New  York,  at  the 
solicitation  of  Justin  Spear,  one  of  the  defendants,  then  residing 
and  doing  business  as  a  grocer  in  Newark,  New  Jersey,  agreed 
with  said  Spear  to  enter  into  a  co-partnership  with  him  in  said 
grocery  business  in  Newark,  and  to  put  into  said  business  $400 
in  cash ;  in  consideration  of  which  the  complainant  was  to  be  en- 
titled to  the  half  of  all  the  stock  in  trade  then  owned  by  said 
Spear,  and  to  purchase  from  said  Spear,  for  the  sum  of  $600, 
the  undivided  half  of  two  lots  of  land  (described  in  the  bill)  in 
Newark  aforesaid,  being  Nos.  31  and  82  Kinney  street.  And 
the  complainant  was,  by  the  said  agreement,  to  be  an  equal  part- 
ner in  said  business  with  said  Spear,  in  all  respects,  during  the 
continuance  of  said  partnership ;  to  which  there  was  no  limit  set 
by  the  said  agreement. 

That  the  store  wherein  Spear  was  then  doing  business,  and 
wherein  it  was  agreed  that  the  partnership  business  should  be 
carried  on,  is  situated  on  the  last  described  of  said  lots,  and 
there  is  a  dwelling-house  on  the  first  described  of  said  lots. 

That,  at  the  time  of  the  making  of  the  said  agreement,  Spear 
represented  to  the  complainant,  as  an  inducement  to  the  com- 
plainant to  enter  into  the  same,  that  the  said  real  estate  was  un- 
incumbered save  by  a  mortgage  of  $600,  which  he.  Spear,  was 
gobg  to  take  up  with  the  $600  agreed  to  be  paid  by  the  com- 
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plainant  as  aforesaid ;  and  represented  to  the  complainant  that 
the  said  store  was  an  excellent  stand  for  business ;  that  he^ 
Spear,  had  already  a  business  very  firmly  established  there,  but 
it  being  a  business  which  required  more  capital  than  he  could 
command,  that  complainant,  by  entering  into  said  agreement 
with  him,  would  be  greatly  advantaged,  as  well  by  the  profits  of 
said  business  as  by  the  said  purchase  of  half  of  said  real  es- 
tate. 

That,  in  pursuance  of  said  agreement,  the  complainant  moved, 
with  his  family,  to  Newark,  and  on  or  about  April  1,  1848,  he 
and  his  family  entered  into  the  occupancy  of  said  dwelling-house, 
and  have  continued  to  occupy  the  same  ever  since,  the  complain- 
ant not  being  able  to  occupy  said  house  before  that  time  because, 
before  the  making  of  said  agreement,  it  had  been  rented  by  said 
Spear  until  April  1, 1848.  And  the  complainant  entered  into 
the  joint  occupancy  of  said  store  with  Spear,  as  partner  witli 
Spear ;  Spear  and  his  family  occupying  a  portion  of  said  build- 
ing on  said  second  lot  used  as  a  store. 

That  on  or  about  September  8,  1847,  the  complainant,  at  the 
request  of  Spear,  and  in  pursuance  of  said  agreement,  paid  to 
him  $1,000,  Spear  declaring  to  complainant  that  he  wanted  to 
use  $600  thereof  to  pay  ofi"  said  mortgage  of  $600. 

That  complainant  and  Spear  continued  to  carry  on  said  busi- 
ness, in  partnership,  under  said  agreement,  until  on  or  about 
January  5, 1849,  when  the  same  was  dissolved  by  mutual  con- 
sent as  hereinafter  mentioned.  That  during  all  the  period  of 
said  partnership,  the  reparations  done  to  the  houses  on  the  said 
two  lots,  which  amounted  to  $200,  were  paid  for  out  of  the 
moneys  of  said  partnership,  as  were,  also,  the  taxes  and  a  con- 
siderable sum  of  money  assessed  on  said  property  for  grading 
Kinney  street,  and  all  the  interest  on  the  mortgages  on  said 
premises,  amounting  to  ,a  considerable  sum,  the  complainant 
finding,  after  he  had  entered  into  said  partnership,  that  the  in- 
cumbrance on  said  premises  was  much  larger  than  Spear  had  rep- 
resented. That  said  property  was  taxed  to  the  firm  of  Spear  & 
Lines,  during  all  that  period,  by  the  express  directions  of  Spear ; 
and  that,  at  all  times  during  said  period,  Speiir  gave  out  and  ad- 
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mitted  that  said  land  belonged  to  him  and  the  complainant  to- 
gether. 

That,  straightway  after  the  payment  by  the  complainant  of 
said  $1,000  to  Spear,  complainant  requested  Spear  to  execute 
and  deliver  to  him  a  deed  for  his  half  of  said  real  estate ;  but 
Spear  put  him  oflF  by  a  promise  that  in  a  day  or  two,  when  he 
and  complainant  had  leisure,  they  would  go  to  a  lawyer  and  have 
the  deed  drawn,  executed  and  properly  delivered  to  the  complain- 
ant, and  gave  the  complainant  a  receipt  for  said  $1,000,  as  a 
memorandum  until  said  deed  could  be  drawn  and  delivered.  That 
complainant,  from  time  to  time,  importuned  Spear  for  said  deed ; 
but  Spear  as  often,  on  one  pretext  or  another,  delayed  the  mat- 
ter until  on  or  about  January  1,  1849,  when,  having  casually 
heard  that  Spear  had  made  an  agreement  with  one  Robert  G. 
Henry  to  sell  said  land  to  him,  the  complainant  immediately 
charged  Spear  with  the  fact,  and  upbraided  him  for  having  un- 
dertaken to  sell  what  was  not  his  property,  in  agreeing  to  sell 
the  whole  of  said  land  to  said  Henry.  And  thereupon  Spear  ad- 
mitted he  had  made  said  agreement  with  Henry,  but  added,  that 
the  complainant  had  no  cause  of  apprehension,  since  it  would 
amount  to  nothing  and  would  not  be  a  sale ;  that  Henry  was 
worth  little  if  anything,  and  could  not  take  the  property. 

That,  a  few  days  after,  Spear  made  a  calculation  of  the  net 
value  of  the  partnership  property  of  Spear  &  Lines  (in  which 
statement  was  included  all  of  said  real  estate)  after  paying  the 
debts  of  said  firm,  and  exhibited  the  same  to  the  complainant, 
and  declared,  and  showed  by  his  calculation,  that  the  amount  of 
money  to  which  he  and  complainant  were  jointly  entitled  as  the 
net  value  of  all  and  singular  their  partnership  property,  includ- 
ing said  real  estate,  after  paying  all  the  debts  and  incumbrances, 
was  $1,950 ;  and  thereupon  the  complainant  offered  to  sell  out 
his  interest  to  Spear  for  $975 — $25  less  than  he  had  paid ;  but 
Spear  alleged,  that  being  tired  of  the  grocery  business,  and  not 
having  the  means  to  buy  the  complainant's  interest  and  carry  on 
the  business,  he  would  be  willing  to  sell  his  interest  to  the  com- 
plainant for  $850. 

.  That,  having  confidence  in  Spear's  representations,  seeing 
that  Spear  had,  ever  since  the  commencement  of  said  partner- 
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ship,  had  the  entire  management  of  the  ont-door  business  of  the 
concern,  making  the  purchases  and  haying  the  charge  of  the  pay- 
ment of  the  debts  of  the  concern  and  the  collection  of  moneys 
dne  the  firm,  and  the  said  statement  and  calculation  of  Spear 
appearing,  by  an  examination  of  the  books  of  the  firm,  to  be  cor* 
rect  and  just,  and  the  complainant  bemg  extremely  solicitous  to 
saye  himself  as  best  he  might  from  further  loss  by  said  business 
connection,  though  Spear  had  but  a  few  weeks  before  assured  the 
complainant  that  the  firm  was  making  money,  agreed  with  Spear  • 
to  purchase  Spear's  interest  in  said  business  and  real  estate,  for 
the  sum  of  $850,  and  that  the  said  sum  should  be  paid  to  Spear 
out  of  the  proceeds  of  the  sale  of  said  real  estate  to  said  Henry, 
if  Henry  should  take  it,  otherwise  by  complainant,  if  Henry 
should  fail  to  take  said  property  ;  and  thereupon  the  complainant 
was  to  haye  a  deed  for  said  real  estate  and  was  to  assume  the 
debts  of  the  firm  and  take  the  stock  and  moneys  due  the  firm. 
And,  a  few  days  after,  Spear  went  to  an  attorney  and  procured 
a  certain  instrument  of  writing  to  bo  drawn  whereby,  after  re- 
citing, in  efiect,  that  there  existed  an  agreement  executed  be- 
tween said  Spear  and  said  Henry  for  the  sale  of  said  land  to 
Henry  for  $2,800,  it  was  stipulated,  in  efiect,  that  in  case  Henry 
should  take  the  premises  on  the  1st  of  April,  1849,  then  that  the 
complainant  should  haye  $150,  out  of  said  $2,800,  (the  incum- 
brances by  way  of  mortgage  on  said  property  being  estimated  to 
amount  to  $1,800,)  and  should  yield  up  the  possession  of  said 
premises  on  said  1st  of  April.     And  complainant  believes  it  was 
further  stipulated,  in  said  instrument,  that  in  that  case  the  com- 
plainant was  to  pay  $50  for  the  use  of  the  premises  from  the 
time  of  the  entering  into  said  agreement  between  the  complain- 
ant and  said  Spear  until  said  Ist  of  April.     But  the  complain- 
ant, having  no  copy  or  memorandum  of  said  instrument,  cannot 
speak  positively  as  to  the  contents  thereof,  the  same  being  in  the 
possession  of  Robert  Johnson  hereinafter  mentioned,  or  of  his 
attorney,  and  said  Johnston's  attorney  having  refused  to  com- 
plainant's attorney  access  thereto  or  a  copy  thereof,  alleging 
that  Johnston  was  unwilling  that  complainant's  attorney  should 
see  it  or  have  a  copy  of  it,  and  that  Johnston  was  unwilling  to 
give  the  complainant  a  stick  to  beat  out  his,  Johnston's,  brains 
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with,  or  words  to  that  effect.  And  it  was  further  stipulated  by 
the  said  instrument,  in  case  Henry  should  not  take  the  premises 
on  said  1st  of  April,  then  that  the  complainant  should  be  enti- 
tled to  the  same,  and  should  pay  Spear  $850  in  cash,  said  prem- 
ises being  subject  to  the  aforesaid  incumbrances. 

That,  at  the  time  of  executing  said  agreement,  Spear,  with 
his  wife,  executed  to  the  complainant  a  deed  for  said  premises, 
and  left  it  in  the  hands  of  A.  S.  Hubbell,  Esq.,  to  be  delivered 
to  the  complainant  in  case  Henry  should  fail  to  take  said  prem- 
ises on  said  1st  of  April. 

That,  according  to  said  last  mentioned  agreement  between  him 
and  Spear,  he  did,  on  or  about  January  5, 1849,  by  an  agree- 
s^ent  then  made  with  Spear,  assume  the  debts  of  said  firm,  and 
Spear  transferred  to  him  all  Spear's  share  and  interest  in  the 
goods  in  said  store  and  the  books  of  account,  debts,  dues,  rights 
and  credits  of  said  Spear  &  Lines,  and  the  said  firm  was  there- 
upon dissolved. 

That,  in  a  very  few  days  after  such  dissolution,  he  discovered 
that  Spear  had  omitted,  in  his  said  calculation,  debts  which  had 
been  contracted  by  him  in  the  name  of  said  firm,  and  of  which 
the  complainant  had  no  account  in  the  books  of  said  firm  or 
otherwise,  to  the  amount  of  $150.  That  he  spoke  to  Spear, 
immediately  after  such  discovery  and  on  or  about  January  19, 
1843,  and  charged  that  it  evinced  bad  faith  in  Spear  in  inducing 
the  complainant  to  make  said  agreements ;  and  Spear  alleged 
that  said  debts  had  escaped  his  recollection ;  and  that  he  would 
give  complainant  his  two  notes  for  $75  each,  payable  in  three 
and  six  months  ;  and  said  there  would  be  no  question  about  the 
payment  of  said  notes,  as  he  Spear  was  about  going  into  busi- 
ness. And  Spear  proposed  that,  on  giving  said  notes,  the  com- 
plainant and  he  should  each  sign  a  short  paper  ratifying  said 
agreement  of  January  5, 1849  ;  to  which  proposition  the  com- 
plainant, believing  Spear's  statement,  consented ;  and  Spear  then 
gave  complainant  said  two  notes  for  $75  each,  dated  January  19, 
1849,  payable  in  three  and  six  months,  to  complainant's  order, 
without  defalcation  or  discount ;  and  Spear  then  drew  a  paper 
setting  forth,  in  effect,  that  in  consideration  of  a  further  settle- 
ment with  him,  Spear,  it  was  understood  that  the  agreement  made 
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with  Spear  on  the  5th  Januarj,  1849,  should  be  carried  out  the 
same  as  if  no  new  arrangement  had  been  made ;  which  paper 
was  signed  by  complainant,  and  immediately  thereafter  Spear 
left  the  store  wherein  said  last  mentioned  transaction  had  taken 
place,  and,  in  company  with  said  Robert  Johnsfon,  who  was 
waiting  for  him,  went  to  New  York  to  engage  his  passage  and 
make  arrangements  to  go  to  California. 

That  said  notes  remain  in  complainant's  hands  wholly  unpaid. 
That  said  Robert  Johnston  was  present  at  and  cognizant  of  said 
last  mentioned  transaction,  and  fully  aware  of  the  fraud  thereof. 

That,  in  a  few  days  after  this  last  transaction,  the  complain- 
ant discovered  that  Spear  had  involved  the  partnership  in  anottier 
debt,  of  $158,  or  thereabout,  and  of  which  no  account  had  been 
in  any  way  given  to  the  complainant,  nor  any  entry  thereof  made 
in  any  of  the  books  of  said  firm,  nor  any  mention  made  in  the 
said  calculation  of  said  Spear ;  but  the  same  had  been  kept  en- 
tirely out  of  sight  and  from  complainant's  knowledge,  by  Spear* 
And  the  complainant,  directly,  undertook  to  get  some  explana- 
tion from  Spear ;  but  after  repeated  efforts  was  unable  to  do  bo  ; 
and  at  last,  Spear,  to  rid  himself  of  complainant's  importunitiea 
on  the  subject,  appointed  a  meeting  at  complainant's  house  fo^ 
the  purpose  of  giving  the  complainant  the  desired  explanation ; 
but  Spear,  at  or  near  the  time  so  appointed,  went  secretly,  in  the 
night,  to  New  York,  and  there  went  on  board  a  vessel  bound  for 
California,  and  rcmamed  there  until  the  vessel  sailed. 

That,  from  time  to  time,  since  January  19,  1849,  the  com- 
plainant has  discovered  debts,  amounting  to  more  than  $600, 
which  had  been  contracted  in  the  name  of  said  firm,  prior  to  the 
dissolution,  by  Spear,  without  complainant's  knowledge,  and  of 
which  Spear  had  made  no  account  in  the  books  of  the  firm,  nor 
in  his  said  calculation  ;  the  existence  of  which  was  well  known 
to  Spear  at  the  time  of  entering  into  said  agreement  for  dissolving 
said  partnership,  and  was  fraudulently  concealed  by  him  from  the 
complainant. 

That  in  sjiid  calculation  made  by  Spear  many  of  the  debts  due 
from  said  firm,  and  which  had  been  contracted  by  Spear,  in  New 
York,  in  the  name  of  the  firm,  were  put  down  at  sums  consider- 
ably below  their  real  amount,  and  some  of  the  assets  of  the  firm 
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irere  pot  down  at  amonnts  far  exceeding  their  real  value.  And 
llie  complainant  charges  that  Spear  made  the  said  calculation  in 
manner  aforesaid  and  with  the  concealments  aforesaid  with  the 
deliberate  intention  thereby  to  defraud  the  complainant  out  of  his 
portion  of  said  real  estate,  and  fraudulently  to  prevail  on  the 
complainant  to  assume  the  payment  of  the  debts  of  the  firm ;  the 
complainant  showing  that  the  assets  of  said  firm,  exclusive  of 
laid  real  estate,  were  insufficient  by  $1100,  or  thereabouts,  for 
the  payment  of  the  debts  of  the  firm ;  but  which  fact  was  stu- 
diously and  fraudulently  concealed  from  the  complainant  by 
Spear. 

That,  on  or  about  January  16, 1849,  as  the  said  Robert  John- 
ston pretends,  but  the  complainant  prays  a  discovery  thereof, 
Spear  pretended  to  convey  to  said  Henry  the  said  premises,  for 
$2,800,  subject  to  the  mortgages  on  said  premises  ;  and,  as  part 
of  the  same  transaction,  Henry  pretended  to  convey  to  said  Rob- 
ert Johnston  the  same  premises,  for  the  same  consideration,  sub- 
ject to  the  mortgages ;  and  that,  at  the  time  of  the  execution  of 
the  last  mentioned  conveyances,  the  deed  which  had  been  loft  in 
the  hands  of  said  A.  S.  Hubbell  for  delivery  to  the  complainant 
in  case  Henry  should  fail  to  take  said  premises  on  the  1st  of 
April,  1849,  was  destroyed  by  or  at  the  instance  of  Spear,  Hen- 
ry and  Johnston  or  one  of  them.  That  the  making  of  said  pre- 
tended conveyances  and  the  destruction  of  said  deed  took  place 
without  complainant's  knowledge;  nor  had  he  any  intimation 
thereof  until  some  time  in  March,  1849. 

That,  at  the  time  of  the  making  of  the  said  agreement  between 
Spear  and  Henry  for  the  sale  of  said  property,  the  complainant's 
interest  in  said  property  was  well  known  to  the  agent  of  Henry 
who  negotiated  the  matter  and  to  said  Henry ;  Spear  having 
theretofore  expressly  told  said  agent ;  and  when  inquired  of  by 
said  agent,  in  the  presence  of  Henry,  concerning  the  complain- 
ant's interest  in  the  said  property.  Spear  replied  that  the  com- 
plainant had  nothing  to  show  for  it.  The  complainant  therefore 
charges  that  Henry  had  full  and  complete  notice  of  tj^e  complain- 
ant's interest  in  said  property.  The  complainant  also  charges 
that  the  said  agreement  between  Henry  and  Spear  was  a  fraud 
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upon  the  complidnant,  and  intended  as  such  bj  Spear  and 
Henry* 

That,  after  said  agreement  between  Spear  and  Henry  had 
come  to  the  knowledge  of  the  complainant,  and  some  time  prior 
to  January  5, 1849,  and  before  the  said  conversation  between 
complainant  and  Spear  which  resulted  in  the  making  of  the  said 
calculation  by  Spear,  the  complainant  was  in  the  bakery  of  A. 
Johnston,  and  the  said  Robert  Johnston  was  also  there ;  and  the 
conyersation  between  the  complainant  and  A.  Johnston  turned 
upon  the  said  agreement  between  Henry  and  Spear  for  the  sale  of 
said  premises ;  and  the  complainant,  there,  in  the  hearing  of  said 
Robert  Johnston,  complained  that  Spear  had  agreed  to  sell  said 
premises  to  Henry,  and  had  made  the  proceeds  of  such  sale  pay- 
able to  himself,  and  not  to  the  complainant  and  him  jointly,  since 
the  complainant's  interest  in  the  property  was  equal  to  Spear's, 
or  used  words  to  that  effect.  That  A.  Johnston,  the  brother  and 
friend  of  R.  Johnston,  well  knew,  from  the  time  of  complainant's 
arrival  in  Newark,  after  entering  into  said  partnership  with 
Spear,  that  the  complainant  was  an  equal  owner  of  said  property 
with  Spear ;  the  said  A.  J.  having,  shortly  after  complainant's 
arrival  in  Newark,  spoken  to  the  complainant  on  the  subject  and 
advised  him  to  search  the  records  for  incumbrancces  on  said 
property. 

That  said  R.  J.  well  knew  of  the  complainant's  interest  in 
said  premises,  and  was  well  aware  of  the  fraudulent  conduct  of 
Spear  towards  the  complainant ;  and  the  complainant  also  charges 
that  the  taking  of  said  deed  by  him  from  Henry  was  a  fraud 
upon  the  complainant,  and  an  attempt  by  said  U.  J.,  in  combin- 
ation with  Spear  and  Henry,  to  deprive  tlie  complainant  of  his 
known  interest  in  said  premises. 

That  complainant's  interest  in  said  premises  was  well  and 
generally  understood  by  the  persons  with  whom  said  firm  had 
transacted  business. 

That  the  delivery  of  said  deed  to  Henry  and  the  conveyance 
by  Henry  to  R.  J.  was  a  fraudulent  contrivance  intended  to  give 
the  Ji'ansaction  the  appearance  of  fairness  as  though  Henry  had 
fulfilled  said  agreement  between  him  and  Spear.  That  since 
said  conveyance  by  Henry  to  R.  Johnston,  Henry  has  never  taken 
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a  deed  for  said  premises.  That,  since  said  pretended  oonveyance 
to  Henry  and  by  him  to  R.  J.,  Henry  has  declared  that  he  had 
taken  the  deed  and  paid  the  consideration ;  and  has  also  since  de- 
clared that  he  has  not  fulfilled  said  agreement  between  him  and 
Spear  ;  and  has  also  said  that  all  the  money  Spear  received  for 
said  premises  he,  Spear,  had  received  from  R.  J.,  but  that  he, 
Henry,  could  not  say  how  much  ;  and,  since  then,  R.  J.  has  said 
that  he  bona  fide  took  said  deed  from  Henry  and  paid  him  the 
full  amount  of  $1,000,  the  consideration  by  said  agreement  be- 
tween Henry  and  Spear  to  be  paid  for  said  premises  over  and 
above  the  incumbrances  thereon  ;  and  at  other  times  the  said  R. 
J.  has  said  that  he  did  not  purchase  the  said  premises,  but  loaned 
$1,000  to  Henry  to  enable  him  to  fulfill  said  agreement  and  take 
said  deed  ;  and  that  he,  R.  J.,  took  said  deed  from  Henry  to  se- 
cure himself  for  said  loan  of  $1,000 ;  and  that  he  was  afraid 
that  Henry  would  not  take  said  premises  on  said  Ist  of  April, 
1849,  and  desired  that  the  complainant  would  take  them  ofi*  his 
hands  and  pay  him  said  money  paid,  as  said  R.  J.  alleges,  by 
him  to  Henry. 

That  the  complainant  has  been  informed  and  believes  that,  since 
the  said  pretended  conveyance  by  Henry  to  R.  J.,  the  said  R.  J. 
has  sent  word  to  Henry  that  he  wanted  him,  Henry,  to  take  said 
premises  on  said  1st  of  April,  according  to  said  agreement  of 
Henry  with  Spear,  and  that  Henry  has  returned  for  answer  that 
he  would  not  take  said  premises  because  said  R.  J.  had  not  com- 
plied with  the  agreement  between  them,  which  was  to  the  effect 
that  R.  J.  should  clear  the  property  of  one  of  the  mortgages  upon 
it,  and  that  that  must  be  done  by  R.  J.  before  he,  Henry,  would 
consent  to  take  the  deed  according  to  said  agreement  with 
Spear. 

That  Henry,  on  being  inquired  of  by  complainant  as  to 
whether  any  provision  was  made,  in  said  pretended  purchase  by 
Henry,  for  the  payment  to  the  complainant  of  the  $150  men- 
tioned in  the  said  agreement  between  Spear  and  the  complainant, 
and  made  payable  in  case  Henry  should  take  said  property  on 
said  1st  of  April,  1849,  has  replied,  at  some  times,  that  said  sum 
would  be  paid  by  him  to  complainant  and  that  complainant  need 
have  no  apprehension  about  it.    But  complainant  shows  that 
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neither  said  Henry  nor  said  R.  J.,  nor  Spear,  have  at  any  time 
paid  said  money ;  but,  instead  thereof,  the  said  Henry  and  R.  J. 
declare  that  it  is  uncertain  whether  complaiuant  will  be  entitled 
to  it. 

And  complainant  believes  and  charges,  that  Henry  and  R.  J. 
intend,  in  confederacy  with  Spear,  to  de&aud  the  complainant  na 
well  of  said  $150  as  of  his  entire  interest  in  said  real  property. 

That  Spear,  as  complainant  is  informed  and  believes,  did,  very 
shortly  before  his  departure  for  California,  confess,  or  in  some 
way  cause  to  be  entered  up,  a  judgment  or  judgments  against 
him  in  favor  of  said  R.  J.,  whereupon  execution  or  executions 
have  been  issued  and  levied  on  all  the  personal  property  of  said 
Spear,  household  goods,  &c. ;  which  personal  property  is  now 
held  by  said  R.  J.  under  cover  of  said  levies  ;  no  sale  having 
been  made. 

That,  shortly  before  Spear's  said  departure,  the  said  R.  J.  de- 
clared that  Spear  owed  him  nothing. 

That  since  said  levies  the  said  goods  and  personal  property 
b^ve  remained  in  the  possession  of  the  wife  of  Spear ;  and  she 
has  lately  declared  that  she  is  willing  to  rent  part  thereof,  and 
intends  to  find  storage  for  the  remainder  during  an  absence  from 
the  State  which  she  contemplates. 

That,  shortly  before  Spear's  said  departure,  he  executed  to 
said  R.  J.  a  power  of  attorney,  and  that,  by  virtue  thereof,  said 
R.  J.,  since  Spear's  departure,  has  possession  of  Spear's  books 
of  account  and  other  evidences  of  debt  belonging  to  Spear,  and 
is  collecting  the  moneys  due  thereon. 

The  complainant  charges,  that  said  confessed  judgment  is 
frudulent,  and  was  made  with  a  view  of  preventing  the  complain- 
ant from  obtaining  any  payment  out  of  the  personal  property  of 
Spear  on  the  said  two  notes  of  $75  each,  and  any  redress  for  the 
manifold  deceptions  and  frauds  before  mentioned,  practised  by 
Spear  on  the  complainant ;  and  that  said  power  of  attorney  was 
given  with  the  like  intention. 

Complainant  believes  and  charges  that  no  consideration  was  in 
reality  given  by  R.  J.  to  Spear  or  Henry  for  said  deed ;  and  that 
if  any  money  passed  between  R.  J.  and  Henry  and  Spear  on  sud 
pretended  delivery  of  said  deeds  from  Spear  to  Henry  and  from 
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Vf^r^  9f  K.  :•-  •J'*'^  ««*  '^  P^^  "^^P^y  ^  ^^®  *®  ^^®^  ^^ 
<^;-«^«^  V  tW  t-%9af$ts^ts>x\.  And  was  in  some  way  returned  to  said 
*     .  >,  TSfc^A  Srvur,  \r  virtue  of  some  agreement  between  them 

;^.ft.>  a.^Y.:^«  >J^  not,  as  complainant  believes,  and  he  has  taken 
vyi.iiKi  ^'  v//.^,vrr.;  hiusolf,  paid  any  money  to  R.  J.  on  account  of 

t^ua  K.  J*  ha$^  inequitably  and  unjustly,  commenced  proceed- 
jj^  ^<ju:uLS  cho  complainant  for  the  recovery  of  the  possession  of 
Mtti  ^'wt^s'js  before  C.  H.  A«,  a  Justice,  and  has  also  com- 
u«ittM%vi  A  «ui(  before  the  same  Justice  against  the  complainant, 
Oft  ii&o  uAWo  of  Spear,  to  the  use  of  said  R.  J.,  for  the  collection 
v4  ih^  »aid  $50  in  and  by  said  agreement  between  complainant 
^  S)H'ar  stipulated  to  be  paid  to  Spear  in  the  event  of  Henry's 
tttkin^  the  premises  on  said  April  1st,  1849. 

'rimt  Spear,  shortly  prior  to  said  16th  January,  1849,  after 
tho  dissolution,  offered  said  premises  to  a  merchant  in  Newark, 
Hud  to  take  his  unsecured  note  therefor,  for  $850 ;  and  that  said 
Spear  proposed  said  sale  for  the  declared  purpose  of  dcpriviijg 
Uio  complainant  of  his  interest  in  said  premises.  Complainant 
charges  that  Johnston,  having  notice  of  complainant's  interest, 
and  combining  with  Spear  in  said  pretended  conveyance  thereof 
to  him,  Johnston,  by  Henry,  ought  not  to  be  permitted  to  hold 
complainant's  interest  in  said  premises  under  said  pretended  con- 
veyance. 

The  bill  prays,  that  the  said  agreement  in  writing,  made  by 
the  complainant  with  Spear,  touching  said  real  estate  and  the 
disposition  of  the  moneys  arising  from  the  sale  thereof  to  Henry, 
or  the  taking  of  the  deed  therefor  by  the  complainant  in  ca,3e  of 
the  failure  of  Henry  to  take  said  deed  therefor,  may  be  set  aside  ; 
the  same  having  been  obtained  by  fraud,  deception  and  imposi- 
tion upon  the  complainant,  by  Spear,  with  the  aid  and  combina- 
tion, as  complainant  believes,  of  R.  J.  and  Henry;  and  that  the 
said  other  agreement,  between  the  complainant  and  Spear, 
touching  the  dissolution  of  said  partnership  may  be  set  aside,  the 
same  having  also  been  obtained  by  fraud  and  imposition  on  the 
complainant.  And  that  Henry,  R.  J.  and  Spear,  or  one  of  them, 
may  be  decreed  to  pay  to  the  complainant  the  half  of  said  prem- 
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ises ;  and  that  an  account  may  be  taken  of  the  partnership  bvai- 
ness  from  the  commencement  thereof  until  the  ti&e  of  the  dis- 
solution, as  well  as  of  all  payments  of  debts  of  the  firm  paid  by 
complainant  since  said  dissolution ;  and  that  Spear  may  be  de- 
creed to  pay  to  the  complainant,  out  of  the  other  half  of  said 
property,  his  just  proportion  of  the  debts  of  said  firm  so  paid  by 
the  complainant  since  said  dissolution,  as  well  as  his  proportion  of 
those  unpaid  at  this  time ;  or,  if  the  Court  shall  be  of  opinion  that 
the  complainant  is  not  entitled  to  the  relief  before  prayed,  then 
that  the  said  deed  to  R.  J.,  if  it  should  appear  that  any  money 
was  advanced  by  him  bona  fide  thereon  to  said  Henry,  (which 
the  conlplainant  believes  and  charges  is  untrue,)  be  held  to4>e  a 
lien  on  the  said  premises  only  to  the  amount  of  such  advance, 
and  liable  to  be  discharged  by  the  payment  of  the  amount  so  ad- 
vanced, with  the  interest  thereon  ;  or,  if  the  Court  shall  think 
the  complainant  is  not  entitled  to  any  of  the  before  mentioned  re- 
lief, then  that  the  said  Henry,  R.  J.  and  Spear,  or  one  of  them, 
be  decreed  to  pay  the  complainant  the  said  sum  of  $150  men- 
tioned in  said  agreement  between  the  complainant  and  Spear 
touching  said  real  estate  and  the  disposition  of  the  proceeds 
thereof  in  case  said  Henry  should  take  the  same  on  the  Ist  of 
April,  1849  ;  and  that  said  R.  J.  bo  injoined  from  conveying  or 
incumbering  the  said  premises ;  and  from  prosecuting  said  suits 
at  law,  or  taking  any  step  for  the  recovery  of  the  possession  of 
said  premise^,  or  for  the  ouster  of  the  complainant  therefrom,  or 
for  the  collection  of  the  said  $150  stipulated  as  aforesaid  by  said 
agreement  to  be  paid  by  the  complainant  to  Spear  on  the  said  1st 
of  April  in  case  Henry  should  take  said  land  and  premises ;  and 
for  such  other  and  further  relief,  &c. 

On  the  readmg  of  this  bill  the  injunction  prayed  was  allowed. 

The  defendants  Henry  and  Johnston  put  in  their  answer  to 
the  bill ;  and  thereupon  moved  to  dissolve  the  injunction. 

In  reference  to  material  allegations  of  the  bill,  these  defend- 
ants answered  that  they  had  no  knowledge. 

k 

No  answer  was  put  in  by  the  defendant  Spear. 
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J.  ChettDOod  and  ^.  S.  Hubbell  in  support  of  the  motion. 
They  cited  1  Xireen's  Ch.  172,  404 ;  3  lb.  446. 

^.  Whitehead  contra.  He  cited  1  Paige^  164 ;  Dev.  Eq.  429 ; 
8  Eq.  Dig.  457  ;  Hopkins^  148  ;  2  John.  Ch.  204. 

The  Chancellor.  I  see  no  satisfactory  ground  on  which 
this  case  can  be  made  an  exception  to  the  general  rule  that  an  in- 
junction will  not  be  dissolved  without  the  answer  of  all  the  de- 
fendants implicated. 

Where  a  bill  makes  a  case  for  an  injunction,  the  injunction 
will  not  be  dissolved  until  the  material  allegations  of  theT)ill  are 
denied  by  answer.  If  the  answering  defendants  are  unable, 
from  want  of  knowledge,  to  deny  allegations  of  the  bill  which  are 
material  to  its  equity,  the  injunction  is  retained.  It  stands  o;i 
the  case  made  by  the  bill,  and  will  be  held  until  that  case  be 
overcome.  That  the  only  defendant  who  can  answer  such  alle- 
gations is  absent  from  the  State  is  no  ground  of  exception  from 
fhe  general  rule.  In  this  case,  the  answering  defendants  say, 
in  reference  to  several  such  allegations,  that  they  have  no  know- 
ledge. 

Motion  denied. 
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Rogers,  Ketchum  &  Grosvenor  v.  The  New  Jersey  Insu- 
rance Company  and  William  Stevens. 

p.,  beingr  indebted  to  B.  E.  &  G.,  partnerB,  gave  them  bis  note  for  the  amount,  dated 
June  2*Jtb,  1843,  payable  in  ninety  days,  and,  as  collatteral  security,  executed  and 
deliTered,  at  the  same  time,  to  R.  a  power  of  attorney  authorizing  him,  in  the  name 
of  P.,  to  soil,  assign  and  transfer  ten  shares  of  stock  of  the  New  Jersey  Insuranoe 
Company,  standing  in  P/s  name,  on  which  $300  had  been  paid ;  and  P.,  at  the  same 
time,  delivered  to  R.,  for  the  partnership,  a  cerLificate  of  the  said  Company  that 
there  were  then  standing  in  P/s  name  on  the  books  of  said  Company  ten  shares  of 
stock,  transferablo  only  on  the  books  of  the  Company.  The  note  was  not  paid.  On 
the  14th  of  January,  1846,  the  said  shares  were  sold,  pursuant  to  previouB  adrer- 
tiscnicnt,  by  the  Sheriff  of  Essex  county,  on  a  judgment  obtained  by  S.  against  P., 
and  bought  by  S.  at  that  sale,  and  were  transferred  by  the  Sheriff  to  S.  on  the  books 
of  the  Insurance  Company.  S.  had  notice  of  the  facts  before  his  purchase.  On  the 
29th  of  August,  1846,  the  said  power  of  attorney  and  certificate  were  presented  to 
the  Insurance  Company,  and  they  were  requested  to  permit  the  transfer  on  their 
books  of  said  shares  to  R.,  which  they  declined.  JMd,  that  the  complainants  were 
entitled  to  relief. 

On  the  14th  of  March,  1848,  Thomas  Rogers,  Morris  Ketch- 
um  and  Jasper  Grosvcner,  partners,  &c.,  exhibited  their  bill, 
stating,  that  Andrew  Parsons,  being  indebted  to  them  in 
$304.65,  did,  in  order  to  secure, the  payment  thereof,  make  and 
deliver  to  them  his  note,  dated  June  29th,  1843,  for  the  pay- 
ment to  them  of  said  sum  in  ninety  days,  for  value  received, 
without  defalcation  or  discount,  and,  as  a  further  security  for  the 
payment  of  the  same,  did,  on  the  same  day  and  year,  execute 
under  his  hand  and  seal  and  deliver  to  said  Thomas  Rogers,  one 
of  said  firm,  a  power  of  attorney,  bearing  date  the  same  day, 
constituting  the  said  Thomas  Rogers  his  attorney,  for  him  and 
in  his  name  and  behalf  to  sell,  assign  and  transfer  ten  shares  in 
the  capital  stock  of  the  "  New  Jersey  Insurance  Company,  at 
Newark,  upon  which  $300  had  been  paid ;  and  by  the  same 
power  of  attorney  did  authorize  said  Thomas  Rogers  to  appoint 
one  or  more  attorney  or  attomies  under  him,  with  like  powers  ; 
and  at  the  same  time  the  said  Andrew  handed  over  and  delivered 
to  the  complainants  a  certificate  of  the  said  "  The  New  Jersey 
Insurance  Company,"  marked  No.  85,  and  dated  May  8th,  1885; 
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which  certified  that  there  were  then  standing  in  the  name  of  the 
said  Andrew  Parsons,  in  the  books  of  said  Company,  ten  shares  of 
capital  stock,  which  were  transferable  only  on  the  books  of  said 
Company,  and  which  was  signed  by  F.  H.  Smith,  Secretary  of 
said  Company,'  and  on  which  certificate  there  were  endorse- 
ments signed  by  said  F.  H.  Smith,  acknowledging  that  he  had 
receiyed  the  first  instalment  of  $5,  and  the  second  instalment 
of  $25,  on  each  share  of  said  stock ;  by  rirtue  of  which  power 
of  attorney  and  delivery  of  certificate,  the  said  Andrew  Parsons 
was  divested  of  all  interest  over  said  shares,  and  the  same  be- 
came vested  in  the  complainants  when  said  note  became  due  and 
unpaid. 

That  the  said  note  was  not  paid  when  it  became  due,  and  still 
remains  unpaid ;  and  that  Parsons  has  been  for  some  time  past 
and  now  insolvent,  as  complainants  believe. 

That,  by  virtue  of  said  power  of  attorney,  the  said  Thomas 
Rogers  did,  on  the  28th  of  August,  1846,  execute,  under  his  hand 
and  seal,  and  deliver  to  A.  0.  Boylan,  of  Newark,  a  power  of 
attorney,  of  that  date,  constituting  said  A.  0.  Boylan  his  attor- 
ney, for  him  and  in  the  name  of  said  Parsons  to  assign  and  trans- 
fer unto  J.  Mortimer  Hall  ten  shares  of  the  capital  stock  of  said 
Company,  upon  which  $300  had  been  paid,  that  were  standing 
in  the  name  of  Andrew  Parsons  on  the  books  of  said  Company, 
on  the  8th  of  June,  1843,  and  also  to  collect  and  recover  any 
dividend  or  dividends  which  may  have  been  declared  thereon  and 
not  paid  to  said  Andrew  Parsons ;  and  that  the  transfer  of  said 
shares  to  be  made  to  said  Hall  in  pursuance  of  said  power  of 
Attorney  was  to  enure  to  and  for  the  benefit  of  the  complainants. 

That  on  the  29th  of  the  same  month  of  August,  the  said  Boy- 
lan called  at  the  ofiSce  of  the  said  Insurance  Company,  presented 
the  said  certificate  and  the  said  power  of  attorney  to  the  said 
Secretary  of  said  Company,  and  requested  from  him  permission 
to  transfer  to  said  Hall  in  the  name  of  said  Parsons,  by  virtue  of 
said  power  of  attorney,  the  said  ten  shares,  on  the  books  of  said 
company,  and  payment  over  to  him,  said  Boylan^  of  any  divi- 
dends which  had  been  declared  thereon  and  not  paid  to  said  Par- 
sons ;  to  which  request  the  said  Secretary  replied,  that  there 
wss  no  stock  Btanding  in  the  name  of  said  Parsons  on  the  books 
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of  said  Company,  as  the  same  had  already  been  transferred  by 
the  Sheriff  of  Essex  to  William  Stevens,  and  he  refused  to  pay 
any  dividend  that  had  been  declared  upon  the  said  stock. 

That  the  complainants  have  been  informed  and  believe,  that  a 
suit  was  commenced  some  time  since,  they  do  not  know  when  in 
particular,  by  said  Stevens  against  said  Parsons,  in  the  Supreme 
Court ;  and  that  judgment  was  obtained  therein ;  but  when  and 
for  what  sum  the  complainants  are  ignorant ;  and  that  execu- 
tion was  issued  thereon  to  the  sheriff  of  Essex,  who  levied  on  said 
ten  shares  of  stock  as  the  property  of  said  Parsons.  That  said 
shares  were  advertised  by  said  sheriff  to  be  sold  on  the  14th  of 
January,  1846,  to  satisfy  said  execution. 

That  said  Thomas  Rogers,  as  soon  as  he  was  informed  of  said 
advertisement,  caused  a  notice  in  writing  to  be  given,  on  the  18th 
of  January,  1846,  to  the  gaid  Sheriff  of  Essex,  that  the  said  stock 
so  levied  on  by  him  was,  by  a  power  of  attorney  dated  June  29th, 
1843,  duly  executed  by  said  Andrew  Parsons  to  him  said  Thomas 
Rogers,  assigned  and  transferred  to  him  as  collateral  security 
for  a  note,  dated  on  that  day,  given  by  said  Parsons  to  Rogers, 
Ketchum  &  Grosvenor,  for  $304.60 ;  and  that  the  said  stock 
was  then  held  by  him  said  Thomas  Rogers  for  the  purpose  afore- 
said ;  and  also  that  at  the  sale  of  said  ten  shares  made  by  said 
Sheriff,  on  the  14tli  of  January,  1846,  and  before  the  same  were 
sold,  he  caused  the  contents  of  said  notice  to  be  publicly  made 
known  among  the  bidders  at  the  said  sale  and  other  persons  pres- 
ent thereat.  That  William  Stevens  became  the  purchaser  at 
said  Sheriff's  sale  of  said  ten  shares,  then  standing  in  the  name 
of  said  Parsons  on  the  books  of  said  Company,  for  $20  a  share ; 
and  that,  at  the  time  of  said  purchase,  and  some  time  prior 
thereto,  the  said  Stevens,  as  the  complainants  have  been  inform- 
ed and  believe,  well  knew  of  the  existence  of  the  power  of  attor- 
ney given  as  aforesaid  by  said  Parsons  to  said  Thomas  Rogers, 
and  that  said  Stevens  indemnified  the  said  Sheriff  previous  to 
said  sale,  for  his  proceeding  thereon. 

That  the  complainants  are  informed  and  believe  that  the  said 

ten  shares  were,  after  said  sale,  transferred  by  said  Sheriff  to 

said  Stevens  on  the  books  of  said  Company,  the  said  Company 

well  knowing  at  the  time  of  said  transfer  of  the  existence  of  said 
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power  of  attorney  so  given  for  the  purpose  aforesaid  by  said  Par- 
sons to  said  Thomas  Rogers. 

That  Silas  D.  Canfield,  of  Patcrson,  by  virtue  of  a  power  of 
attorney,  dated  January  29thj  184G,  given  to  him  by  said  Thomas 
Rogers,  for  the  transfer  of  said  ten  shares,  applied  to  the  Secre- 
tary of  said  Company,  at  the  office  of  said  Company  on  the  same 
day  and  a  day  or  two  thereafter,  to  permit  him  to  transfer  said 
ten  shares  on  the  books  of  the  Company  to  and  for  the  use  and 
benefit  of  the  complainants,  he  the  said  Canfield  at  the  same  time 
exhibiting  the  last  mentioned  power  of  attorney  and  the  above 
mentioned  certificate  of  stock  to  the  said  Secretary ;  which  he 
refused  to  do ;  and  that  this  application  was  mado  previous  to 
the  said  transfer  of  said  shares  to  said  Stevens,  as  the  complain- 
ants have  understood  and  believe  and  therefore  charge. 

That  the  said  Thomas  Rogers  acted  in  the  above  transaction 
as  agent  for  and  in  behalf  of  said  firm  of  Rogers,  Ketchum  & 
Grosvenor ;  and  that  said  power  of  attorney  so  given  by  Par- 
sons to  Thomas  Rogers  was  given  as  collateral  security  for  the 
payment  of  said  note  of  $304.66,  and  was  made  for  the  benefit 
of  said  firm. 

The  bill  prays,  that  the  said  Company  may  be  decreed  to  per- 
mit the  said  ten  shares  to  be  transferred  by  said  A.  0.  Boylan 
on  the  books  of  said  Company,  by  virtue  of  said  powers  of 
attorney  or  to  permit  said  Thomas  Rogers,  by  virtue  of  said 
power  of  attorney  given  to  him  by  Parsons,  to  transfer  said 
shares,  on  the  books  of  the  Company,  to  the  complainants ;  or 
that  said  Stevens  may  be  decreed  to  transfer  the  same  to  them. 
And  that,  in  the  mean  time,  the  said  Company  may  be  enjoined 
from  permitting  said  shares  to  be  transferred  on  the  books  of  the 
Company,  and  from  paying  any  dividend  to  be  declared  thereon ; 
and  that  said  Stevens  may,  in  like  manner,  be  injoined  from 
transferring  the  same;  and  for  such  other  and  further  relief, 

William  Stevens  put  in  his  separate  answer^  He  says,  that, 
at  the  time  of  the  Sheriff's  levy  on  said  stock,  the  Sheriff  was 
informed  there  was  no  lien  on  said  stock,  but  the  same  was  the 
property  of  said  Parsons,  no  notice  having  been  given  of  any  as- 
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sigmnent  or  tranflfer ;  nor  did  this  defendant,  at  the  time  laid 
levy  was  made,  know  or  had  he  heard  of  any  person  haying  a 
claim  on  said  stock  except  said  Parsons,  who  had  always  to  that 
time  drawn  the  dividends  declared  semi-annnally  on  said  stock, 
without  his  or  any  other  person's  having  given  notice  of  any 
transfer  thereof. 

He  says,  that,  after  he  became  the  purchaser  at  said  Sheriff's 
sale,  the  said  shares  were  assigned  to  him  by  the  said  Sheriff  on 
the  books  of  the  Company. 

He  admits  that  at  the  sale  a  notice  was  given,  on  the  part  of 
the  complainants  or  some  other  person,  that  said  shares  had  been 
pledged  or  a  power  of  attorney  given  to  transfer  the  same  to  the 
complainants  or  some  other  person  or  persons ;  and  that  he  pur- 
chased said  stock  after  such  notice  had  been  given ;  but  he  says, 
that  by  the  charter  of  said  Company  the  stock  is  to  be  trans- 
ferred only  according  to  such  rules  or  by-laws,  and  in  such  man- 
ner, as  shall  be  made  by  the  directors  for  the  purpose ;  and  that, 
by  a  by-law  of  said  Company,  the  stock  is  transferrable  only  on 
the  books  of  the  Company ;  and  the  certificate  of  stock  issued  bj 
the  Company  to  said  Parsons  contains  a  notice  that  the  stock 
was  transferrable  only  on  the  books  of  the  Company^  of  which 
fact  the  said  Parsons  and  the  complainants  and  said  Thomas  Ro- 
gers had  notice. 

The  answer  of  the  Company  is  in  substance  the  same. 

Depositions  were  taken,  and  the  cause  was  brought  to  hearing 
on  the  pleadings  and  evidence. 

A.  S.  Penningtony  for  the  complainants,  cited  8  East.  476 ; 
Bingham  on  Execution^  112 ;  11  Wennd.  628  j  2  SandfordU 
Ch.  9  ;  20  Wend.  9 ;  22  lb.  848. 

i.  C.  Chrover  for  the  defendants. 

The  Chancellor.  The  facts  show  that  there  was,  at  least, 
an  equitable  hypothecation  of  the  ten  shares  of  stock  to  secure 
the  payment  of  the  note. 
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And  it  is  shown  that  the  purchaser  of  the  shares  at  the  She- 
riff's sale,  under  his  judgment  and  execution  at  law,  had  notice 
of  the  hypothecation  before  the  sale.  The  complainants  are  en- 
titled to  relief. 

Decree  for  complainants. 
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Cummins  v.  Cummins. 

After  iojoDCtioD  granted,  the  defendant  died;  and  the  oomplainant  had  not  reTired 
the  suit  The  proper  mode  of  proceeding  is  by  order  that  oomplainant  rerlTe  with- 
in a  specified  time  after  serrice  of  the  order  or  that  the  injunction  be  diasolTcd. 

After  bjunction  granted,  the  defendant  died,  and  the  suit  had 
not  been  revived  by  the  complainant. 

P.  D.  Vroom  for  defendant.  He  cited  2  Cox  Ch.  Ca.  50 ;  4 
Paige,  164. 

The  Court  said  the  proper  mode  of  proceeding  on  the  part  of 
the  defendant  would  be,  to  take  an  order  that  the  complainant 
revive,  within  a  specified  time  after  service  of  a  copy  of  the  or- 
der, or  that  the  injunction  be  dissolved.^ 

Order  accordingly. 
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Anonymous. 

On  ft  bill  filed  by  ft  Booond  mortgagee,  makiiig  a  prior  mortgagee  a  party  defendant, 
the  prior  mortgagee  put  in  an  anawer,  setting  fbrtb|his  mortgage^  and  asking  a  de- 
cree Ac  The|mortgagor  paid  the  complainant,  and  the  complainant  stopped  in  his 
proceedings,  and  a  term  had  been  lost.  A  motion,  in  behalf  of  the  prior  mortgagee, 
tfaat  the  complainant's  bill  be  dismissed  with  costs  was  denied,  en  the  ground  that, 
by  one  af  the  roles  of  the  Court,  he  could  proceed  with  the  cause  in  the  name  of  the 
eomplalnant. 

/'"  -^  second  mortgagee  had  filed  a  bill  on  his  mortgage,  making 
the  prior  mortgagee  a  party  defendant ;  who  put  in  an  answer, 
setting  forth  his  mortgage,  and  asking  a  decree  &c. 

The  mortgagor  paid  the  complamant  the  amount  of  his  mort- 
gage ;  and  the  complamant  stopped  in  his  proceedings,  and  a 
term  had  been  lost. 


F.  B.  Chetwood  moved,  on  behalf  of  the  prior  morgagec,  that 
the  complainant's  bill  be  dismissed  with  costs. 

The  Chancellor.  The  motion  is  denied  on  the  ground  that, 
by  one  of  the  rules  of  the  Court,  the  prior  mortgagee  can  pro- 
ceed with  the  cause  in  the  name  of  the  complainant ;  and  it  is 
more  in  accordance  with  the  spirit  of  that  rule  that  he  should  so 
proceed,  than  that  the  complainant  should  be  subjected  to  costs 
on  dismissal,  and  the  costs  of  a  new  bill  be  incurred. 

Perhaps  a  dismissal  without  costs  might  be  allowed.  But  the 
counsel  for  the  prior  mortgagee  apprises  the  Court  that  he  in- 
tends to  proceed  by  a  new  bill,  and  asks  costs  on  dismissal.  He 
is  at  liberty  to  proceed  with  the  cause  as  it  stands,  in  the  name 
of  complainant.  There  is  no  reason  why  he  should  not  do  so, 
except  that  of  getting  costs  on  the  dismissal  and  the  making  a 
full  new  bill  of  costs. 

Mr.  Chetwood  waived  his  motion  and  took  an  order  under  the 
role. 
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Phebe  Vanderyeer  v.  Peter  J.  Stryker  and  Henrt  Vak* 

DERYEER. 

A  Judgment  was  reconlcd  in  the  Circuit  Court  of  tha  United  States  for  the  district  <^ 
New  Jersey,  on  the  13th  of  Auf^t  1836,  against  S.  and  Y.,  for  $80,000,  on  whioh  ft 
f./a.  de  bon,  it  Ur.  was  issued  to  the  Marshal,  and  levied  on  personal  and  real  prop- 
erty of  S.  On  the  1st  of  April,  1S3S,  the  judgment  was  revived  by  nci.  fa.,  and  oa 
the  Ist  of  April,  1840,  ^fi.fa.  was  issued,  and  levied  on  goods  and  lands  of  S.  and  Y. 
Under  this  last  fi.  fa,  the  Marshal  sold  a  house  and  lot  of  S.,  for  $200.  In  June, 
1841,  the  judgment  and  execution  were  assigned  to  the  complainant  In  June,  1847, 
the  complainant  filed  a  bill,  stating  that  S.  and  Y.  had  equitable  interests  which  he 
was  unable  to  discover  and  reach  by  execution  at  law,  specifying  some  equitable 
interests  of  S.,  and  containing  the  usual  allegations  of  a  creditor*s  bill;  and  praj* 
ing  a  discovery,  and  payment  of  the  residue  of  the  judgment  out  of  what  should 
be  discovered,  and  an  injunction  and  receiver. 

Eild :  That  a  creditor  by  judgment  in  said  Circuit  Court,  or  an  assignee  of  soch  cred- 
itor could  exhibit  such  a  bill. 

That  so  far  as  the  bill  seeks  to  subject  an  equitable  interest  of  the  defendants  in  real 
estate  to  the  payment  of  the  judgment  the  previous  issuing  of  an  execution  was  not 
necessary. 

On  demurrer  to  the  whole  bill,  if  the  bill  be  good  in  part  the  demurrer  will  be  OTer- 
ruled. 

On  the  23d  of  June,  1847,  Phcbe  Vanderveer  filed  her  bill, 
stating,  that,  on  or  about  August  13th,  1836,  Goold  Hoyt,  Rus- 
sel  H.  Nevins  and  Elisha  Townsend,  surviving  obligees  of  Ste- 
phen Hoyt,  obtained  a  judgment  in  the  Circuit  Court  of  the 
United  States  for  the  district  of  New  Jersey,  against  Peter  I. 
Stryker  and  Henry  Vanderveer,  for  $30,000  of  debt  and  $27.82 
costs.  That  on  the  14th  of  August,  1836,  a^./a.  de  bonis  et 
terris  was  issued  against  Stryker  and  Vanderveer  on  the  said 
judgment,  directed  to  the  Marshall  of  the  said  district,  returna- 
ble to  the  5th  of  October,  1836 ;  which  writ  was  delivered  to  the 
said  Marshal  on  the  15th  of  August,  1836. 

That,  by  virtue  of  the  said  writ,  the  said  Marshal,  on  the  24th 
of  September,  1836,  levied  on  the  following  property  of  the  said 
Peter  I.  Stryker,  to  wit :  one  pair  of  horses,  one  wagon,  a  gig, 
one  sulky,  three  cows,  one  yoke  of  oxen,  one  cart,  two  tables, 
two  beds,  one  dozen  chairs,  two  carpets,  one  mantel  clock,  and  a 
lot  of  furniture.     Also  on  the  following  real  estate  of  the  said 
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defendant  Peter  I.  Stryker :  one  house  and  lot  about  50  feet 
front  by  200  in  depth,  now  in  possession  of  Mrs.  Vroom,  situate 
on  the  main  street  in  Somerville ;  a  house  and  lot,  supposed  to 
be  40  feet  by  200  feet,  on  Main  street  in  Somerville,  now  in  pos- 
session of  C.  Williamson ;  a  house  and  lot  in  Somerville,  about 
85  feet  by  200,  in  possession  of  I.  Horton ;  a  lot  of  land,  60  by 
200  or  thereabouts,  on  the  main  street  in  Somerville,  on  which 
the  said  defendant  is  erecting  a  brick  house ;  subject  to  prior 
legal  claims  and  incumbrances  ;  value  one  dollar. 

That  on  or  about  April  1st,  1848,  the  said  Hoyt,  Nevins  & 
Townsend  caused  the  said  judgment  to  bo  revived  by  ^cire/a- 
cias  ;  and,  on  or  about  April  1st,  1840,  caused  B.Ji.fa.  de  bonis 
et  terris  to  be  issued  and  delivered  to  the  said  Marshal,  against 
the  goods  and  chattels,  lands  and  tenements  of  the  said  Peter  I. 
Stryker  and  Henry  Vanderveer  within  his  district,  for  the  said 
debts  and  costs,  and  also  for  the  further  sum  of  $29.61,  the 
costs  of  the  proceedings  on  the  scire  facias ;  which  last^cri 
facias  was  returnable  the  first  Tuesday  of  October,  1840. 
And  the  said  Marshal,  on  that  day,  made  return  that  by 
virtue  of  said  writ  he  had  taken  and  levied  on  goods  and  chat- 
tels, lands  and  tenements  of  the  said  Stryker  and  Vanderveer, 
of  the  value  of  $5,  which  remained  unsold.  Therefore  the 
said  Marshal  was  commanded,  that  he  expose  for  sale  the  goods 
and  chattels,  lands  and  tenements  of  the  said  Stryker  and  Van- 
derveer by  him  taken  and  levied  upon,  and  have  the  moneys  &c., 
on  the  first  Tuesday  of  April  then  Hext,  to  render  &c. ;  and  if 
not  sufficient  &c.,  then  to  make  the  residue  from  the  lands  and 
tenements  whereof  said  Stryker  and  Vanderveer  were  seized  on 
the  1st  of  April,  1838,  or  at  any  time  after. 

That,  by  virtue  of  the  said  last  mentioned  ^. /a.,  the  said 
Marshal  advertised  and  sold  a  certain  house  and  lot  of  land  of 
the  said  Peter  I.  Stryker  in  the  village  of  Somerville,  for  $200 ; 
and  that  the  balance  of  the  said  judgment,  after  deducting  there- 
from the  said  $200,  is  still  due  and  unsatisfied. 

That,  on  or  about  June  15th,  1841,  the  said  Hoyt,  Nevins  & 
Townsend,  for  a  valuable  consideration  to  them  paid  by  the  com- 
plainant, assigned  to  the  complainant  the  said  judgment  and  ex- 
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ecntion  against  the  said  Stryker  and  Vanderyeer.  That  the  said 
judgment  still  remains  in  full  force  and  effect. 

That  the  complainant  has  reason  to  believe,  and  docs  believe, 
that  the  said  Peter  I.  Stryker  and  Henry  Vandervcer  have  equi- 
table interests,  things  in  action  or  other  property,  of  the  value 
of  $100  and  more,  exclusive  of  all  prior  just  claims  thereon, 
which  the  complainant  has  been  imable  to  discover  and  reach  by 
execution  on  the  said  judgment. 

That  she  has  been  informed  and  believes,  that  the  said  Peter 
I.  Stryker  owned  a  number  of  shares  of  stock  in  the  Washington 
Mining  Company,  and  also  in  the  Bridgewater  Mining  Co.  or 
firidgewater  Mines,  or  has  some  interest  or  equitable  right  in 
said  Companies  or  mines,  or  in  one  of  them. 

That  she  has  been  informed  and  believes,  that  the  said  Peter 
I.  Stryker  has  some  equitable  interest  in  fifteen  acres  of  land, 
situate  in  the  township  of  Bridgewater,  county  of  Somerset,  and 
adjoining  lands  belonging  to  the  Bridgewater  and  Washington 
Mining  Companies'  land,  John  Herder's  land  and  the  lands  of 
John  Polhemus  and  Cornelius  Vandervcer,  or  adjoining  the  lands 
of  some  of  them. 

That  she  is  informed  and  believes,  that  the  said  Peter  I. 
Stryker  holds  a  bond  and  mortgage  against  one  James  W.  South- 
ard, for  $4,000  or  some  other  large  sum,  dated  on  or  about  May 
14th,  1832,  which  is  due  and  unpaid,  and  which  the  said  Peter 
I.  Stryker  is  entitled  to  receive  from  the  said  Southard. 

That  she  is  informed  and  believes,  that  the  said  Peter  I  Stry- 
ker is  the  holder  and  owner  of  a  prommissory  note  for  $666.66, 
made  by  one  John  F.  Brown,  payable  to  said  Peter  I.  Stryker, 
which  is  due  and  unpaid. 

That  she  is  informed  and  believes,  that  William  C.  Morris, 
Esq.,  of  Belvidere,  son-in-law  of  said  Peter  I.  Stryker,  holds  in 
his  hands  the  title  to  certain  real  estate  in  which  the  said  Peter 
I.  Stryker  has  some  equitable  interest,  or  other  interest  un- 
known to  your  orator.  And  that  one  John  B.  Camman,  for  the 
consideration  of  $6,500,  conveyed  to  the  said  William  C.  Morris 
about  35  acres  of  land  situate  in  said  township  of  Bridgewater, 
the  consideration  of  which  was  paid,  in  whole  or  in  part,  by 
the  said  Peter  I.  Stryker,  and  which  said  tract  actually  belongs 
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to  the  said  Peter  I.  Stryker,  or  in  which  he  has  some  equitable 
interest. 

That  she  is  informed  and  believes,  that  the  said  Peter  I.  Stry- 
ker  entered  into  some  contract  or  agreement  with  one  Cornelius 
Waldron,  of  Middlesex,  to  purchase  of  him  a  certain  tract  of 
land ;  and  that  said  Stryker  paid  to  said  Waldron  01000,  or 
some  other  large  sum,  for  or  on  account  of  the  said  purchase ; 
and  that  said  Cornelius  Waldron  still  holds  the  title  to  said  land 
in  trust  for  the  said  Peter  I.  Stryker,  or  in  some  other  way,  and 
that  the  said  Peter  I.  Stryker,  since  the  said  purchase  and  pay- 
ment as  aforesaid,  has  commenced  building  a  house  on  said  land. 

That  she  is  informed  and  believes,  that  said  Peter  I.  Stryker 
is  the  owner  of  a  number  of  shares  of  stock  in  the  Newark  Bank- 
ing and  Insurance  Company,  or  in  the  Trenton  Banking  Compa- 
ny, or  some  other  Banking  Company. 

The  complainant  states,  that  said  Stryker  has  some  claim  or 
demand,  equitable  or  otherwise,  against  one  Augustus  F.  Car- 
man, and  that  said  A.  F.  Carman  is  indebted  to  said  Stryker  in 
some  large  sum  of  money.  And  that  said  Stryker  owns  or  has 
some  equitable  or  other  interest  in  some  furniture  or  personal 
property  in  the  possession  of  the  said  Augustus  F.  Carman. 

That,  as  the  complainant  is  informed  and  believes  to  be  true, 
the  said  Peter  I.  Stryker  has  a  considerable  amount  of  money 
deposited  in  or  due  from  certain  banks  whose  names  are  unknown 
to  the  complainant ;  and,  also,  that  the  said  Stryker  has  a  con- 
siderable amount  of  legal  or  equitable  debts,  claims  or  demands 
due  to  him,  said  Stryker,  from  different  persons  whose  names  arc 
unknown  to  the  complainant,  consisting  of  books  of  accoimt,  due 
bills,  drafts,  checks,  prommissory  notes,  bonds,  mortgages,  judg- 
ments or  other  securities  or  things  in  action,  or  that  said  Stryker 
has  money  or  other  personal  property,  cither  in  possession  or 
held  in  trust  for  him,  the  situation,  value  and  particulars  of 
which  are  unknown  to  the  complainant.  And  that  the  complain- 
plainant  is  fearful  that  said  Stryker  will  make  way  with  or  place 
the  same  beyond  the  control  of  this  Court  or  of  a  court  of  law. 

That  the  bill  of  complainant  is  not  exhibited  by  collusion  with 
said  Stryker,  or  for  the  purpose  of  protecting  his  property  or  any 
part  thereof  against  the  claims  of  any  other  creditors  ;  but  for 
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the  sole  purpose  of  compelling  payment  of  the  money  due  upon 
the  aforesaid  judgment. 

That  the  complainant  has  reason  to  believe,  and  therefore 
charges,  that  said  Stryker,  at  the  time  of  the  rendition  of  the 
said  judgment,  possessed,  owned  or  had,  or  now  possesses,  owns 
or  has  some  interest  in  some  real  estate,  or  chattels  real,  or  in 
some  personal  property,  in  possession,  reversion  or  remainder,  or 
that  he  has  some  interest  in  some  lease  or  leases,  mortgage  or 
mortgages,  lien  or  liens  on  land,  or  leasehold  estate  of  some 
name  or  kind ;  or  that  said  Stryker  is  possessed  of  or  entitled  to 
some  stock,  public  or  private,  in  some  bank  or  government  fund, 
insurance  company,  mining  company,  or  some  other  company  or 
companies,  chartered  or  unchartered ;  or  that  he  is  partner  or 
otherwise  interested  with  some  other  person  or  persons  in  some 
business  'or  partnership ;  or  is  interested  in  some  property  or 
thing  or  things  in  possession  or  action,  of  some  kind,Jin  the  stock 
of  some  bank  or  company  in  the  city  of  Newark  or  some  other 
place,  but  of  what  place  in  particular  the  complainant  is  igno- 
rant, and  prays  a  full  disclosure  and  discovery  in  the  premises 
from  the  said  Peter  I.  Stryker  of  all  the  particulars  thereof. 

That  the  complainant  believes  and  charges,  that  the  said  Peter 
I.  Stryker  had  or  owned,  or  now  has  or  owns,  some  debt  or  debts 
due  or  owning  to  him  from  some  person  or  persons  in  the  United 
States  or  elsewhere,  or  that  he  is  interested  in  some  demand  or 
demands,  claim  or  claims  of  some  name  or  kind,  on  one  or  more 
person  or  persons,  company  or  companies,  government  or  gov- 
ernments, or  that  he  is  interested  in  some  bills  of  exchange, 
prommissory  note  or  notes,  check  or  checks,  certificate  or  certifi- 
cates of  stock  or  contract  for  the  sale  or  purchase  of  stock,  bond 
or  bonds  of  some  name  or  kind,  or  has  some  money  or  bank 
notes,  or  bills  or  notes  of  some  kind  or  other  which  are  intended 
to  pass  as  money,  but  of  which,  in  particular,  the  complainant  is 
ignorant ;  and  prays  from  said  Peter  I.  Stryker  a  full  disclosure 
and  discovery  in  the  premises  of  all  the  particulars  thereof;  or 
that  there  is  or  are  one  or  more  person  or  persons,  unknown  to 
the  complainant,  who  hold  some  real  or  personal  estate  or  prop- 
erty, or  interest  therein  or  something  in  action,  in  trust  for  the 
said  Peter  I.  Stryker  or  for  his  benefit,  or  from  some  other  per- 
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SOD,  by  devise,  grant,  assignment,  or  in  some  other  manner,  of 
the  particulars  of  which  the  complainant  is  ignorant ;  and  prays 
from  the  said  Peter  I.  Stryker  a  fall  disclosure  and  discovery  in 
the  premises. 

The  bill  prays  a  discovery  of  all  the  estate  of  every  descrip- 
tion, goods,  chattels,  money,  stock,  &c.,  &c.,  of  the  said  defend- 
ants Peter  I.  Stryker  and  Henry  Vanderveer,  as  well  at  the  time 
of  the  rendition  of  the  said  judgment  as  until  and  at  the  filing  of 
their  answer,  whether  standing  in  their  names,  or  that  of  either 
of  them,  or  in  the  name  of  any  other  person  or  persons  for  or  in 
trust  for  them  or  cither  of  them,  either  express  or  implied ;  and 
what  disposition  has  been  made  of  each  of  the  same,  and  when, 
fully  and  particularly,  and  the  amount  and  value  of  each  of  them, 
and  the  names  and  places  of  residence  of  the  debtors,  respect- 
ively, and  the  evidence  of  their  indebtedness,  and  how  much  is 
due  on  each  of  tho  said  demands,  and  which  of  them  are  good 
and  collectable,  and  which  are  doubtful,  and  which  are  bad,  and 
who  has  the  custody  or  control  of  the  said  moneys,  goods  and 
chattels,  book  accounts,  due  bills,  prommissory  notes,  bonds, 
mortgages,  judgments,  and  other  choses  in  action.  And  partic- 
ularly whether  the  said  Peter  I.  Stryker  does  not  own,  &c.,  &c., 
(as  stated  in  the  bill). 

And  that  a  receiver  of  the  money,  property  and  things  in  ac- 
tion of  the  said  Peter  L  Stryker  may  be  appointed ;  and  that 
said  Peter  I.  Stryker  may  be  directed  to  assign,  transfer  and  de- 
liver to  the  receiver,  upon  oath,  under  the  direction  of  a  Master, 
all  property,  equitable  interests,  things  in  action,  money  and  ef- 
fects belonging  to  the  said  Peter  I.  Stryker,  and  all  books  and 
papers  relating  thereto,  and  evidences  thereof,  so  that  the  com- 
plainant may  have  satisfaction  of  the  sum  due  to  her  on  the  said 
judgment.  And  that  the  said  Peter  I.  Stryker  may  be  injoined 
from  collecting,  receiving,  selling,  transferring,  assigning,  deliv- 
ering or  in  any  way  using,  controlling  or  interfering  with,  or  dis- 
posing of,  any  debts  or  demands  due  to  the  said  Peter  I.  Stryker, 
or  any  goods,  wares,  merchandise,  account  books,  bills,  drafts, 
checks,  money,  stocks,  prommissory  notes,  bonds,  mortgages^ 
judgments,  or  other  securities,  things  in  action,  property  or  ef- 
fect8«  belonging  to  the  said  Peter  I.  Stryker,  whether  in  his  own 
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name  or  hand,  or  in  the  name  or  bands  of  or  held  by  any  person 
or  persons  for  his  use  or  benefit,  or  in  trust  for  him,  express  or 
implied,  until  the  further  order  of  this  Court.  And  that  the  said 
Peter  I.  Stryker  may  be  injoined  from  confessing  any  judgment 
for  the  purpose  of  giving  any  other  creditor  a  preference  over  the 
complainant,  and  from  doing  any  other  act  to  enable  other  cred- 
itors to  obtain  the  property  of  the  said  Peter  L  Stryker  ^hioh 
the  complainant  is  unable  to  reach  by  execution ;  and  for  further 
relief. 

On  the  reading  and  filing  of  this  bill  an  injunction  was  ordered, 
restraining  Peter  L  Stryker  from  selling,  assigning  or  disposing 
of  any  debts  due  him,  or  any  account  books,  bills,  &c.,  &c.,  or 
other  securities  or  things  in  action  belonging  to  him,  whether  in 
his  own  name  or  hands  or  in  the  name  or  hands  of  or  held  by 
any  other  person  or  persons  for  his  use  or  benefit,  or  in  trust  for 
him  express  or  implied ;  and  from  confessing  any  judgment  for 
the  purpose  of  giving  any  other  creditor  a  preference  over  the 
complainant,  and  from  doing  any  other  act  to  enable  other  cred- 
itors to  obtain  the  property  of  said  Stryker  which  the  complain- 
ant is  unable  to  reach  by  execution,  until  the  further  order  of 
the  Court, 

On  tlio  2l8t  of  September,  1847,  Peter  I.  Stryker  put  in  a 
demurrer  to  the  bill ;  showing  for  causes  of  demurrer,  that  it  ap- 
pears by  the  bill,  that  it  is  exhibited  by  the  complainant  against 
this  defendant  and  Henry  Vandervecr,  under  the  act  entitled 
"  A  supplement  to  an  act  respecting  the  Court  of  Chancery," 
to  compel  a  discovery  of  property  to  satisfy  a  certain  judgment 
in  the  said  bill  specified,  being  a  judgment  obtained  by  Goold 
Hoyt,  llussell  H.  Nevins  and  Elihu  Townsend,  against  this  de- 
fendant and  said  Henry  Vanderveer,  in  the  third  Circuit  of  the 
United  States  for  the  district  of  New  Jersey  ;  and  the  complain- 
ant has  no  legal  or  equitable  right  to  come  into  this  Court  under 
the  said  act,  to  compel  a  discovery  and  satisfaction  of  the  said 
judgment.  That  the  judgments  referred  to  in  the  said  act  are 
judgments  in  the  State  Courts,  and  not  judgments  in  the  Fed- 
eral Courts  or  any  of  them. 
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That  it  appears  by  the  bill,  that  (Joold  Hoyt,  Russell  H.  Ne- 
vins  and  Elihu  Townsend  were  the  plaintiffs  in  the  said  judg- 
ment and  execution,  satisfaction  whereof  is  sought  to  be  com- 
pelled by  said  bill,  and  tliat  said  complainant  was  not  the  plain- 
tiffin  said  judgment  or  execution;  and  this  defendant  submits, 
that  the  complainant  has  no  legal  or  equitable  right  to  the  dis- 
covery or  relief  prayed  for  in  said  bill. 

That  it  appears  by  the  bill,  that  the  personal  and  real  estate 
of  said  Henry  Vanderveer,  the  co-defendant  in  said  judg- 
.  and  execution,  was  levied  on  by  the  Marshal ;  and  it  is  not  al- 
leged in  said  bill,  nor  does  it  appear,  that  such  real  or  personal 
estate  has  been  sold  or  in  any  way  applied  to  the  satisfaction  of 
said  judgment  and  execution ;  nor  does  it  appear,  or  is  it  al- 
leged, that  the  legal  remedy  of  the  plaintiffs  in  said  judgment 
or  execution,  or  of  the  said  complainant  has  been  exhausted. 

He  also  demurs  to  so  much  of  the  said  bill  as  seeks  a  discov- 
coyery  of  this  defendant  of  any  lands  or  real  estate  of  this  de- 
fendant for  the  purpose  of  satisfying  the  said  judgment  and  exe- 
cution. 

And  the  general  cause  of  demurrer,  that  the  bill  shows  no  suf- 
ficient matter  of  equity  to  entitle  the  complainant  to  the  relief 
Bought  by  her  bill  against  this  defendant. 

F.  T.  Frelinghuysen  and  P,  D.  Vroom  in  support  of  the  de- 
murrer. They  cited  Wagram^s  Law  of  Discovery,  6 ;  3  John. 
Ch.  47 ;  2  Paige,  699 ;  2  Mason,  472 ;  1  Edw.  Ch.  509 ;  Saxt. 
CA.807;  4  Paige,  315. 

W.  Hoisted  contra.  He  cited  17  Conn.  Rep.  283 ;  6  Cotoen, 
680 ;  Cooper's  PI.  148,  9 ;  3  Jitk.  200,  352 ;  4  John.  Ch.  671 ; 
bGiU^  John.  19 ;  10  Yerger,  310 ;  10  Paige,  601 ;  1  lb.  637 ; 
20  John.  Rep.  554 ;  2  Story's  Eq.  sec.  2116  b ;  1  Barb.  Ch. 
689. 

The  Chancellor.  On  the  13th  of  August  1836,  Hoyt,  Ne- 
Tins  &  Townsend  recovered  a  judgment  in  the  Circuit  Court  of 
the  United  States  for  the  district  of  New  Jersey,  against  Peter 
I.  Stryker  and  Henry  Vandeveer,  for  $30,000  debt  and  $27.82 
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costs,  on  which  Vkfi.fa.  de  bonis  et  terris  was  issued  to  the  Mar- 
shal of  the  district,  returnable  the  5th  of  October,  1886,  by  vir- 
tue of  which  the  Marshal,  on  the  24th  of  September,  1836,  levied 
on  certain  personal  and  real  property  of  the  said  Peter  !•  Stry- 
kcr,  (particularly  mentioned  in  the  levy,)  subject  to  prior  legal 
claims  and  incumbrances  ;  value  $1. 

On  the  1st  of  April,  1838,  the  said  judgment  was  removed  by 
sci.fa.  and  on  the  1st  of  April,  1840,  n>fi.  fa,  was  issued  to  the 
Marsha],  against  the  goods  and  chattels,  lands  and  tenements  of 
said  Stryker  and  Vanderveer,  returnable  the  first  Tuesday  of 
October  1840 ;  and  the  Marshal,  on  that  day,  made  return  that 
he  had  levied  on  goods  and  chattels,  lands  and  tenements  of  sud 
Stryker  and  Vanderveer,  of  the  value  of  $5,  which  remained  un- 
sold. 

By  virtue  of  the  last  mentioned  7?. /a.  the  Marshal  sold  a  cer- 
tain house  and  lot  of  Stryker  for  $200 ;  and  the  balance  of  said 
judgment  remains  unpaid. 

On  the  loth  of  June,  1841,  Hoyt,  Nevius  &  Townsend  as- 
signed the  said  judgment  and  execution  to  Phebe  Vanderveer. 

On  the  23d  of  June,  1847,  Phebe  Vanderveer  filed  her  bill  in 
the  Court  of  Chancery  of  New  Jersey,  stating,  that  Stryker  and 
Vanderveer  have  equitable  interests  which  she  has  been  unable 
to  discover  and  reach  by  execution  on  the  said  judgment ;  alleg- 
ing that  Stryker  owns  stock  in  difficult  companies,  naming  them ; 
that  he  has  an  equitable  interest  in  fifteen  acres  of  land,  describ- 
ing it ;  that  he  holds  a  bond  and  mortgage,  describing  it ;  that 
he  holds  a  prommissory  note,  describing  it ;  that  his  son-in-law, 
naming  him,  hold  the  title  to  certain  real  estate  in  which  Stryker 
has  some  equitable  or  other  interest*  That  one  John  B.  Carman, 
for  the  consideration  of  $6,500,  conveyed  to  the  said  son-in-law 
of  Stryker  about  thirty-five  acres  of  land  in  Bridgewater,  Somer- 
set, the  consideration  of  which  was  paid,  in  whole  or  in  part,  by 
Stryker,  and  which  belongs  to  Stryker,  or  in  which  he  has  some 
equitable  interest.  That  Stryker  entered  into  an  agreement 
with  one  Cornelius  Waldron  to  purchase  of  him  a  certain  tract 
of  land,  and  paid  to  Waldion  $1,000  or  some  other  large  sum 
on  said  purchase,  and 'that  said  Waldron  still  holds  the  title  to 
said  land  in  trust  for  said  Stryker  or  in  some  other  iray,  and 
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that  Strjker,  since  the  said  purchase  and  payment,  has  com- 
menced building  a  house  on  said  land.  That  Stryker  has  some 
claim  or  demand,  equitable  or  otherwise,  against  one  Augustus 
F.  Carman ;  and  that  said  Carman  is  Indebted  to  Stryker  in 
some  large  sum  of  money,  and  that  Stryker  owns  or  has  some 
interest  in  some  furniture  or  personal  property  in  the  possession 
of  said  Carman. 

The  residue  of  the  bill  is  in  the  usual  form  of  a  creditor's  bill ; 
and  the  bill  prays  a  discovery,  and  payment  of  the  judgment  out 
of  what  shall  be  discovered ;  and  an  injunction  and  receiver. 

A  demurrer  was  filed  to  the  bill.  The  grounds  of  demurrer 
are, 

1st,  That  it  appears  by  the  bill  that  it  is  exhibited  under  the 
act  of  the  Legislature  of  New  Jersey,  entitled  "  A  supplement  to 
an  act  respecting  the  Court  of  Chancery,"  to  compel  a  discovery 
of  property  to  satisfy  a  judgment  obtained  in  the  Circuit  Court 
of  the  United  States  for  the  district  of  New  Jersey,  and  that  the 
complainant  has  no  right  to  come  into  this  Court  under  the  said 
act  to  compel  a  discovery  and  satisfaction  of  the  said  judgment ; 
that  the  judgments  referred  to  in  the  said  act  are  judgments  in 
the  State  Courts,  and  not  judgments  in  the  Federal  Courts  or 
any  of  them. 

This  ground  of  demurrer  involves  two  propositions  :  1st,  That 
the  bill  is  filed  entirely  and  exclusively  under  the  said  supple- 
ment ;  and,  2d,  That  no  bill  can  be  filed  under  the  said  supple- 
ment to  compel  a  discovery  of  property  and  satisfaction  of  a  judg- 
ment obtained  in  the  Circuit  Court  of  the  United  States  for  the 
district  of  New  Jersey. 

Is  this  bill  founded  exclusively  on  the  said  supplement  t  Does 
it  not  furnish  ground  for  relief  in  this  Court  independent  of  that 
supplement,  on  principles  settled  prior  to  the  passage  of  the  sup- 
plement ?  If  it  does ;  if  it  furnishes  ground  on  which  this  Court 
could  give  any  measure  or  kind  of  relief  independent  of  the  sup- 
plement to  a  creditor  who  had  obtained  a  judgment  in  one  of  the 
Courts  of  this  State,  the  only  question  would  be,  whether  this 
Court  would  not  furnish  the  same  relief  to  a  creditor  who  had 
obtained  a  judgment  in  the  District  Court  of  the  United  States 
toft  the  district  of  New  Jersey.    If  mthout,  and  prior  to  the  sup- 
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plement,  this  Court  could  furnish  any  relief  to  the  complainant 
on  the  case  made  by  this  bill,  or  any  part  of  it,  if  his  judgment 
had  been  obtained  in  a  Court  of  this  State,  is  the  fact  that  the 
judgment  was  obtained  in  the  Circuit  Court  of  the  United 
States  for  the  district  of  New  Jersey  any  reason  for  denying  the 
same  relief?  I  think  not.  A  judgment  in  the  District  Court  of 
the  United  States  for  New  Jersey  is  as  satisfactory  evidence  of 
the  existence  of  a  debt  as  the  judgment  of  our  Supreme  Court ; 
and  an  execution  issued  from  the  District  Court  has  the  same 
power  and  territorial  extent  as  an  execution  from  our  Supreme 
Court ;  and  if  an  execution  from  that  Court  fails  to  yield  to  the 
plaintiff  his  judgment  debt,  it  is  as  entire  a  failure  as  if  his  exe- 
cution had  issued  from  our  Supreme  Court.  The  ground  of  re- 
lief in  this  Court  is,  that  the  complainant  has  obtamed  an  execu- 
tion at  law  upon  which  any  property  in  this  State,  tangible  or 
that  can  be  reached  by  execution  at  law,  might  be  reached  and 
made  arailable ;  that  the  defendant  has  no  property  which'  can 
be  reached  by  execution  at  law,  but  that  he  has  property  which 
a  Court  of  equity  will  subject  to  the  payment  of  the  judgment 
and  execution.    The  first  ground  of  demurrer  is  not  well  taken. 

So  far  as  this  bill  seeks  to  subject  an  equitable  interest  of  the 
defendants  or  either  of  them,  in  real  estate  to  the  satisfaction  of 
the  judgment,  the  previous  issuing  of  an  execution  was  not  ne- 
cessary. 

To  this  extent  the  jurisdiction  of  the  Court  of  Chancery  has 
long  been  well  established.  No  statute  was  necessary  to  give 
this  jurisdiction;  and  I  do  not  understand  our  Supplement  (of 
March  20th5 1845,)  to  the  Act  respecting  the  Court  of  Chancery 
as  affecting  this  jurisdiction.  It  would  be  a  reproach  to  our  sys- 
tem of  equity  jurisprudence  to  suppose  that  real  estate,  the  title 
of  which  a  debtor  might  procure  to  have  vested  in  another  per- 
son for  his  use,  could  not  be  reached  in  Chancery  by  a  creditor. 

I  think,  also,  that  the  jurisdiction  of  this  Court  was  well  es- 
tablished before  the  Supplement  to  a  further  extent ;  that  is  to 
say,  to  the  extent  of  reaching  tangible  personal  property  that 
might  be  seized  on  execution  which  was  held  by  another  for  the 
use  and  benefit  of  the  debtor.  All  such  holding  of  any  kind  of 
property  of  a  nature  to  be  seized  on  execution,  realior  personal^ 
13 
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by  one  man  for  the  use  of  another,  so  soon  as  it  operates  to  de- 
feat or  obstruct  a  creditor  from  reaching  it  at  law^  becomes  a 
fraud  upon  the  creditor ;  and  I  am  not  aware  that  any  equity 
Judge  has  ever  assented  to  the  idea  that  a  debtor  could  place 
property,  real  or  personal,  which,  if  the  title  or  possession  was  in 
him,  would  be  subject  to  be  seized  on  execution,  in  the  name  or 
possession  of  another  for  his  use,  and  thus  avoid  the  payment  of 
his  debts  while  he  is  enjoying  the  property ;  or  has  ever  refused 
the  aid  of  a  Court  of  Chancery  to  enable  the  creditor  to  reach 
such  property.  But  in  reference  to  personal  property  of  the 
kind  stated  the  Court  of  Chancery  would  not  interfere  until 
after  an  execution  at  law  had  been  issued  upon  the  judgment. 

For  the  purposes  of  the  present  case  it  is  not  necessary  for  the 
Court  to  affirm  the  last  stated  proposition.  It  is  sufficient  to 
say  that  the  bill  in  this  case,  so  far  as  it  seeks  to  subject  to  the 
payment  of  the  judgment  the  lands  mentioned  in  the  bill,  and  in 
which  the  complainant  is  therein  stated  to  have  an  equitable  in- 
terest, is  good  independent  of  the  supplement,  and  not  demur- 
rable ;  and  that  the  issuing  of  an  execution  was  not  necessary  to 
give  the  Court  jurisdiction  to  this  extent.  And,  in  reference  to 
this  part  of  the  case,  a  judgment  in  the  Circuit  Court  of  the 
United  States  for  the  district  of  New  Jersey  is  as  good  a  foun- 
dation on  which  to  ask  the  aid  of  this  Court  as  a  judgment  in 
the  Supreme  Court  of  New  Jersey.  And  an  assignee  of  the 
judgment  may  come  here  to  ask  this  measure  of  relief. 

This  disposes  of  the  fourth  ground  of  demurrer ;  which  is  to 
so  much  of  the  bill  as  seeks  a  discovery  of  any  lands  or  real  es- 
tate of  the  defendant  for  the  purpose  of  satisfying  the  judgment. 
This  ground  of  demurrer  is  not  well  taken. 

All  the  other  grounds  of  demurrer  are  to  the  whole  bill.  And, 
on  the  ground  that  where  the  demurrer  is  to  the  whole  bill,  and 
the  bill  is  good  in  part,  and  therefore  the  demurrer  bad  in  part, 
the  demurrer  must  be  overruled,  the  demurrer  in  this  case 
must  be  overruled. 

But  the  Court  might  give  leave  to  the  defendant  to  demur  to 
so  much  of  the  bill  as  is  or  may  be  held  to  be  founded  on  the 
said  supplement.  And  I  am,  therefore,  willing  to  apprise  coun- 
sel of  my  present  impression  as  to  so  mach  of  the  bill  as  seeks 
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the  discovery  of  such  property  or  things  in  action  as  fall  within 
the  language  of  the  supplement. 

I  do  not  understand  that,  before  the  enactment  of  this  supple- 
ment, a  bill  was  ever  entertained  in  this  Court  in  behalf  an  ex- 
ecution creditor,  to  compel  the  debtor  to  discover  his  bonds  and 
notes  and  debts  due  him,  and  other  things  in  action,  and  the  money 
in  his  pocket,  for  the  purpose  of  obtaining  a  decree  of  satisfac- 
tion out  of  any  such  property.  And  the  fact  that  our  Legisla- 
ture have  recently  enacted  a  law  authorizing  such  a  bill  is  a  suf- 
ficient admonition  to  the  Court  not  to  enter  at  this  day  upon  the 
exercise  of  such  a  jurisdiction  on  general  principles  of  equity  in- 
dependent of  the  supplement. 

In  reference  to  this  part  of  the  case,  my  impression  is,  that 
this  bill  must  be  taken  to  be  a  bill  founded  on  the  supplement, 
and  that  the  complainant  has  not  pursued  her  remedy  at  law  in 
the  manner  and  to  the  extent  required  by  the  supplement.  The 
execution  is  not  returned  unsatisfied.  Property  has  been  levied 
upon  which  has  not  been  sold.  No  part  of  the  property  of  one 
of  the  defendants,  levied  upon,  has  been  sold ;  and  no  reason  is 
stated  in  the  bill  why  the  property  of  that  defendant  has  not 
been  or  should  not  be  sold.  It  does  not  appear  that  this  defend- 
ant was  a  surety  for  Stryker. 

Demurrer  overruled. 
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Barnabas  T.  Mulford  and  Wife  and  Theodore  Todd  r. 
John  Runk  and  Wife,  Richard  Tenyck  and  Wife,  and 
others. 

t3i«  bill  stated,  that  W.  T.,  deceased,  had  become  liable  aa  securltj  for  his  bod  for 
flev«nl debts,  and  that  jadgmenta  had  been  obtaiDed  against  him  therefor;  and 
Hut  all  his  estate,  real  and  personal,  was  sold,  at  SheriiT's  sale,  by  yirlue  of  ezecu- 
<Mas  issued  on  the  said  judgments,  and  was  all  purchased  at  said  sale  bj  J.  K.  and 
B.  T.,  his  sons-in-law.  That  tho  parsonal  property  so  sold  wsi  of  the  value  of 
9U500,  aod  was  sold  for  $315  75.  That  the  real  estate  so  sold  was  of  the  value  of 
^,000,  and  was  sold  for  $2,800.  That  W.  T.  was  averse  to  letting  his  property  be 
mM  on  execution ;  but  that  J.  II.  and  B.  T.  induced  him  to  permit  it,  by  telling  him 
4hat  the  only  way  to  defend  himself  a£:ain8t  other  claims  arising  on  endorsements 
f«r  Us  SOD,  on  which  salts  had  been  commenced,  was,  to  allow  his  property  to  be 
oiild  at  Sheriff's  sale.  That  W.  T.  consented  to  let  his  property  be  thns  placed  in 
the  custody  of  J.  R.  and  R.  T.,  for  the  purpose  of  paying  the  judgments  which  had 
lieeii  obtained,  and  of  protecting  the  property  from  the  said  claims  on  which  suits 
bad  betn  oommenced,  and  on  the  further  condition  that  said  W.  T.  should  have  his 
flspport  out  of  the  farm,  and  that,  on  his  death,  the  farm  should  be  sold,  and  the 
proceeds  divided  according  to  his  will*  That  a  written  agreement  was  entered  into 
bj  J.  B.  and  B.  T.,  stipulating  with  the  said  W.  T.  for  tho  performance  of  the  said 
tsi  iiii  and  conditions ;  and  that  the  said  written  agreement  had  been,  since  the 
Sheriil's  sale,  either  lost,  or  fraudulently  taken  by  J.  B.  and  B.  T.  from  the  posses- 
flioo  of  said  W.  T. 

The  bill  was  exhibited  by  two  of  the  children  of  W.  T.,  deceased,  praying  performance 
«f  thfe  alleged  agreement. 

Tte  answer  denied  the  alleged  agreement,  and  there  was  no  sufficient  proof  of  it. 

StmUt,  That  such  an  agreement  is  not  entitle!  to  favorable  consideration. 

On  the  24th  September,  1S46,  Barnabas  T.  Mulford  and  Mar- 
garet Ann,  his  wife,  and  Theodore  Todd,  exhibited  their  bill, 
stating,  that  William  Todd,  late  of  Somerset  county,  previous  to 
April  1, 1841,  was  seized  and  possessed  of  certain  tracts  of  land 
described  in  the  bill.  That  the  said  William  Todd  was,  in  his 
lifetime,  and  at  the  time  of  the  Sheriflf 's  sale  after  mentioned  in 
the  bill,  possessed  of  a  large  amount  of  personal  property,  con- 
flisting  of  household  furniture,  farming  utensils,  stock  on  farm, 
corn,  wheat  and  rye,  and  cattle,  sheep  and  hogs,  and,  among 
other  live  stock,  was  possessed  of  nine  cows,  six  horses,  three 
liogs  and  six  sheep  ;  which  said  live  stock,  alone,  the  complain- 
ant believes  and  charges,  was  worth  more  than  the  sum  of 
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$315  75,  the  proceeds  of  the  sale  of  the  whole  of  the  personal 
property  of  the  said  William  Todd  at  the  said  Sheriff's  sale  af- 
ter mentioned  in  the  bill.  That  the  whole  of  the  personal  prop- 
erty of  the  said  William  Todd  sold  at  said  Sheriff's  sale  could 
not  have  been  of  less  value  than  $1,500. 

That,  some  time  previous  to  the  year  1843,  the  said  William 
Todd  became  security  for  his  son  James  W.  Todd,  by  endorsing 
his  notes  and  otherwise  assuming  responsibilities  for  him.  That^ 
on  or  about  November  9, 1841,  one  Stephen  Brown  recovered  a 
judgment,  in  the  Supreme  Court,  against  James  W.  Todd  and 
the  said  William  Todd  and  John  Cox  and  others,  for  a  debt  of 
the  said  James  W.  Todd,  for  the  sum  of  81,830  40  and  $38  25 
costs.  That  one  Henry  Blackwell  recovered  a  judgment,  in  tke 
Circuit  Court  of  Somerset,  against  said  J.  W.  Todd  and  Wxd- 
Todd,  on  the  14th  of  June,  1842,  for  $564  16  damages  and 
$36  91  costs,  for  a  debt  of  the  said  J.  W.  Todd.  That  one 
Jonathan  Potter  recovered  a  judgment,  in  the  Supreme  Court, 
on  or  about  April  4, 1843,  for  §519  82  debt  and  $5  costs.  That 
one  Nicholas  Arrowsmith,  on  or  about  April  4,  1843,  recovered 
a  judgment,  in  the  Supreme  Court,  against  said  Wm.  Todd  for 
$oo5  debt  and  $5  costs,  for  a  debt  of  the  said  J.  W.  Todd. 

That,  by  virtue  of  the  above  stated  judgments  and  the  execn- 
tions  thereon,  David  T.  Talmage,  Sheriff  of  Somerset,  levied 
upon  all  the  personal  property  of  the  said  AVilliam  Todd,  and 
also  upon  all  the  real  estate  of  the  said  William  Todd  in  the 
county  of  Somerset ;  and  advertised  all  the  personal  estate  of  the 
said  William  Todd  for  sale  on  the  14th  of  April,  1843 ;  and  on 
that  day  sold  all  the  personal  property  of  the  said  William  Todd 
at  public  vendue,  (consisting  of  the  articles  and  property  men- 
tioned in  Schedule  A.  annexed  to  the  bill,)  all  of  which  property, 
with  the  exception  of  one  bay  mare  sold  for  $9  50,  was  struck 
off  to  John  Runk  or  to  Richard  Tenyck  ;  and  the  whole  amount 
of  the  sales  of  the  said  personal  property  was  only  §315  78. 

That  the  said  Sheriff  advertised  the  real  estate  of  the  said 
William  Todd  in  Somerset  for  sale  on  the  19th  June,  1843,  and 
on  that  day  sold  the  same  for  §2,000  ;  and  the  said  John  Rank 
and  Richard  Tenyck  became  the  purchasers  thereof. 

That  the  real  estate  of  the  said  William  Todd  in  Somerset,  at 


190  MULFOED  V.  EUNK.  [dEC 

the  time  of  the  said  sale,  was  worth  $6,000,  and  his  personal 
estate  about  $1,500  ;  and  that  the  said  William  Todd  was  de- 
sirous of  raising  the  money  and  paying  off  the  said  judgments, 
and  was  very  reluctant  to  have  his  said  property  exposed  to  pub- 
lic sale  by  the  SheriiBf.  But  that  John  Runk,  who  married 
Mary,  a  daughter  of  the  said  William  Todd,  and  Richard 
Tenyck,  who  married  Jane,  another  daughter  of  said  William 
Todd,  urged  and  solicited  the  said  William  Todd  to  consent  to 
let  his  property  be  sold  by  the  Sheriflf  at  public  vendue  ;  but  that 
the  said  William  Todd  at  first  wholly  refused  so  to  do ;  but,  af- 
ter repeated  solicitations  from  the  said  J.  Runk  and  R.  Tenyck, 
and  their  telling  him  that  there  were  several  unjust  claims  held 
against  him  by  persons  in  New  York,  arising  upon  notes  given  by 
said  J.  W.  Todd  and  endorsed,  or  pretended  to  have  been  en- 
dorsed, by  the  said  William  Todd ;  and  that  the  only  way  to  de- 
fend himself  against  those  unjust  claims  was  to  allow  his  prop- 
erty to  be  sold  at  public  sale  by  the  Sheriflf.  And  the  said  Wm. 
Todd,  having  been  at  that  time  also  prosecuted  on  two  other 
notes  of  $500  each,  drawn  by  the  said  J.  W.  Todd  and  endorsed 
or  purporting  to  be  endorsed  by  the  said  Wm.  Todd,  he  the  said 
Wm.  Todd  being  an  infirm  and  deaf  old  man,  and  but  little  ac- 
quainted with  law  business,  reluctantly  consented  to  let  his  prop- 
erty be  placed  in  the  charge  and  custody  of  the  said  J.  Runk  and 
R.  Tenyck  for  the  purpose  of  paying  the  judgments  above 
stated,  and  also  for  the  purpose  of  protecting  the  said  property 
from  unjust  claims  for  which  suits  had  been  commenced  against 
him ;  and  upon  the  further  condition  that  the  said  Wm.  Todd 
should  have  his  support  out  of  the  farm,  and  that  at  his  death 
the  farm  should  be  sold  and  equally  divided  among  the  legatees 
named  in  the  will  of  the  said  Wm.  Todd,  after  the  children  had 
been  put  on  an  equal  footing  by  deducting  previous  advance- 
ments. 

That  the  said  J.  Runk  and  R.  Tenyck  agreed  to  the  said  coii- 
dition  and  arrangement,  and,  for  the  purpose  of  more  eflfectually 
binding  themselves  to  the  performance  of  the  said  agreement,  a 
written  agreement  was  entered  between  the  said  J.  Runk  and  R. 
Tenyck,  of  the  one  part,  and  the  said  Wm.  Todd,  of  the  other 
part,  which  embodied,  in  substance,  the  agreement  above  stated, 
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and  which  said  writing  was  drawn  by  J.  M.  Mann,  Esq.,  and 
was  duly  executed  by  the  said  parties  and  delivered  to  the  said 
Wm.  Todd.  That,  at  the  time  of  the  delivery  of  the  said  writ- 
ten agreement  to  the  said  Wm.  Todd,  the  said  J.  M.  Mann  re- 
marked that  he  should  take  good  care  of  that  paper.  That,  some 
days  after  the  said  paper  writing  had  been  delivered  to  the  said 
Wm.  Todd,  the  said  J.  Runk  and  R.  Tenyck  came  to  the  house 
of  the  said  Wm.  Todd,  and  wanted  to  examine  the  old  deeds  for 
the  farm  ;  and  the  papers  relating  to  the  farm  were  brought  out 
and  laid  on  the  table,  and  the  paper  writing  and  agreement 
above  mentioned  was  also  laid  on  the  table  with  the  rest  of  the 
papers.  That,  some  weeks  after  this  transaction,  the  said  Wm. 
Todd  wanted  to  see  the  said  paper  writing ;  and  he  searched 
among  all  his  papers  and  could  not  find  it ;  and  that  said  Wm. 
Todd  repeatedly  after  that  time  searched  for  said  written  agree- 
ment, but  could  not  find  it,  and  never  saw  the  same  after  the  day 
when  it  waS  laid  on  the  table  with  the  deeds  which  the  said  J. 
Runk  and  R.  Tenyck  wished  to  see.  And  the  complainants  be- 
lieve and  charge,  that  the  said  written  agreement  was  either 
taken  away  by  the  said  J.  Runk  or  R.  Tenyck,  or  that  the  same 
is  lost. 

That,  in  pursuance  of  the  said  agreement  with  the  said  J. 
Runk  and  R.  Tenyck,  the  said  Wm.  Todd  confessed  a  judgment 
to  the  said  J.  Runk  and  R.  Tenyck,  in  the  Common  Pleas  of 
Morris  county,  on  the  3d  of  July,  1843,  for  $238  12  of  debt  (the 
same  being  double  the  amount  actually  due,)  and  $4  costs.  By 
virtue  of  which  said  judgment  and  the  execution  issued  thereon,  the 
Sheriff  of  Morris,  J.  M.  DeCamp,  levied  upon  and  sold,  at  pub- 
lic sale,  the  tract  of  land  and  premises  before  described  as  sit- 
uate in  the  township  of  Washington,  in  the  county  of  Morris, 
and  the  same  was  struck  off  to  the  said  J.  Runk  and  R.  Tenyck, 
for  $100.  That  the  said  last  mentioned  tract  of  land  and  prem- 
ises, at  the  time  the  same  was  so  sold,  was  worth  $450. 

That  the  reason  why  the  said  personal  and  real  property  of 
the  said  Wm.  Todd  was  permitted  to  be  sold  at  prices  so  much 
below  its  real  value  was,  that  the  said  Wm.  Todd  relied  upon 
the  said  agreement  so  entered  into  with  the  said  J.  Runk  and  R. 
Tenyck,  as  aforesaid,  and  his  confident  expectation  that  the  said 
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J.  Rank  and  R.  Tcnyck  would  bold  the  said  property  of  the  said 
Wm.  Todd  purchased  by  them  at  Sheriflf 's  sale  upon  the  trusts 
and  conditions  in  the  said  agreement  mentioned,  or  that  they 
would  re-sell  the  said  personal  property,  and  apply  the  proceeds 
of  such  re-sale  to  the  payment  of  the  said  Wm.  Todd's  debts, 
as  they  promised  to  do. 

That  on  or  about  June  9, 1843,  the  said  William  Todd  duly 
made,  executed  and  published  his  last  will  and  testament,  in  the 
presence  of  three  witnesses^  so  as  to  pass  real  estate,  and  therein 
and  thereby  did  devise  and  bequeath  as  follows,  to  wit : 

Ist.  "  I  bequeath  to  my  executors,  and  the  survivor  of  them, 
their  executors  and  administrators,  $1200,  in  trust,  nevertheless, 
to  place  the  same  at  interest  on  clear  freehold  estate,  and  to  pay 
the  interest  thereof  coming  due  annually  to  my  daughter  Mar- 
garet Ann,  now  the  wife  of  Barnabas  T.  Mulford,  during  her 
life ;  and,  in  case  of  her  personal  necessities  requiring,  my  ex- 
ecutors or  the  survivor  of  them  as  aforesaid  may  give,  according 
to  their  discretion,  from  time  to  time,  a  portion  of  the  principal 
to  her  or  to  her  order,  and  should  she,  at  her  death,  have  any 
children,  then  it  is  my  will  that  any  part  which  may  remain  in 
my  executor's  hands,  or  the  survivor  of  them,  unexpended,  shall 
be  equally  divided  between  her  cliildren,  share  and  share  alike. 

"  2d.  I  give  and  bequeath  to  my  youngest  son,  Theodore,  the 
sum  of  $2,000,  to  be  paid  to  him  in  one  year  after  my  decease, 
or  as  soon  as  my  property  can  be  turned  into  cash,  and  whatever 
sum  of  money  he  may  owe  me  to  be  deducted  out  of  the  said 
$2,000. 

"  3d.  It  is  my  will,  and  I  do  hereby  order  and  direct,  that,  as 
soon  after  my  decease  as  may  be  convenient,  all  my  estate,  both 
real  and  personal,  which  I  may  own  at  my  decease,  shall  be  sold 
by  my  executors  hereinafter  named,  either  at  public  or  private 
sale,  for  the  best  price  that  can  be  had  for  it,  hereby  giving  my 
said  executors  full  power  and  authority  to  make  deeds  of  convey- 
ance for  the  same  in  as  full  a  manner  as  I  could  have  made  when 
alive  ;  and  from  the  proceeds  of  sale  to  pay  all  my  just  debts 
and  funeral  expenses  ;  and  all  the  residue  of  my  estate  to  be  di- 
vided as  follows,  that  is  to  say  : 
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^  '•  1.  I  give  and  bequeath  to  my  son  James  W.  Todd  $5  and 
no  more. 

"  2.  My  son  Wm.  W.  Todd,  and  my  four  remaining  daugh- 
ters, viz  :  Mary,  the  wife  of  John  Runk,  Jane,  the  wife  of  Rich- 
ard Tenyck,  Sarah,  the  wife  of  James  Van  Pelt,  and  Elizabeth^ 
the  wife  of  Cornelius  T.  Beekman  ;  my  eon  William  to  have  two 
shares  to  my  daughters  one  ;  but  the  share  of  Sarah,  the  wife  of 
James  Van  Pelt,  it  is  my  will  and  I  do  hereby  order  the  same  to 
be  held  in  trust  by  my  executors  and  the  survivor  of  them,  his 
executors  and  administrators,  and  the  same  to  be  placed  out  at 
interest  and  secured  by  bond  and  mortgage,  and  the  interest 
thereof  coming  due  annually  to  be  paid  to  her  or  to  her  order ; 
and,  in  case  of  her  personal  necessities  requiring,  my  executors 
or  the  survivor  of  them  as  aforesaid  may  give,  according  to  their 
discretion,  from  time  to  time,  a  portion  of  the  principal,  and  at 
her  death  the  remaining  part  of  her  legacy  to  be  divided  equally 
among  her  children. 

"  3.  The  sum  of  $1200  I  have  already  advanced  to  my  bod 
William,  which  it  is  my  will  shall  bo  deducted  from  his  share, 
and  also,  in  like  manner,  the  sum  of  $400  to  be  deducted  from 
the  share  of  each  of  my  four  last  mentioned  daughters,  for  the 
out-fits  they  received  from  me  at  the  time  af  their  marriage." 

Lastly,  he  appointed  his  son  Theodore  Todd  and  his  friends 
Abm.  W..  Cortelyou  and  Wm.  J.  Todd  executors. 

That  the  said  Wm.  Todd  died  6n  or  about  Sept.  20,  1845, 
and  that,  on  or  about  Oct.  4,  1845,  the  said  Abm.  Cortelyou  and 
Wm.  J.  Todd  proved  the  will. 

That  said  testator  left  the  following  children  him  surviving, 
viz  :  Mary,  wife  of  John  Runk,  Jane,  wife  of  Richard  Tenyck^ 
Sarah,  wife  of  James  T.  Van  Pelt,  Elizabeth,  wife  of  Cornelius 
Beekman,  Wm.  W.  Todd  and  James  W.  Todd,  children  by  his 
first  wife,  and  Margaret  Ann,  wife  of  the  complainant  Mulford, 
and  the  complainant  Theodore  S.  Todd,  children  of  the  second 
wife. 

That  the  said  J.  Runk  and  R.  Tenyck  took  possession  of  the 
real  estate  of  the  said  Wm.  Todd,  so  sold  at  SherifiF's  sale,  and 
rented  the  same  to  a  son  of  the  said  R.  Tenyck,  and  received 
the  rents,  issues  and  profits  thereof. 
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That  the  said  J.  Rank  and  R.  Tenyck,  about  the  time  of  the 
delivery  to  them  of  the  deed  for  the  real  estate  of  the  said  Wm. 

Todd  in  Somerset,  mortgaged  the  said  premises  to  one  

Vanderveer,  for  $2,100  or  thereabouts,  which  mortgage  still  re- 
mains due  and  unpaid-  That,  at  tbe  times  of  the  sales  of  said 
farm  in  Somerset  and  of  said  tract  of  land  in  Morris,  neither 
was  incumbered  by  any  mortgage  or  other  incumbrance,  except 
the  judgments  before  stated. 

That,  besides  the  proceeds  of  the  said  personal  and  real  estate 
of  the  said  Wm.  Todd  which,  by  means  of  the  said  agreement 
with  the  said  Wm.  Todd,  the  said  J.  Runk  and  R.  Tenyck  got 
possession  of,  the  said  Runk  and  Tenyck  also  induced  said-Wm. 
Todd,  under  pretence  of  carrying  out  the  said  agreement  in 
good  faith,  to  place  in  their  hands,  or  assign  and  transfer  to  them. 
a  large  amount  of  personal  property,  consisting  of  bonds,  mort- 
gages, promissory  notes  and  other  choses  in  action,  the  particular 
nature,  amount  and  description  of  which  is  not  fully  known  to 
the  complainants.  But  they  charge  that,  among  other  choses  in 
action  transferred  by  said  Wm.  Todd  to  said  John  Runk  and  R. 
Tenyck  in  pursuance  of  said  agreement,  or  obtained  by  them  from 
said  Wm.  Todd  under  pretence  of  said  agreement,  was  a  bond  which 
said  Wm.  Todd  held  against  one  John  McKinstry  for  $1,000  ; 
also  a  bond  and  mortgage  against  one  Wm.  Willets  for  $300  or 
thereabouts  ;  also  a  promissory  note  of  said  J.  Runk,  payable  to 
said  Wm.  Todd,  for  $1,000 ;  also  a  promissory  note  of  said  Rich- 
ard Tenyck,  payable  to  said  Wm.  Todd,  for  $45.  That  all  the 
moneys  due  on  the  said  bonds  and  notes  have  been  collected  by 
said  J.  Runk  and  R.  Tenyck,  or  might  have  been  collected  but 
for  their  negligence  or  wilful  default. 

That  the  said  J.  Runk  and  R.  Tenyck  also  received  of  pension 
money  due  the  said  W^m.  Todd  at  the  time  of  his  death  $37. 

That  the  said  J.  Runk  and  R.  Tenyck  have  wholly  neglected 
to  comply  with  the  trusts,  provisions  aild  conditions  of  the  said 
agreement  under  which,  or  by  pretence  of  which,  they  got  pos- 
session of  the  real  and  personal  estate ;  and  that  they  have  con- 
verted the  said  personal  estate  and  the  rents  and  profits  of  the 
real  estate  to  their  own  use. 

The  bill  prays,  that  the  said  agreement  made  by  said  Runk 
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and  Tenyck  with  the  said  Wm.  Todd  may  be  performed  by  said 
Runk  and  Tenyck ;  and  that  they  may  set  forth  an  account  of 
all  the  moneys  received  by  them,  or  either  of  them,  since  the 
date  of  said  agreement,  for  or  in  respect  of  the  personal  estate 
of  said  Wm.  Todd,  or  for  or  in  respect  of  the  real  estate  and 
other  effects  purchased  by  them  at  the  Sheriff's  sale,  or  which  in 
any  way  came  to  their  possession  under  or  by  virtue  or  in  pur- 
suance of  said  agreement  or  any  other  agreement  of  a  like  na- 
ture ;  and  also  a  description  and  particular  statement  of  such 
parts  of  said  lands  as  have  been  sold  by  them,  and  of  all  moneys 
received  for  or  in  respect  of  such  sales,  and  an  account  of  all 
bonds,  mortgages,  notes,  &c*  delivered  to  them,  or  either  of 
them,  after  the  date  of  the  said  agreement,  and  of  all  moneys 
received  by  them  or  either  of  them  in  payment  ^f  or  by  virtue 
thereof;  and  that  the  real  estate  of  the  said  Wm.  Todd  which, 
since  the  date  of  said  agreement,  has  come  to  the  hands  of  the 
said  J.  Runk  and  R.  Tenyck  may  be  sold  under  the  direction  of 
this  Court,  and  that  the  proceeds  thereof,  together  with  the  pro- 
ceeds of  the  personal  estate,  be  divided  among  the  legatees  in 
the  will  of  said  Wm.  Todd  named,  according  to  the  terms  of  the 
said  will ;  and  for  such  other  and  further  relief  &c. 

The  defendants  Runk  and  Tenyck  put  in  their  joint  and  sev- 
eral answer,  denying  the  material  allegations  of  the  bill ;  and 
testimony  was  taken  on  both  sides. 

W.  Halsted  for  the  complainants.  He  cited  1  Greenes  Ch. 
501  ;  4  Dessaus.  505  ;  4  J.  F.  Marsh.  593 ;  2  Black's  Rep. 
198. 

P.  D.  Vroom  for  the  defendants.  He  cited  1  Grecnl.  Ev.j 
sec.  266  ;  5  John.  Ch.  1. 

The  Chancellor.  The  agreement  charged  in  the  bill  is 
not  suflSciently  established  to  justify  a  decree  for  specific  per- 
formance. The  answer  denies  it,  and  there  is  no  substantive 
proof  of  it.  There  is  some  evidence  that  the  defendants  have 
stated  that  the  agreement  was  as  the  bill  alleges ;  but  evidence 
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of  these  statements  only  goes  to  impeach  the  denial  of  the  an- 
swer ;  it  does  not  amount  to  substantive  evidence  of  the  exist- 
ence of  the  agreement. 

From  the  nature  of  the  arrangement  it  was  necessary  to  put 
matters  in  such  condition  that,  as  between  Wm.  Todd  and  those 
whose  claims  he  resisted,  the  property  purchased  by  Runk  and 
Tenyck  should  be  or  appear  to  be  really  and  bona  fide  their 
property.  The  idea  that  the  property,  notwithstanding  the 
Sheriff's  sale,  should,  as  between  Wm.  Todd  and  Runk  and 
Tenyckj  be  the  property  of  Wm.  Todd,  was  an  idea  which  the 
very  object  of  the  arrangement  required  should  be  kept  secret, 
that  is,  confined  to  the  parties  to  the  artangemcnt.  This,  and 
the  confidence  which  would  naturally  be  reposed  by  Wm.  Todd 
in  his  sons-inJaw,  is  very  persuasive  that  no  written  agreement 
binding  Runk  and  Tenyck  to  hold  the  property  in  trust  for  Todd 
was  ever  entered  into.  And  there  is  no  proof  of  any  such  agree- 
ment having  been  reduced  to  writing. 

Again,  the  alleged  agreement  and  arrangement  are  not  such 
as  commend  themselves  to  favorable  consideration.  There  is  no 
ground  on  which  the  Court  can  relieve  from  a  breach  of  confi- 
dence reposed  for  such  a  purpose.  Every  consideration  of  policy 
forbids  relief. 

Another  view  was  presented,  though  not  very  strongly ;  it  is, 
that,  from  the  age  of  Wm.  Todd  and  some  bodily  infirmity  al- 
luded to,  he  was  not  competent  to  transact  business ;  and  that 
the  case  might  be  put  on  the  ground  that  the  arrangement  was 
fraudulently  procured  by  Runk  and  Tenyck  from  one  who  was 
incompetent  to  understand  the  nature  and  object  of  it.  I  sec  no 
evidence  of  such  incompetency. 

Decree  for  defendants. 
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James  H.  Tichenor  v.  William  S.  Wilson  and  others. 

An  injunction  to  stop  chemical  works,  applied  for  after  the  works  had  been  in  opera- 
tion three  and  a  half  jears,  by  an  IndiTidual  who  had  owned  and  resided  on  ac|joia- 
ing  lands  during  that  time,  was  denied. 

On  a  bill  bj  an  individual,  oomplainiog  of  injurj  to  his  property  and  the  health  of 
hinself  and  familj  bj  chemical  works  on  lands  adjoining  the  binds  on  which  he  re- 
sides, and  which  he  alleges  to  be  a  nuisance,  an  injunction  should  not  be  allowed 

unless  a  clear  case  of  nuisance  and  of  irreparable  iujury  be  made  out. 

• 

The  bill,^filed  April  11, 1849,  states,  that  the  complaiaant  for 
about  16  years  past  has  been,  and  still  is  seized  and  possessed  of 
a  farm  within  the  bounds  of  the  city  of  Newark,  of  about  40 
acres,  situate  on  the  south  side  of  the  Passaic  river  and  adjoin- 
ing thereto,  a  short  distance  to  the  eastward  of  the  compact  part 
of  the  said  city.  That  he  has  resided  on  said  farm  during  the 
period  aforesaid,  except  a  few  years  prior  to  1844,  and  still  re- 
sides thereon,  his  dwelling  house  and  out-buildings  being  sit- 
uated near  the  bank  of  said  river ;  and  that  in  the  vicinity  of  the 
said  dwelling  house  and  on  the  said  farm  he  had,  during  the 
time  aforesaid,  and  still  has,  a  number  of  fruit,  ornamental  and 
shade  trees  there  growing. 

That  in  1845  he  was  applied  to  by  William  S.  Wilson  and 
Frances  Brown,  of  the  city  of  New  York,  to  soli  to  them  a  few 
acres  of  land  on  the  banks  of  said  river  as  a  site  for  the  erection 
of  a  factory  for  the  manufacture  of  chemical  products,  and  un- 
der the  general  name  of  chemical  works,  the  said  Wilson  and 
Brown  alleging  and  assuring  the  complainant  that  the  works  they 
designed  there  to  establish  and  carry  on  would  be  perfectly 
harmless,  and  would  be  in  no  respect  injurious  to  the  complain- 
ant's property  or  to  the  health  of  his  family  or  that  of  the  neigh- 
borhood. 

That  under  such  assurances  he  sold  and  conveyed  to  said  Wil- 
son  and  Brown,  in  February,  1845,  rising  three  acres  of  land  on 
the  bank  of  said  river,  a  short  distance  to  the  westward  of  his 
said  dwelling  house ;  and  that  said  Wilson  and  Brown,  during 
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the  same  year,  proceeded  to  erect  a  large  factory  on  the  land  so 
sold  to  them  by  the  complainant,  and  to  establish  a  manufactory 
of  chemical  substances  of  various  kinds  therein ;  which  said  fac- 
tory and  establishment  go  under  the  denomination  of  the  Passaic 
Chemical  Works. 

That  the  said  Chemical  Works  are  situated  about  200  yards 
from  the  complainant's  dwelling  house,  and  in  the  immediate  vi- 
cinity of  his  said  trees. 

That  since  the  time  of  crectmg  said  works  they  have  been  and 
still  are  in  active  operation  on  an  extensive  scale ;  and  the  com- 
plainant has  been  informed  and  hijs  discovered  that  the  chief  bu- 
siness of  the  said  works  is  the  manufacture  of  soda,  ash,  and 
other  substances  necessary  or  incidental  thereto,  or  based  upon, 
resulting  from  or  connected  with  the  same,  such  as  sulphuric 
acid,  muriatic  acid,  bleaching  powders,  sal-soda,  borax  and  the 
like. 

That  the  gases,  vapors  and  exhalations  proceeding  and  escap- 
ing from  the  said  works  and  manufacture  are  very  noxious  and 
deleterious,  both  as  to  the  health  of  the  complainant  and  his 
family  and  neighbors,  and  also  to  the  surrounding  vegetation  ; 
so  much  so  that  great  numbers  of  the  complainant's  said  fruit, 
ornamental  and  shade  trees  have  died  or  are  dying  under  the  ef- 
fects of  the  said  gases,  vapors  and  exhalations ;  and  the  grass, 
grain,  vines,  and  other  articles  of  vegetable  growth,  on  the  com- 
plainant's said  farm  being  and  growing,  have  been  greatly  in- 
jured, damaged  or  destroyed  thereby ;  and  the  complainant  fears 
and  has  reason  to  believe  and  has  no  doubt  that,  if  the  said  es- 
tablishment and  manufacture  are  permitted  to  go  on,  his  said 
grass  and  other  things  will  continue  to  be  injured,  damaged  and 
destroyed,  and  he  will  in  a  short  time  lose  all  his  said  trees,  and 
will  be  obliged  to  remove  from  the  vicinity  of  the  said  works. 

That  the  said  gases,  vapors  and  exhalations  are  so  corrosive 
in  their  nature  that  almost  all  the  metallic  substances  exposed  to 
the  atmosphere  in  and  about  his  premises,  such  as  farming  uten- 
sils, cutlery,  locks,  hinges,  nails,  and  even  plate,  have  become, 
or  when  so  exposed  shortly  become  corroded  and  greatly  dam- 
aged and  injured  ;  and  that  said  gases,  &c.  are  so  offensive  and 
deleterious  that  the  complainant's  family  is  often  obliged,  for 
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protection  therefrom,  to  close  the  doors  and  windows  of  Ihe 
house,  and  sometimes  even  to  cover  their  heads  with  the  bed 
clothing  at  nights. 

That  the  said  chemical  works  and  manufacture  are  a  nuisance 
to  the  neighborhood  in  which  they  arc  situated  ;  and  especially 
to  the  complainant's  said  dwelling;  house  and  farm,  with  the 
premises  and  appurtenances  thereof ;  and  that  the  complainant 
has  borne  the  same  until  his  patience  is  exhausted  ;  and  he  feels 
obliged  to  come  to  this  Court  for  protection  and  relief. 

That  the  said  works  and  manufacture  have  always  been  and 
still  are  conducted  and  managed  for  the  proprietors  thereof,  by 
one  Wm.  T.  Clough,  a  practical  chemist  and  manufacturer  by 
profession,  who,  as  the  complainant  has  been  informed  and  be- 
lieves, besides  being  chief  agent  and  manager  of  eaid  works,  has 
had  and  still  has  some  interest  in  the  same  or  in  the  profits  and 
emoluments  thereof. 

That  the  original  and  chief  proprietors  of  the  said  works,  the 
said  Wilson  and  Brown,  continued  to  carry  on  the  same  as  prin- 
cipal proprietors  until  about  February,  1846,  when,  as  the  com- 
plainant is  informed  and  believes,  they  associated  with  themselves 
one  Robert  L.  Mcintosh,  of  the  city  of  New  York,  as  a  partner, 
and  in  connection  with  him,  under  the  firm  of  Wilson,*Brown  & 
Co.,  continued  to  carry  on  the  said  works  until  on  or  about  July 
oO,  1846,  when  the  said  firm  of  Wilson,  Brown  &  Co.,  having 
been  unfortunate  in  bmsiness,  became  insolvent  and  stopped  pay- 
ment, and,  as  the  complainant  is  informed  and  believes,  assigned 
all  their  property  to  one  Frederick  Tracey,  of  the  pity  of  New 
York,  for  the  benefit  of  their  creditors,  and  have  since  that  time 
hitherto  carried  on  and  are  still  carrying  on  the  said  works  Tin- 
der and  by  the  authority  of  the  said  Tracey  as  such  assignee, 
the  said  Wm.  T.  Clough  acting  therein  as  before  mentioned. 

The  bill  prays  that  the  defendants  may  answer ;  and  may  be 
injomed  from  continuing  said  works,  and  for  such  further  and 
other  relief  &c. 

On  the  reading  of  this  bill,  and  an  application  thereupon  for  a 
preliminary  injunction,  the  Chancellor  directed  notice  to  be  given 
to  the  defendants* 
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On  a  subsequent  day,  upon  notice  to  the  defendants,  the  ap- 
plication was  made. 

The  answer  of  the  defendants  Wilson,  Brown  and  Tracy  was 
read. 

Wilson  and  Brown  deny  that  they  or  either  of  them  gave  any 
assurances  whatever  to  the  complainant  respecting  the  effects  of 
the  said  works,  or  whether  the  same  would  be  injurious  to  the 
property  of  the  complainant  or  to  the  health  of  his  family  or  of 
the  neighborhood,  and  say  that  neither  of  these  defendants  had 
at  that  time  any  knowledge  of  the  practical  details  of  said  chem- 
ical business,  or  of  the  processes  used  in  said  manufacture,  or 
the  effects  thereof  ;  and  that  neither  of  them  represented  to  the 
complainant  that  they  had  such  knowledge,  or  that  they  were 
qualified  to  give  such  information. 

They  say  that  the  land  sold  by  the  complainant  as  stated  ia 
his  bill  was  of  little  value  to  the  complainant  for  farming  pur- 
poses, and  was  sold  for  the  express  purpose  of  erecting  and  car- 
rying on  the  said  chemical  works,  and  that  the  same  was  fully 
understood  by  the  said  parties,  and  that  no  deception  was  prac- 
tised towards  the  complainant  with  respect  to  the  effects  of  said 
works  or  the  harm  or  injury  that  might  result  therefrom  to  the 
complainant  or  his  property. 

They  say  that  large  improvements  were  itade  by  said  Wilson 
and  Brown,  soon  after  the  purchase,  (describing  them,)  costing, 
with  the  money  paid  for  the  land,  $40,000.  That  the  complain- 
ant)  while  said  improvements  were  in  progress,  was  often  at  the 
works,  and  had  full  knowledge  of  the  value  and  general  nature 
of  said  improvements,  and  made  no  objection  whatever  to  their 
erection. 

That  the  said  works  are  now  separated  from  the  complainant's 
said  farm  by  a  public  highway. 

They  deny  that  the  gases,  vapors  and  exhalations  from  said 
works  are  noxious  or  deleterious  to  the  health  of  the  complainant 
or  his  family  or  the  neighborhood  ;  but,  on  the  contrary,  they 
flay  they  have  been  informed  and  believe  that  the  complainant 
and  his  family  enjoy  as  good  or  better  health  than  they  did  be- 
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fore  said  works  were  established ;  and  they  severally  say,  that 
they  have  never  heard  any  complaints  in  the  neighborhood  of 
said  works  of  injury  to  health,  nor  do  they  believe  the  same  are 
at  all  injurious  to  personal  health. 

They  deny  that  the  gasei  are  noxious  or  injurious  to  the  v^- 
etation  around  said  works,  and  say  they  have  never  perceived 
any  such  injury ;  and  that,  if  any  such  injury  has  ever  resulted 
to  the  surrounding  vegetation,  it  has  been  contingent  and  tempo- 
rary and  not  continued,  and  is  not  a  necessary  consequence  of 
the  operation  of  said  works. 

They  say  that  the  gases  proceeding  from  the  manufacture  of 
some  of  the  said  chemical  products  are  injurious  to  vegetation  if 
allowed  to  escape ;  but  that  such  escape  never  occurs  except 
from  unavoidable  accident  or  tempest  or  similar  causes  beyond 
the  control  of  those  having  charge  of  said  works. 

They  say  they  have  no  knowledge  that  any  articles  of  vegeta- 
ble growth  on  the  complainant's  farm  have  died,  or  are  dying,  or 
have  been  injured,  damaged  or  destroyed  by  said  gases,  vapors 
or  exhalations ;  but,  on  the  contrary,  they  have  been  informed 
and  believe,  that  the  complainant  raised  larger  crops  from  his  said 
farm  in  1848  than  he  did  in  any  previous  year. 

They  admit  that  the  said  gases  are  corrosive  to  metallic  sub- 
stances when  exposed  to  such  gases ;  but  they  deny  that  any  se- 
rious injury  has  ever  resulted  to  the  complainant's  property  from 
this  cause ;  and  say  they  have  no  knowledge  fhat  the  complain- 
ant's family  have  ever  been  disturbed  in  their  rest  at  night,  or 
put  to  any  inconvenience  at  any  time  by  reason  of  such  gases  or 
vapors.  And  they  deny  that  the  complainant  will  be  under  the 
necessity  of  removing  from  his  said  farm,  or  that  he  has  been 
put  to  any  serious  inconvenience  on  account  of  the  operations  of 
said  works. 

They  say  that  the  gases  which  the  complainant  in  his  bill  has 
alleged  to  be  injurious  to  his  property  and  health  are  valuable ; 
and  that  it  is  the  interest  of  the  proprietor  of  said  works  to  re- 
tain them ;  and  that  a  large  proportion  of  the  profits  of  said 
works  arises  from  the  sale  of  products  formed  from  said  gases 
when  condensed.  That  similar  works  are  carried  on  without  in- 
terruption in  this  and  foreign  countries,  sometimes  in  the  midst 
14 
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of  populous  cities,  and  sometimes  in  the  country  in  the  vicinity 
of  farming  lands ;  and  that  the  machinery  and  apparatus  used 
in  said  Passaic  Chemical  Works  are  calculated  to  retain  all  of 
said  gases,  and  are  capable  of  preventing  their  escape  entirely  ; 
and  that  the  said  machinery  and  apparatus  are  much  more  per- 
fect in  their  construction  and  operation  than  they  were  during 
the  first  year  said  works  were  established. 

They  deny  that  said  works  are  a  nuisance  in  the  neighborhood, 
or  to  the  complainant's  property ;  but  say  that  the  same  arc  a 
general  and  useful  improvement  to  that  part  of  the  said  city 
where  they  are  situated,  and  particularly  to  the  complainant  and 
his  property ;  that  numerous  dwelling  houses  have  been  erected 
in  said  vicinity  since  the  establishment  of  said  works  and  in  con- 
sequence thereof  5  and  the  value  of  property  generally  has  been 
increased  thereby  in  the  neighborhood ;  and  that  the  products  of 
said  works  are  useful  articles  of  manufacture  and  commerce. 

They  deny  that  Wm.  T.  Clough  has  any  interest  in  the  profits 
of  said  works,  and  say  that  he  receives  a  stated  salary  as  his 
only  compensation ;  and  that  he  has  not  had  any  other  interest 
therein  since  July,  1846. 

They  deny  that  Robert  L.  Mcintosh  now  has  or  ever  had  any 
interest  in  ssdd  works. 

Wilson  and  Brown  deny  that  they  ever  made  any  assignment 
of  all  their  property  to  said  Frederick  Tracey,  or  to  any  other 
person,  for  the  benefit  of  their  creditors ;  and  deny  that  said 
Wilson  and  Brown  are  carrying  on  said  works  under  any  author- 
ity of  said  Tracey,  or  of  any  other  person,  as  assignee  or  other- 
wise for  the  benefit  of  their  creditors  ;  but  the  defendants  Wil- 
son and  Brown  say  that  they  and  their  wives,  on  the  28th  July, 
1846,  for  a  valuable  consideration,  sold  and  conveyed  to  the  said 
Frederick  Tracey  as  trustee  of  Susan  T.  Wilson  and  Eliza  T. 
Brown ;  and  that  the  deed  was  duly  recorded  shortly  after  it  was 
made. 

The  defendant  Tracey  says,  that  he,  as  such  trustee,  is  now 
the  sole  owner  of  said  works    and  land ;    and   that  the  de- 
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fendants  Wilson  and  Brown  have  no  interest  whatever  in  the 
ownership  or  profits  of  said  works. 

The  defendant  Wilson  says  he  is  the  general  agent  of  said 
Frederick  Tracey  for  carrying  on  said  works ;  and  that  he  has 
a  knowledge  of  the  practical  details  of  said  business  and  of  the 
processes  used  in  said  manufacture  \  which  knowledge  has  been 
acquired  since  the  said  works  have  been  in  operation. 

The  defendants  say,  that  the  complainant  has  never  made  any 
complaint  to  them  or  either  of  them  of  any  injury  resulting  to 
his  property  or  his  or  his  family's  health.  And  the  defendant 
Wilson  says  the  complainant  knew  that  he,  Wilson,  was  employ- 
ed about  the  business  of  said  works ;  and  that  for  a  period  of 
four  months  this  defendant  Wilson  resided  in  the  vicinity  of  said 
works ;  and  that  the  complainant  during  that  time  and  before 
and  since  frequently  saw  and  conversed  with  him. 

The  defendants  say,  that  the  said  works  are  carried  on  at  a 
great  expense ;  and  that  large  numbers  of  laborers  and  work- 
men are  constantly  employed  therein,  and  a  large  stock  of  valua- 
ble materials  of  a  perishable  nature  is  always  on  hand ;  and 
that  said  works  cannot  be  stopped  or  suspended  without  great 
pecuniary  loss  to  the  proprietor  and  to  the  workmen  and  laborers 
therein  employed. 

The  defendants  Wilson  and  Brown  disclaim  all  right,  title  and 
interest  in  said  works. 

The  answer  of  William  T.  Clough  admits  that  the  works  are 
conducted  and  managed  by  him  for  the  proprietor  thereof;  and 
that  he  is  a  practical  chemist  and  manufacturer  by  profession ; 
but  he  denies  that  he  has  any  interest  in  the  works  or  in  the 
profits  thereof. 

He  says  that  at  the  time  of  the  establishment  of  said  works  he 
had  an  interest  in  the  same  and  shared  in  the  profits  thereof ; 
and  that  such  interest  continued  up  to  July,  1846,  when  said 
works  were  sold  by  Wilson  and  Brown,  the  original  proprietors 
thereof,  to  Frederick  Tracey  as  trustee  for  Susan  T.  Wilson  and 
Eliza  T.  Brown,  who,  this  defendant  believes,  is  now  the  sole 
owner  thereof  as  such  trustee ;  and  that  since  the  time  of  such 
sale  and  conveyance  this  defendant  has  been  superintendent  of 
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said  works,  and  that  he  receives  a  stated  salary  as  his  only  com- 
pensation for  services  rendered  in  said  works  as  such  superintend- 
ent ;  and  beyond  that  ho  has  no  interest  to  his  knowledge  or  be- 
lief, nor  does  he  claim  or  pretend  to  have  any  right,  title  or  in- 
terest in  or  to  the  said  Passaic  Chemical  Works,  or  the  matters 
in  the  bill  set  forth,  or  any  part  thereof.  And  he  disclaims  all 
interest  in  the  property  and  in  the  profits  of  the  manufacture  now 
or  heretofore  carried  on  therein  since  July,  1846,  as  in  said  bill 
mentioned,  or  any  part  thereof. 

Affidavits  were  read  in  support  of  and  in  opposition  to  the  mo- 
tion for  an  injunction* 

/.  P.  Bradley  and  ^.  Whitehead  in  support  of  the  motion. 
They  cited  Eden  on  lnj%  275 ;  2  Story^s  Eq.y  sec.  925,  6,  and 
note  A ;  2  Bro.  Ch.  Ca.  531 ;  8  Jltk.  21. 

/.  Van  Arsdale  and  W.  Pennington  contra.  They  cited 
Drury  on  Inj\  238,  245  ;  1  Railway  Cases^  120 ;  18  Ves.  211, 
515 ;  Mit ford's  PI.  145  ;  2  Story's  Ey,  pages  204,  5  ;  7  John. 
Ch.  815  ;  3  Myln  ^  Kean,  169  ;  8  Cond.  Eng.  CA..336  ;  19 
Ves.  617 ;  Eden  an  Infn^  226,  236  ;  2  Green's  Ch.  350,  442 ; 
1  Hoist.  Ch.  410 ;  3  DanieVs  Ch.  Pr.  ^  PI.  1860. 

The  Chancellor.  A  sufficient  reason  for  denying  the  sum- 
mary action  of  this  Court  by  injunction  is  found  in  the  fact,  that 
the  works  had  been  in  operation  three  and  a  half  years  before 
the  bill  was  exhibited.  It  would  seem  that  no  very  serious  con- 
sequences to  the  complainant  or  his  property  are  to  be  appre- 
hended from  the  little  further  delay  which  will  be  caused  by 
leaving  him  to  the  ordinary  proceedings  at  law  in  cases  of  al- 
leged nuisances.  And  this  course  is  the  more  proper  in  this  case 
from  the  consideration  that  the  neighborhood,  the  public,  have  so 
long  permitted  the  works  to  be  continued  without  complaint  in 
the  usual  way. 

Again,  on  a  bill  by  an  individual,  complaining  of  injury  to  his 
property  and  the  health  of  himself  and  family  by  such  an  alleged 
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nnisanco,  an  injunction  should  not  be  granted  unless  a  clear  cas 
of  nuisance  and  of  irreparable  injury  be  made  out.  The  case 
as  it  appears  from  the  bill,  answer  and  affidavits,  fails,  I  thinb 
in  these  respects. 

Motion  for  injunction  denied* 
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Enoch  Barkelew  and  others  v.  Joseph  M.  Taylor  and 
Christian  I.  Walker. 

A  puicluiaer  of  land  at  sheriff's  sale  under  an  agreement  with  the  defendant  in  exe- 
cution to  buj  it  and  advance  the  money  for  his  accommodation  and  relief,  and  to 
permit  him  to  redeem,  which  agreement  was  made  known  to  the  sheriff  and  the 
persons  attending  the  sale,  and  in  consequence  of  which  the  property  was  struck  off 
to  the  purchaser  greatly  below  its  yalue,  was  adjudged  to  hold  it  only  as  in  mort< 

The  bill,  filed  March  23d,  1846,  states,  that,  on  or  before 
September  23d,  1836,  Peter  W.  Barkelew  was  seized  and  pos- 
sessed of  certain  lots,  tracts  and  parcels  of  land  described  in  the 
bill,  the  whole  of  said  lands  being  of  the  value  of  $3,120. 

That  on  said  23d  of  September,  1836,  Samuel  Whitehead  ob- 
tained a  judgment  against  said  Peter  W.  Barkelew,  for  $900, 
on  which  judgment  an  execution  was  issued  and  delivered  to  the 
then  sheriff  of  Middlesex,  and  levied  upon  all  the  said  tracts  of 
land,  and  the  said  sheriff  advertised  the  same  to  be  sold,  at  the 
village  of  Washington,  on  the  5th  of  August,  1839. 

That  on  the  said  5th  of  August,  the  said  Peter  W.  Barkelew 
found  himself  much  embarrassed  by  having  his  said  property  ad- 
vertised for  sale,  and  was  unable  to  raise  the  money  to  pay  the 
said  judgment.  That  Joseph  M.  Taylor  then  proposed  to  be  a 
friend  of  said  Peter  W.  Barkelew,  and  offered  to  aid  him  in  his 
difficulties,  and  proposed  to  him  to  let  the  whole  of  said  property 
be  sold  by  said  sheriff  and  be  struck  off  and  sold  to  him  the  said 
Taylor  for  the  amount  due  on  the  said  judgment  or  thereabouts  ; 
and  that  he  the  said  Taylor  would  pay  the  then  indebtedness  of 
him  the  said  Peter  W.  Barkelew  and  relieve  him  from  his  em- 
barrassments ;  and  that  afterwards,  when  he  the  said  Peter  W. 
Barkelew  should  be  able  to  raise  the  money,  he  might  pay  back 
the  amount  which  had  been  thus  paid  by  the  said  Taylor,  to- 
gether with  some  reasonable  compensation  for  his  services,  and 
that  said  Taylor  would  then  reconvey  the  said  lands  to  the  said 
Peter  W.  Barkelew ;  it  being  then  understood  by  said  Peter  W 
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Barkelew  and  said  Taylor  that  the  said  lands  were  worth  some 
$2,000  more  than  the  amount  of  incumbrance  on  them. 

That  the  said  Peter  W.  Barkelew,  having  entire  confidence  in 
said  Taylor,  and  believing  that  said  Taylor  really  intended  tc 
befriend  him,  accepted  the  said  proposal,  and  consented  that  the 
whole  of  said  lands  should  be  struck  off  and  sold  by  the  said 
sheriff  to  the  said  Taylor  for  the  amount  due  on  the  said  judg- 
ment, upon  the  terms  and  conditions  proposed  by  the  said  Tay- 
lor as  aforesaid ;  and  that  the  said  sheriff  was  informed  of  sucli 
arrangement  when  he  offered  the  said  lands  for  sale  as  hereinaf- 
ter stated. 

That  a  number  of  persons  attended  the  said  sale  for  the  purpose 
of  purchasing  said  lands  or  some  part  thereof,  and  were  ready  and 
willing  to  pay  a  full  price  for  the  same ;  but  that  the  persons  sc 
intending  to  purchase  were  informed,  at  the  time  of  said  sale,  bj 
the  said  Taylor  and  the  said  Peter  W.  Barkelew,  that  the  fore- 
going arrangement  had  been  entered  into  between  the  said  Tay- 
lor and  the  said  Peter  W.  Barkelew,  and  that  the  said  Tayloi 
was  going  to  purchase  the  said  lands  for  him  the  said  Peter  W 
Barkelew  for  the  amount  of  the  said  judgment,  and  that  the  same 
were  to  be  reconveyed  to  the  said  Peter  W.  Barkelew  upon  hig 
repayment  of  the  money  aforesaid.  That  the  persons  so  in  at- 
tendance and  desiring  to  purchase  as  aforesaid,  on  being  thuE 
informed,  declined  to  make  any  bid  on  tho  property  whatever, 
and  tho  whole  of  the  said  lands  were  permitted  to  be  sold  by  the 
said  sheriff  and  purchased  by  the  said  Taylor  for  $1,260  ;  and 
that  a  deed  was  accordingly  made  by  the  said  sheriff  to  the  said 
Taylor  and  one  Christian  J.  Walker,  who,  for  some  cause  un- 
known to  the  complainants,  is  joined  with  the  said  Taylor  as  a 
grantee  in  the  said  deed. 

That  within  a  year  after  the  said  sale,  the  said  Peter  W, 
Barkelew  procured  the  amount  of  money,  with  interest,  whicl 
had  been  paid  by  said  Taylor  for  the  said  Peter  W.  Barkele^^ 
for  the  purchase  of  said  lands  as  aforesaid,  and  tendered  the 
same,  together  with  a  reasonable  sum  as  a  compensation  for  hi< 
services,  to  the  said  Taylor,  and  requested  him  to  reconvey  tc 
the  said  Peter  W.  Barkelew  the  said  lands,  according  to  the  saic 
agreement;  but  the  said  Taylor  refused  so  to  do,  and  has  evei 
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since  refiised;  and  that  the  said  Taylor  and  Walker  haye, 
since  the  said  tender,  sold  and  disposed  of  all  or  nearly  all  of 
the  said  lands,  for  large  sums  of  money,  but  for  what  particu- 
lar amounts  the  complainants  are  not  informed ;  the  whole  of 
which  moneys,  together  with  the  use  and  profits  of  the  said  lands, 
the  said  Taylor  and  Walker  have  appropriated  to  their  own  use 
and  benefit. 

That  the  said  Peter  W,  Barkelew  died  on  or  about  August 
20th,  1845,  without  having  in  any  way  settled  the  said  matter 
with  the  said  Taylor. 

That  said  Peter  W.  Barkelew  died  intestate  and  without  is- 
sue, leaving  the  first  named  complainants  his  heirs-at-law ;  and 
that  the  last  named  complainant  has  been  duly  appointed  admin- 
istrator &c.  of  the  said  Peter  W.  Barkelew. 

The  bill  prays,  that  the  said  Taylor  and  Walker  may  be  de- 
creed to  reconvey  or  cause  to  be  reconvcyed  to  the  complainants 
the  said  heirs-at-law  the  said  lands  upon  being  repaid  the  money 
by  them  or  cither  of  them  paid  and  advanced  as  aforesaid  for 
the  said  Peter  W.  Barkelew,  together  with  a  reasonable  sum  for 
their  or  either  of  their  services  in  the  premises ;  or  if  it  shall 
seem  more  equitable,  that  the  said  Taylor  and  Walker,  or  one 
of  them,  may  be  decreed  to  pay  to  the  complainant  the  said  admin- 
istrator, to  bo  distributed  according  to  law,  all  the  moneys  for 
which  the  said  Taylor  and  Walker,  or  either  of  them,  have  or 
has  sold  the  said  lands,  after  deducting  the  moneys  paid  as  afore- 
said by  said  Taylor  and  Walker,  or  either  of  them,  for  the  said 
Peter  W.  Barkelew,  together  with  a  reasonable  compensation 
for  bis  or  their  services  in  the  premises ;  and  for  such  other  and 
further  relief  &c. 

The  defendants  put  in  their  joint  and  several  answer : 
That  as  to  so  much  of  the  bill  as  seeks  to  compel  them  specifi- 
cally to  perform  the  agreement  in  said  bill  mentioned  for  a  re- 
conveyance to  said  Peter  W.  Barkcley  by  the  defendant  Tay- 
lor ;  or  seeks  to  compel  these  defendants  to  reconvey  said  lands 
to  the  complainants  pursuant  to  any  such  agreement ;  or  seeks 
any  other  relief  as  relating  to  said  lands ;  or  seeks  any  discov- 
ery from  these  defendants  of  or  concerning  any  agreement  al- 
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leged  to  have  been  made  between  the  said  Peter  W.  Barkelew 
and  the  defendant  Taylor  for  a  reconveyance  by  said  defendants 
to  the  complainants  of  said  lands,  these  defendants  do  plead  in 
bar,  and  for  a  plea  say,  that  by  the  act  entitled  ^^  An  act  for  the 
prevention  of  frauds  and  perjuries,'^  passed  November  11th, 
1764,  it  waSj  among  other  things,  enacted:  That  no  action 
should  be  brought  whereby  to  charge  any  person  upon  any 
contract  or  sale  of  lands,  &c.,  or  any  interest  in  or  concerning 
the  same,  unless  the  agreement  upon  which  such  action  should 
be  brought,  or  some  memorandum  or  note  thereof  should  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  or  her  legally  authorized. 
And  these  defendants  for  a  plea  further  say,  that  neither  they 
the  defendants,  nor  any  person  by  them  lawfully  authorizeOj  did 
ever  sign  any  contract  or  agreement  in  writing  for  making  or  ex- 
ecuting any  sale  or  reconveyance  to  the  said  Peter  W.  Barkelew 
or  to  the  complainants  of  the  said  lands  or  any  part  thereof  or 
any  interest  therein,  or  to  any  such  effect,  or  any  memorandum 
or  note  in  writing  of  any  such  agreement. 

And  in  aid  and  support  of  the  said  plea,  for  answer  to  the 
residue  of  the  bill,  they  admit  the  seizure  and  possession  of  said 
Peter  W.  Barkelew,  and  the  judgment  and  execution,  and  ad- 
vertisement for  sale  stated  in  the  bill.  And  the  said  Taylor, 
answering  for  himself,  admits,  that  at  the  time  of  said  sale  the 
said  Peter  W.  Barkelew  was  so  much  embarrassed  as  to  be 
unable  to  raise  the  money  to  pay  the  said  judgment,  but  he  de- 
nies that  he  ever  offered  to  aid  the  said  Peter  W.  Barkelew  in 
his  difficulties,  or  ever  proposed  to  him  to  let  the  whole  of  said 
property  be  exposed  to  sale  and  struck  off  to  him  the  said  Tay- 
lor for  the  amount  due  on  the  said  judgment,  nor  did  he  ever 
promise  to  pay  the  then  indebtedness  of  the  said  Peter  W. 
Barkelew  to  relieve  him  from  his  embarrassments,  or  agree  with 
said  Peter  W.  Barkelew  that  afterwards,  when  he  the  said  Peter 
W.  Barkelew  should  be  able  to  raise  the  purchase  money  so 
paid  for  the  said  premises,  that  upon  paying  the  amount  of  the 
purchase  money  laid  out  by  this  defendant  for  the  said  premises 
and  some  reasonable  compensation  for  his  services,  that  there- 
upon he  the  said  Taylor  would  reconvoy  the  said  lands  to  the 
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said  Peter  W.  Barkelew.  And  this  defendant  further  denies 
that  there  ever  existed  any  understanding  between  him  and  the 
said  Peter  W.  Barkelew  that  the  said  lands  were  worth  some 
$2,000  more  than  the  incumbrance  upon  them.  But  this  de- 
fendant alleges  the  truth  to  be,  and  the  defendant  Walker  be- 
lieves such  allegation  to  be  true,  that,  some  time  previous  to  the 
said  sale,  he  had  a  conversation  with  the  said  Peter  W.  Barke- 
lew, and  stated  to  him  that  he  understood  that  some  difficulty 
existed  as  to  the  title  of  said  property,  but  still  he  was  willing 
to  bid  it  up  as  high  at  shcrifi*'s  sale  as  $1,500 ;  but,  after  having 
bought  the  same,  if  it  should  be  struck  off  to  him  for  that  sum, 
he  would  assist  him  the  said  Peter  W.  Barkelew,  if  he  was  in 
want  of  money ;  and  this  defendant  avers  that  he  did  from  time 
to  time  give  the  said  Peter  W.  Barkelew  small  sums  to  relieve 
his  immediate  necessities ;  but  never  from  any  idea  that  he  was 
legally  or  equitably  bound  to  pay  him  any  moneys  whatever. 

And  this  defendant  further  denies,  and  the  defendant  Walker 
believes  such  denial  to  be  true,  that  any  such  proposal  as  above 
mentioned  was  ever  accepted  by  the  said  Peter  W.  Barkelew,  or 
that  the  said  sheriff  was  ever  informed  of  any  such  arrangement 
as  above  mentioned  at  the  time  the  said  property  was  offered  at 
sheriffs  sale  as  aforesaid. 

And  the  defendants  deny  that  in  consequence  of  any  such  ar- 
rangement as  above  set  forth  the  persons  who  attended  the  said 
sale  declined  to  make  any  bids,  they  being  informed  that  the 
aforesaid  arrangements  had  been  entered  into  by  the  said  Taylor 
and  Peter  W.  Barkelew.  But  they  allege  that  the  persons  who 
attended  said  sale  came  there  for  the  purpose  of  bidding  for  the 
said  property,  and  did  actually  bid  for  the  same ;  and  that,  these 
defendants  being  the  highest  bidders,  the  property  was  struck  off 
to  them,  for  the  sum  of  $1,260 ;  and  a  deed  was  accordingly 
made  to  these  defendants,  by  the  said  sheriff,  of  the  lands  so 
purchased. 

Aad  the  defendant  Taylor  denies,  and  the  defendant  W^alker 

'  belioves  audi  demal  to  be  true,  that  the  ^md  Peter  W.  Barkelew, 

withit)  a  year  after  thti  saie,  or  at  any  period  during  his  life,  of- 

illMHtoPlNPiliBilt^ '^^  Taylor  the  money  expended  in 

9$:  ilillindi,  together  with  reasonable  compen- 
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sation  for  his  services,  or  that  the  said  Peter  W.  Barkelew  ever 
requested  him  the  -said  Taylor  to  reconvey  to  the  said  Peter  W. 
Barkelew  the  said  lands. 

And  these  defendants  admit,  that,  since  the  said  sale,  they 
have  sold  and  disposed  of  a  considerahle  quantity  of  the  said 
lands,  for  a  valuahle  consideration ;  and  that  most  of  the  prop- 
erty so  sold  by  them  was  sold  during  the  lifetime,  and,  as  they 
believe,  with  the  full  knowledge  of  the  said  Peter  W.  Barkelew, 
he  neither  interposing  or  attempting  to  interpose  any  objection 
to  the  sale  of  the  same. 

A  replication  was  filed ;  and  depositions  were  taken  on  the 
part  of  the  complainants,  only. 

John  CtUvefj  sworn  for  the  complainants,  testified  that  he 
was  present  at  the  sale.  That  he  was  acquainted  with  the  lots 
advertised  to  be  sold.  He  went  to  the  sale  with  a  view  of  pur- 
chasing a  wood  lot,  of  about  40  acres,  if  it  were  sold  for  a  rea- 
sonable price.  He  was  willing  to  give  $25  an  acre  for  it ;  he 
thought  it  would  be  cheap  at  that,  and  would  probably  have 
given  a  little  more.  The  defendant  Taylor  asked  witness  what 
the  wood  lot  was  worth,  and  witness  told  him  he  would  like  to  ' 
have  it  at  $25  an  acre.  Witness  did  not  bid  on  this  lot,  or  any 
other.  The  reason  was,  that  Taylor  wanted  him  to  go  to  Peter 
W.  Barkelew  and  get  him  to  agree  to  put  up  all  the  property  at 
once;  and  said  that  he,  Taylor,  would  bid  it  off  and  let  him, 
Peter  W.  Barkelew,  have  a  year  or  more  to  redeem  it*  Wit- 
ness went  to  Peter  W.  Barkelew  and  told  him  what  Taylor  said. 
Peter  W.  Barkelew  said  he  would  rather  have  it  in  writing. 
Witness  told  Peter  W.  Barkelew  that  he  thought  Taylor's  word 
as  good  as  writing.  Witness  then  went  to  Taylor  and  told  him 
what  had  passed  between  witness  and  Peter  W.  Barkelew,  and 
that  witness  thought  that  Peter  W.  Barkelew  would  be  willing 
to  have  it  sold  without  writing.  Taylor  said  he  wanted  to  have 
the  property  sold  by  the  sheriff,  rather  than  advance  the  money 
without  a  sale,  because  that  would  induce  Peter  W.  Barkelew  to 
stu'  himself  and  get  the  money.  Witness  and  Peter  W.  Barke- 
lew had  several  talks  about  it.     Witness  told  him  what  Taylor 
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had  said — that  he  wanted  to  befriend  him — that  others  had 
cheated  him  and  they  should  cheat  him  no  longer.  Peter  W. 
Barkelew  finally  consented  to  and  appeared  to  be  satisfied  with 
the  arrangement.  Taylor  was  to  bid  the  whole  property  up  to 
the  amount  of  Whitehead's  incumbrance  and  have  it  all  struck 
off  together  to  him.  Witness  would  have  bid  had  it  not  been 
for^this  arrangement,  and  the  property  had  been  put  up  in 
lots.  Witness  wanted  the  wood  lot,  but  would  not  bid  for  it,  if 
it  had  been  put  up  seperately,  after  this  arrangement  had*becn 
made.  The  understanding  between  witness  and  Taylor  was, 
that  he  was  going  to  buy  the  property  for  the  benefit  of  Peter 
W.  Barkelew.  Witness  stayed  until  after  the  property  was 
struck  off.  The  sheriff  was  present  when  Taylor  wanted  me  to 
tell  Peter  W.  Barkelew  about  the  matter,  and  when  I  came 
back.  The  sheriff  understood  the  arrangement  that  had  been 
made  between  Taylor  and  Peter  W.  Barkelew,  that  the  whole 
property  was  to  be  put  up  together  and  struck  off  to  Taylor. 
All  the  property  was  put  up  at  once ;  there  were  four  lots  ;  and 
all  struck  off  to  Taylor.  Besides  Taylor,  Whitehead  bid  a  while, 
and  then  inquired  of  me  what  was  going  on.  I  told  him  the 
arrangement  that  had  been  made,  and  then  he  said  ho  would  bid 
no  more  than  to  the  amount  of  his  incumbrance.  A  year,  it  may 
be  nearly  two  years  afterwards,  Peter  W.  Barkelew  complained 
to  me  for  having  said  that  Taylor  was  a  man  of  his  word  ;  that 
he  had  taken  the  money  to  Taylor  to  redeem  the  property  and 
ho  refused  to  take  it.  When  I  saw  Taylor  I  told  him  what 
Peter  W.  Barkelew  had  said,  and  asked  him  if  Peter  W.  Barke- 
lew had  brought  the  money  to  him  in  time.  Taylor  said  that  ho 
did,  but  that  he  had  come  with  an  armful  of  money,  and  that  he, 
Taylor,  would  not  count  it,  because  he  knew  it  was  not  Peter  W. 
Barkelew's  money ;  that  he  knew  it  was  Manahan's  money,  and 
that  they  would  only  cheat  him,  Peter  W.  Barkelew,  out  of  the 
property,  and  that  he,  Taylor,  might  as  well  have  the  property 
as  they. 

On  cross-examination  he  says  :  Quite  a  good  many  persons  at- 
tended the  sale.  I  do  not  recollect  that  any  person  bid  except  Tay- 
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lor  and  Whitehead,  though  there  might  have  been.  Taylor  and 
Peter  W.  Barkclew  came  together  at  the  sale  several  times,  both 
after  and  before  the  arrangement.  I  do  not  know  that  I  heard 
any  conversation  between  them.  If  I  did  I  do  not  recollect  it. 
There  was  no  specified  time  in  which  the  property  was  to  be  re- 
deemed. Taylor  told  me  to  say  to  Peter  W.  Barkelew  that  he 
should  have  a  year  or  more  in  which  to  redeem  the  property. 

Samuel  Whitehead^  sworn  for  the  complainants.  Was  present 
at  the  sale.  Was  acquainted  with  all  the  property ;  it  was  all 
set  up  together.  I  went  to  the  sale  with  an  understanding  with 
Peter  W.  Barkelew  that  I  was  to  purchase  the  whole  property, 
and  did  not  expect  that  any  one  would  bid  against  me.  I  bid 
to  the  amount  of  my  incumbrance,  and  some  one  bid  over  me ;  I 
did  not  know  who  it  was,  and  I  bid  again.  There  was  another 
bid.  I  asked  the  sherifi*  who  was  bidding. .  Ho  said  it  was  a 
good  man.  I  bid  again ;  and  then  saw  Joseph  M.  Taylor  wink. 
I  then  went  to  Taylor  and  asked  him  if  he  was  bidding.  He 
said  yes,  that  he  was  going  to  purchase  it  t<J  give  Peter  W. 
Barkelew  a  chance.  Well,  said  I,  if  it  is  a  friendly  act  between 
you  and  him  I  have  nothing  to  say  only  this — I  have  his  note  for 
$18  or  J19,  for  the  costs  of  getting  the  execution ;  if  you  will 
pay  that,  I  will  bid  no  more.  Taylor  nodded ;  said  nothing.  I 
understood  him  to  agree  to  pay  it.  He  did  pay  it  afterwards. 
After  the  sale  was  over  Taylor  asked  mo  if  I  wanted  the  whole 
of  the  money.  I  told  him  if  he  would  let  me  go  snacks  with  him 
if  Barkelew  did  not  live  up  to  his  contract  with  him,  Taylor,  my 
money  might  lay.  Previous  to  this  I  had  a  conversation  with 
the  last  witness,  John  Culver,  who  had  told  me  what  the  arrange- 
ment between  Taylor  and  Barkelew  was.  Taylor  then  told  me 
he  had  a  partner,  C.  J.  Walker,  one  of  the  defendants,  and  if  I 
would  not  let  the  money  lay  a  little  while  he  would  get  it  out  of 
the  bank.  I  let  it  lay  two  or  three  months.  Taylor  never  told 
me  what  the  arrangement  was ;  I  had  it  from  Culver,  the  same 
as  he  has  now  stated  in  his  testimony.  Either  at  that  time  or 
some  other  time,  Taylor  told  me  that  Barkelew  had  been  cheated 
a  great  deal  and  they  should  cheat  him  no  more. 
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On  cross-examination :  I  advised  Barkelew  and  his  friends 
that  all  the  lots  should  be  put  up  together.  This  was  long  be- 
fore the  sale,  and  under  the  understanding  that  I  was  to  buy  it. 

James  Yatesy  sworn  for  complainants.  Was  at  the  sale.  Pre- 
vious to  the  sale  there  had  been  an  arrangement  between  Barke- 
lew, James  C.  Stout  and  myself,  that  I  should  become  the  pur- 
chaser of  the  property,  upon  conditions.  I  am  not  positive  it 
was  all  the  property.  By  this  arrangement  Barkelew  had  the 
right  of  redeeming  the  property  in  two  years.  This  arrange- 
ment fell  through.  On  the  day  of  sale,  and  before  the  sale  took 
place,  Barkelew  and  Taylor  were  outside  the  house  together. 
Barkelew,  as  he  came  near  where  I  was,  said  to  me  that  he  had 
made  the  same  arrangement  with  Taylor  that  he  had  made  with 
me.  Taylor  said  nothing  pro  or  con. ;  he  was  within  hearing 
distance ;  he  passed  on  by  us ;  can't  say  that  he  heard  Barke- 
lew's  remark.  I  did  not  hear  Taylor  say  any  thing  on  the  sub- 
ject during  the  day.  Before  Barkelew  told  me  of  the  arrange- 
ment with  Taylof ,  I  had  determined  to  purchase  the  wood  lot  if 
it  did  not  go  too  high  ;  this  was  my  purpose  in  going  to  the  sale^ 
and  I  should  not^ave  gone  but  for  this  purpose.  I  supposed  the 
wood  lot  at  the  time  to  be  worth  $20  or  $25  an  acre.  If  the 
wood  lot  had  been  set  up  alone  and  the  payments  had  not  been 
too  hard,  I  would  have  given  $25  an  acre  for  it.  I  concluded, 
from  what  Barkelew  said,  that  Taylor  was  about  to  befriend  him, 
and  that  he  would  redeem  the  property,  and  I  therefore  did  not 
bid. 

Cross-examined.  Tthere  was  nothing  more  than  a  verbal  ar- 
rangement between  Barkelew,  Stout  and  myself.  This  was 
some  months  before  the  sale.  Brrkelew  applied  to  me  to  assist 
him.  I  consented  provided  Stout  [came  in  too.  I  saw  Stout, 
and  he  agreed  to  it.  The  arrangement  fell  through  in  conse- 
quence of  Stout  being  disappointed  in  getting  money. 

Daind  Yates,  sworn  for  complainants.  I  was  present  at  the 
sale.  I  heard  some  conversation  between  Taylor  and  Barkelew 
at  the  sale.    Taylor  called  Barkelew  one  side.    I  beard  Taylor 
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say  to  him  that  he  had  better  let  the  sale  go  on,  and  he  Taylor 
would  buy  it  in  for  him,  Barkelew.  Barkclcw  assented,  and 
said  "  very  well."  Something  was  said  between  them  as  to  the 
length  of  time  Barkelew  was  to  have  to  redeem  the  property.  I 
did  not  hear  the  time  that  was  mentioned ;  they  talked  rather 
low.  I  stayed  until  the  property  sold.  There  was  very  little 
bidding ;  only  some  few  bids.  I  understood  from  Taylor  and 
Brakclew's  conversation  and  also  from  other's  conversation  that 
there  was  some  certain  time  agreed  upon  between  Taylor  and 
Barkelew  in  which  Barkelew  had  a  right  to  redeem  the  proper- 
ty, but  did  not  understand  what  that  time  was.  There  was  a 
number  of  people  in  attendance  on  the  sale. 

Vreelaixd  Vandeventery  sworn  for  the  complainants.    I  was  at 
the  sale.     There  was  a  number  of  persons  there.     About  half 
an  hour  before  the  sale  I  stepped  out  in  the  yard,  where  I  saw 
Barkelew  and  several  others.    Barkelew  was  telling  what  Tay- 
lor had  agreed  to  do.     Some  person  said  to  him,  if  he  wanted 
to  have  the  property  sold  he  had  better  have  it  sold  in  such  lots 
as  it  lay  in.    He  refused  to  do  so,  and  said  that  from  the  offer 
Taylor  had  made  ho  would  have  a  chance  to  save  his  property. 
Some  person,  I  think  it  was  John  Culver,  said  to  Barkelew,  that 
if  Taylor  was  going  to  do  as  he  said,  he  had  better  have  a  writ- 
ten agreement  to  that  effect.     Barkelew  said  he  would  trust 
Taylor  without  a  written  agreement.     While  we  stood  talking 
there,  Taylor  came  out  and  asked  Barkelew  what  he  was  going 
to  do,  whether  he  was  going  to  let  the  sale  go  on  as  he  had 
agreed  to  do.    Barkelew  said  he  was.     Then  Taylor  said  to 
him,  if  you  want  to  save  your  property  do  as  I  tell  you,  and  not 
put  it  up  in  lots  ;  sell  it  all  together.     Taylor  then  said  he  had 
agreed  to  buy  it  in  for  Barkelew  and  give  him  a  chance  to  re- 
deem it.     When  the  property  was  set  up  it  was  the  general  un- 
derstanding that  Taylor  was  buying  it  for  Barkelew.    I  went 
there  with  a  view  of  buying  some  of  the  property,  if  set  up  sep- 
arately.   I  did  not  bid  because  the  property  was  more  than  I 
was  prepared  to  buy,  and,  besides,  I  understood  that  Barkelew 
was  to  be  benefitted  eventually.    I  desired  to  buy  the  house  and 
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lot  in  tho  village  of  Washington ;  I  thought  it  worth  then  $600, 
and  would  have  given  that  priee  for  it. 

Cross-examined,  The  property  was  struck  off  at  about  $1100 
or  01200. 

In  chief.  I  am  acquainted  with  the  two  fields  mentioned  in 
the  bill.  One  of  them  I  think  worth  $50  an  acre  at  the  time  of 
the  sale ;  this  field  is  on  the  road  from  New  Brunswick  to  the 
old  bridge ;  I  have  seen  the  other  in  passing,  but  have  formed  no 
opinion  of  its  value. 

Cross-examined.  Every  one  had  a  chance  to  bid  if  they  had 
been  willing  to  exercise  hard  feelings  towards  Barkelew.  It  was 
the  tall^and  understanding  at  the  sale  that  Barkelew's  friends 
would  not  bid  against  him. 

Hugh  Manakanj  sworn  for  the  complainants.  I  am  the 
brother  of  William  Manahan,  one  of  the  complainants.  I  was 
not  present  at  the  sale.  Barkelew  applied  to  me  for  money  to 
redeem  the  property,  after  it  had  been  purchased  by  Taylor.  I 
let  him  have  the  money  for  that  purpose.  The  amount  was 
something  like  $1200  or  $1300.  Ho  tendered  it  to  Taylor  in 
my  presence.  Taylor  laughed  at  him.  Barkelew  said  to  him, 
Mr.  Taylor,  I  have  the  money  I  owe  you,  and  I  want  to  pay  you. 
Taylor  smiled,  and  said  something ;  ho  did  not  take  the  money. 
Barkelew  said  to  Taylor  that  it  was  the  money  to  redeem  his 
land — that  he  wanted  to  get  his  land  back  again — that  ho  had 
the  whole  of  it,  principal  and  interest.  Taylor  made  no  objec- 
tion that  there  was  not  enough  money ;  bo  would  not  look  at  it. 
He  made  no  objection  that  it  was  not  in  time.  Taylor  made  no 
objection  to  the  kind  of  money. 

John  R.  Reid.  I  was  present  at  the  sale ;  I  came  in  about 
the  time  it  was  struck  off.  I  was  acquamted  with  the  four  lots 
advertised  for  sale.  I  intended  to  attend  the  sale  with  a  view  of 
purchasing  part  of  the  property.  Word  come  to  me  that  the 
property  was  going  to  be  bought  in  for  Barkelew,  and  this  made 
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me  dilatory  about  going.  I  had  intended  to  buy  the  house  and 
lot  in  Washington ;  I  owned  on  three  sides  of  it  I  had  calcu- 
lated to  give  from  $550  to  $600  for  it,  and  had  provided  the 
money  to  pay  for  it ;  it  was  a  cash  sale.  Barkelew  asked  me 
$1100  for  it.  I  had  made  up  my  mind  to  give  $600  for  it  if  it 
went  as  high  as  that.  If  I  had  not  heard  that  Taylor  intended 
to  buy  in  the  property  for  Barkelew,  I  should  have  attended  the 
sale  at  the  time  and  bid  to  that  amount  for  the  house  and  lot. 
In  a  conversation  with  Taylor  some  time  afterwards,  he  told  me 
that  Barkelew  had  been  cheated  a  great  deal,  and  he  did  not  in- 
tend he  should  be  cheated  any  more,  and  he  had  bought  the 
property  for  Barkelew,  and  meant  to  take  care  of  it  for  him  and 
do  right  by  him.  I  am  acquainted  with  the  two  fields  mentioned 
in  the  bill ;  the  one  on  the  road  from  New  Bnmswick  to  Old 
Bridge — and  the  other  on  the  road  from  Washington  to  Cran- 
berry. The  first  was  worth  at  the  time  of  the  sale  $50  an  acre ; 
the  other  $45  an  acre. 

Cross-examined.  The  impression  that  Taylor  was  buying  the 
property  for  Barkelew  was  not  derived  from  the  fact  that  Tay- 
lor had  bought.  There  were  several  persons  at  the  sale  who 
would  have  given  twice  the  price  for  it  that  Taylor  did. 

The  cause  was  heard  on  the  pleadings  and  evidence ;  it  being 
agreed  that  both  the  plea  and  the  case  on  the  answer  and  evi- 
dence should  be  heard  at  the  same  time. 

/.  Vandyke  for  the  complainants. 

P.  D.  Vroom  for  the  defendants.  He  cited  2  Story^s  Eq, 
sec.  753,  5,  6,  8,  9,  762,  4,  768. 

The  Chancellor.    Upon  the  facts  in  evidence  I  am  of  opin- 
ion that  the  grantees  in  the  sherifi''s  deed  took  thetitle  to  hold 
only  as  in  mortgage ;  and  that  PeterW.  Barkelew,  since  de- 
ceased, was  entitled  to  redeem,  and  made  the  ofier  to  redeem,^ 
and  the  tender  of  the  money  in  time. 

15 
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since  refused ;  and  that  the  said  Taylor  and  Walker  have, 
since  the  said  tender,  sold  and  disposed  of  all  or  nearly  all  of 
the  said  lands,  for  large  sums  of  money,  but  for  what  particu- 
lar amounts  the  complainants  are  not  informed ;  the  whole  of 
which  moneys,  together  with  the  use  and  profits  of  the  said  lands, 
the  said  Taylor  and  Walker  have  appropriated  to  their  own  use 
and  benefit. 

That  the  said  Peter  W.  Barkelew  died  on  or  about  August 
20th,  1845,  without  having  in  any  way  settled  the  said  matter 
with  the  said  Taylor. 

That  said  Peter  W.  Barkelew  died  intestate  and  without  is- 
sue, leaving  the  first  named  complainants  his  heirs-at-law ;  and 
that  the  last  named  complainant  has  been  duly  appointed  admin- 
istrator &c.  of  the  said  Peter  W.  Barkelew. 

The  bill  prays,  that  the  said  Taylor  and  Walker  may  be  de- 
creed to  reconvey  or  cause  to  be  reconveyed  to  the  complainants 
the  said  heirs-at-law  the  said  lands  upon  being  repaid  the  money 
by  them  or  either  of  them  paid  and  advanced  as  aforesaid  for 
the  said  Peter  W.  Barkelew,  together  with  a  reasonable  sum  for 
their  or  either  of  their  services  in  the  premises ;  or  if  it  shall 
seem  more  equitable,  that  the  said  Taylor  and  Walker,  or  one 
of  them,  may  be  decreed  to  pay  to  the  complainant  the  said  admin- 
istrator, to  be  distributed  according  to  law,  all  the  moneys  for 
which  the  said  Taylor  and  Walker,  or  either  of  them,  have  or 
has  sold  the  said  lands,  after  deducting  the  moneys  paid  as  afore- 
said by  said  Taylor  and  Walker,  or  either  of  them,  for  the  said 
Peter  W.  Barkelew,  together  with  a  reasonable  compensation 
for  bis  or  their  services  in  the  premises ;  and  for  such  other  and 
further  relief  &c. 

The  defendants  put  in  their  joint  and  several  answer : 
That  as  to  so  much  of  the  bill  as  seeks  to  compel  them  specifi- 
cally to  perform  the  agreement  in  said  bill  mentioned  for  a  re- 
conveyance to  said  Peter  W.  Barkeley  by  the  defendant  Tay- 
lor ;  or  seeks  to  compel  these  defendants  to  reconvey  said  lands 
to  the  complainants  pursuant  to  any  such  agreement ;  or  seeks 
any  other  relief  as  relating  to  said  lands ;  or  seeks  any  discov- 
erj  from  these  defendants  of  or  concerning  any  agreement  al- 
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leged  to  have  been  made  between  the  said  Peter  W.  Barkelew 
and  the  defendant  Taylor  for  a  reconveyance  by  said  defendants 
to  the  complainants  of  said  lands,  these  defendants  do  plead  in 
bar,  and  for  a  plea  say,  that  by  the  act  entitled  "  An  act  for  the 
prevention  of  frauds  and  perjuries,'^  passed  November  11th, 
1764,  it  was,  among  other  things,  enacted:  That  no  action 
should  be  brought  whereby  to  charge  any  person  upon  any 
contract  or  sale  of  lands,  &c.,  or  any  interest  in  or  concerning 
the  same,  unless  the  agreement  upon  which  such  action  should 
be  brought,  or  some  memorandum  or  note  thereof  should  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  or  her  legally  authorized. 
And  these  defendants  for  a  plea  further  say,  that  neither  they 
the  defendants,  nor  any  person  by  them  lawfully  authorizeoi  did 
ever  sign  any  contract  or  agreement  in  writing  for  making  or  ex- 
ecuting any  sale  or  reconveyance  to  the  said  Peter  W.  Barkelew 
or  to  the  complainants  of  the  said  lands  or  any  part  thereof  or 
any  interest  therein,  or  to  any  such  effect,  or  any  memorandum 
or  note  in  writing  of  any  such  agreement. 

And  in  aid  and  support  of  the  said  plea,  for  answer  to  the 
residue  of  the  bill,  they  admit  the  seizure  and  possession  of  said 
Peter  W.  Barkelew,  and  the  judgment  and  execution,  and  ad- 
vertisement for  sale  stated  in  the  bill.  And  the  said  Taylor, 
answering  for  himself,  admits,  that  at  the  time  of  said  sale  the 
said  Peter  W.  Barkelew  was  so  much  embarrassed  as  to  be 
unable  to  raise  the  money  to  pay  the  said  judgment,  but  he  de- 
nies that  he  ever  offered  to  aid  the  said  Peter  W.  Barkelew  in 
his  diflSculties,  or  ever  proposed  to  him  to  let  the  whole  of  said 
property  be  exposed  to  sale  and  struck  off  to  him  the  said  Tay- 
lor for  the  amount  due  on  the  said  judgment,  nor  did  he  ever 
promise  to  pay  the  then  indebtedness  of  the  said  Peter  W. 
Barkelew  to  relieve  him  from  his  embarrassments,  or  agree  with 
said  Peter  W.  Barkelew  that  afterwards,  when  he  the  said  Peter 
\V.  Barkelew  should  be  able  to  raise  the  purchase  money  so 
paid  for  the  said  premises,  that  upon  paying  the  amount  of  the 
purchase  money  laid  out  by  this  defendant  for  the  said  premises 
and  some  reasonable  compensation  for  his  services,  that  there- 
upon he  the  said  Taylor  would  reconvey  the  said  lands  to  the 
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said  Peter  W.  Barkelew.  And  this  defendant  further  denies 
that  there  ever  existed  any  understanding  between  him  and  the 
said  Peter  W.  Barkelew  that  the  said  lands  were  worth  some 
$2,000  more  than  the  incumbrance  upon  them.  But  this  de- 
fendant alleges  the  truth  to  be,  and  the  defendant  Walker  be- 
lieves such  allegation  to  be  true,  that,  some  time  previous  to  the 
said  sale,  he  had  a  conversation  with  the  said  Peter  W.  Barke- 
lew, and  stated  to  him  that  he  understood  that  some  difficulty 
existed  as  to  the  title  of  said  property,  but  still  he  was  willing 
to  bid  it  up  as  high  at  sheriff's  sale  as  $1,500 ;  but,  after  having 
bought  the  same,  if  it  should  be  struck  off  to  him  for  that  sum, 
he  would  assist  him  the  said  Peter  W.  Barkelew,  if  he  was  in 
want  of  money ;  and  this  defendant  avers  that  he  did  from  time 
to  time  give  the  said  Peter  W.  Barkelew  small  sums  to  relieve 
his  immediate  necessities ;  but  never  from  any  idea  that  he  was 
legally  or  equitably  bound  to  pay  him  any  moneys  whatever. 

And  this  defendant  further  denies,  and  the  defendant  Walker 
believes  such  denial  to  be  true,  that  any  such  proposal  as  above 
mentioned  was  ever  accepted  by  the  said  Peter  W.  Barkelew,  or 
that  the  said  sheriff  was  ever  informed  of  any  such  arrangement 
as  above  mentioned  at  the  time  the  said  property  was  offered  at 
sheriffs  sale  as  aforesaid. 

And  the  defendants  deny  that  in  consequence  of  any  such  ar- 
rangement as  above  set  forth  the  persons  who  attended  the  said 
sale  declined  to  make  any  bids,  they  being  informed  that  the 
aforesaid  arrangements  had  been  entered  into  by  the  said  Taylor 
and  Peter  W.  Barkelew.  But  they  allege  that  the  persons  who 
attended  said  sale  came  there  for  the  purpose  of  bidding  for  the 
said  property,  and  did  actually  bid  for  the  same ;  and  that,  these 
defendants  being  the  highest  bidders,  the  property  was  struck  off 
to  them,  for  the  sum  of  §1,200 ;  and  a  deed  was  accordingly 
made  to  these  defendants,  by  the  said  sheriff,  of  the  lands  so 
purchased. 

And  the  defendant  Taylor  denies,  and  the  defendant  W^alker 
believes  such  denial  to  be  true,  that  the  said  Peter  W.  Barkelew, 
within  a  year  after  the  sale,  or  at  any  period  during  his  life,  of- 
fered or  tendered  to  him  the  said  Taylor  the  money  expended  in 
the  purchase  of  the  said  lands,  together  with  reasonable  compen- 
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sation  for  his  services,  or  that  the  said  Peter  W.  Barkelew  ever 
requested  him  the  flaid  Taylor  to  reconvey  to  the  said  Peter  W. 
Barkelew  the  said  lands. 

And  these  defendants  admit,  that,  since  the  said  sale,  they 
have  sold  and  disposed  of  a  considerable  quantity  of  the  said 
lands,  for  a  valuable  consideration ;  and  that  most  of  the  prop- 
erty so  sold  by  them  was  sold  during  the  lifetime,  and,  as  ihey 
believe,  with  the  full  knowledge  of  the  said  Peter  W.  Barkelew, 
he  neither  interposing  or  attempting  to  interpose  any  objection 
to  the  sale  of  the  same. 

A  replication  was  filed ;  and  depositions  were  taken  on  the 
part  of  the  complainants,  only. 

John  CulvcTy  sworn  for  the  complainants,  testified  that  ho 
was  present  at  the  sale.  That  he  was  acquainted  with  the  lots 
advertised  to  be  sold.  He  went  to  the  sale  with  a  view  of  pur- 
chasing a  wood  lot,  of  about  40  acres,  if  it  were  sold  for  a  rea- 
sonable price.  He  was  willing  to  give  $25  an  acre  for  it ;  he 
thought  it  would  be  cheap  at  that,  and  would  probably  have 
given  a  little  more.  The  defendant  Taylor  asked  witness  what 
the  wood  lot  was  worth,  and  witness  told  him  ho  would  like  to 
have  it  at  $25  an  acre.  Witness  did  not  bid  on  this  lot,  or  any 
other.  The  reason  was,  that  Taylor  wanted  him  to  go  to  Peter 
W.  Barkelew  and  get  him  to  agree  to  put  up  all  the  property  at 
once ;  and  swd  that  he,  Taylor,  would  bid  it  ofi"  and  let  him, 
Peter  W.  Barkelew,  have  a  year  or  more  to  redeem  it.  Wit- 
ness went  to  Peter  W.  Barkelew  and  told  him  what  Taylor  said. 
Peter  W.  Barkelew  said  he  would  rather  have  it  in  writing. 
Witness  told  Peter  W.  Barkelew  that  he  thought  Taylor's  word 
as  good  as  writing.  Witness  then  went  to  Taylor  and  told  him 
what  had  passed  between  witness  and  Peter  W.  Barkelew,  and 
that  witness  thought  that  Peter  W.  Barkelew  would  be  willing 
to  have  it  sold  without  writing.  Taylor  said  he  wanted  to  have 
the  property  sold  by  the  sheriff,  rather  than  advance  the  money 
without  a  sale,  because  that  would  induce  Peter  W.  Barkelew  to 
stir  himself  and  get  the  money.  Witness  and  Peter  W.  Barke- 
lew had  several  talks  about  it.     Witness  told  him  what  Taylor 
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had  said — that  he  wanted  to  befriend  him — that  others  had 
cheated  him  and  they  should  cheat  him  no  longer.  Peter  W. 
Barkelew  finally  consented  to  and  appeared  to  be  satisfied  with 
the  arrangement.  Taylor  was  to  bid  the  whole  property  up  to 
the  amount  of  Whitehead's  incumbrance  and  have  it  all  struck 
off  together  to  him.  Witness  would  have  bid  had  it  not  been 
for  ^this  arrangement,  and  the  property  had  been  put  up  in 
lots.  W^itness  wanted  the  wood  lot,  but  would  not  bid  for  it,  if 
it  had  been  put  up  seperately,  after  this  arrangement  had^been 
made.  The  understanding  between  witness  and  Taylor  was, 
that  he  was  going  to  buy  the  property  for  the  benefit  of  Peter 
W.  Barkelew.  Witness  stayed  until  after  the  property  was 
struck  off.  The  sheriff  was  present  when  Taylor  wanted  me  to 
tell  Peter  W.  Barkelew  about  the  matter,  and  when  I  came 
back.  The  sheriff  understood  the  arrangement  that  had  been 
made  between  Taylor  and  Peter  W.  Barkelew,  that  the  whole 
property  was  to  be  put  up  together  and  struck  off  to  Taylor. 
All  the  property  was  put  up  at  once ;  there  were  four  lots  ;  and 
all  struck  off  to  Taylor.  Besides  Taylor,  Whitehead  bid  a  while, 
and  then  inquired  of  me  what  was  going  on.  I  told  him  the 
arrangement  that  had  been  made,  and  then  he  said  he  would  bid 
no  more  than  to  the  amount  of  his  incumbrance.  A  year,  it  may 
be  nearly  two  years  afterwards,  Peter  W.  Barkelew  complained 
to  me  for  having  said  that  Taylor  was  a  man  of  his  word  ;  that 
he  had  taken  the  money  to  Taylor  to  redeem  the  property  and 
ho  refused  to  take  it.  When  I  saw  Taylor  I  told  liim  what 
Peter  W.  Barkelew  had  said,  and  asked  him  if  Peter  W.  Barke- 
lew had  brought  the  money  to  him  in  time.  Taylor  said  that  he 
did,  but  that  he  had  come  with  an  armful  of  money,  and  that  he, 
Taylor,  would  not  count  it,  because  he  knew  it  was  not  Peter  W. 
Barkelew's  money ;  that  he  knew  it  was  Manahan's  money,  and 
that  they  would  only  cheat  him,  Peter  W.  Barkelew,  out  of  the 
property,  and  that  he,  Taylor,  might  as  well  have  the  property 
as  they. 

On  cross-examination  he  says  :  Quite  a  good  many  persons  at- 
tended the  sale.  I  do  not  recollect  that  any  person  bid  except  Tay- 
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lor  and  Whitehead,  though  there  might  have  been.  Taylor  and 
Peter  W.  Barkelew  came  together  at  the  sale  several  times,  both 
after  and  before  the  arrangement.  I  do  not  know  that  I  heard 
any  conversation  between  them.  If  I  did  I  do  not  recollect  it. 
There  was  no  specified  time  in  which  the  property  was  to  be  re- 
deemed. Taylor  told  me  to  say  to  Peter  W.  Barkelew  that  he 
should  have  a  year  or  more  in  which  to  redeem  the  property. 

Samuel  Whitehead,  sworn  for  the  complainants.  Was  present 
at  the  sale.  Was  acquainted  with  all  the  property ;  it  was  all 
set  up  together.  I  went  to  the  sale  with  an  understanding  with 
Peter  W.  Barkelew  that  I  was  to  purchase  the  whole  property, 
and  did  not  expect  that  any  one  would  bid  against  me.  I  bid 
to  the  amount  of  my  incumbrance,  and  some  one  bid  over  me ;  I 
did  not  know  who  it  was,  and  I  bid  again.  There  was  another 
bid.  I  asked  the  sheriff  who  was  bidding. .  He  said  it  was  a 
good  man.  I  bid  again ;  and  then  saw  Joseph  M.  Taylor  wink. 
I  then  went  to  Taylor  and  asked  him  if  he  was  bidding.  He 
said  yes,  that  he  was  going  to  purchase  it  tS  give  Peter  W. 
Barkelew  a  chance.  Well,  said  I,  if  it  is  a  friendly  act  between 
you  and  him  I  have  nothing  to  say  only  this — I  have  his  note  for 
$18  or  $19,  for  the  costs  of  getting  the  execution ;  if  you  will 
pay  that,  I  will  bid  no  more.  Taylor  nodded ;  said  nothing.  I 
understood  him  to  agree  to  pay  it.  He  did  pay  it  afterwards. 
After  the  sale  was  over  Taylor  asked  me  if  I  wanted  the  whole 
of  the  money.  T  told  him  if  he  would  let  me  go  snacks  with  him 
if  Barkelew  did  not  live  up  to  his  contract  with  him,  Taylor,  my 
money  might  lay.  Previous  to  this  I  had  a  conversation  with 
the  last  witness,  John  Culver,  who  had  told  me  what  the  arrange- 
ment between  Taylor  and  Barkelew  was.  Taylor  then  told  me 
he  had  a  partner,  C.  J.  Walker,  one  of  the  defendants,  and  if  I 
would  not  let  the  money  lay  a  little  while  he  would  get  it  out  of 
the  bank.  I  let  it  lay  two  or  three  months.  Taylor  never  told 
me  what  the  arrangement  was ;  I  had  it  from  Culver,  the  same 
as  he  has  now  stated  in  his  testimony.  Either  at  that  time  or 
some  other  time,  Taylor  told  me  that  Barkelew  had  been  cheated 
a  great  deal  and  they  should  cheat  him  no  more. 


214  BAEKELEW  V.  TAYLOR,  [dEO 

On  cross-examination :  I  advised  Barkelew  and  his  friends 
that  all  the  lots  should  bo  put  up  together.  This  was  long  be- 
fore the  sale,  and  under  the  understanding  that  I  was  to  buy  it. 

James  Yatesy  sworn  for  complainants.  Was  at  the  sale.  Pre- 
vious to  the  sale  there  had  been  an  arrangement  between  Barke- 
lew, James  C.  Stout  and  myself,  that  I  should  become  the  pur- 
chaser of  the  property,  upon  conditions.  I  am  not  positive  it 
was  all  the  property.  By  this  arrangement  Barkelew  had  the 
right  of  redeeming  the  property  in  two  years.  This  arrange- 
ment fell  through.  On  the  day  of  sale,  and  before  the  sale  took 
place,  Barkelew  and  Taylor  were  outside  the  house  together. 
Barkelew,  as  he  came  near  where  I  was^  said  to  me  that  he  had 
made  the  same  arrangement  with  Taylor  that  he  had  made  with 
me.  Taylor  said  nothing  pro  or  con. ;  he  was  within  hearing 
distance ;  he  passed  on  by  us ;  can't  say  that  he  heard  Barke- 
lew's  remark.  I  did  not  hear  Taylor  say  any  thing  on  the  sub- 
ject during  the  day.  Before  Barkelew  told  me  of  the  arrange- 
ment with  Taylof,  I  had  determined  to  purchase  the  wood  lot  if 
it  did  not  go  too  high  ;  this  was  my  purpose  in  going  to  the  sale^ 
and  I  should  not][have  gone  but  for  this  purpose.  I  supposed  the 
wood  lot  at  the  time  to  be  worth  $20  or  $25  an  acre.  If  the 
wood  lot  had  been  set  up  alone  and  the  payments  had  not  been 
too  hard,  I  would  have  given  $25  an  acre  for  it.  I  concluded, 
from  what  Barkelew  said,  that  Taylor  was  about  to  befriend  him, 
and  that  he  would  redeem  the  property,  and  I  therefore  did  not 
bid. 

Cross-examined.  Tthere  was  nothing  more  than  a  verbal  ar- 
rangement between  Barkelew,  Stout  and  myself.  This  was 
some  months  before  the  sale.  Brrkelew  applied  to  me  to  assist 
him.  I  consented  provided  Stout  [came  in  too.  I  saw  Stout, 
and  he  agreed  to  it.  The  arrangement  fell  through  in  conse- 
quence of  Stout  being  disappointed  in  getting  money. 

David  Yates,  sworn  for  complainants.  I  was  present  at  the 
sale.  I  heard  some  conversation  between  Taylor  and  Barkelew 
at  the  sale.    Taylor  called  Barkelew  one  side.    I  heard  Taylor 
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8ay  to  him  that  he  had  better  let  the  sale  go  on,  and  he  Taylor 
would  buy  it  in  for  him,  Barkelew.  Barkelew  assented,  and 
said  "  very  well."  Something  was  said  between  them  as  to  the 
length  of  time  Barkelew  was  to  have  to  redeem  the  property.  I 
did  not  hear  the  time  that  was  mentioned ;  they  talked  rather 
low.  I  stayed  until  the  property  sold.  There  was  very  little 
bidding;  only  some  few  bids.  I  understood  from  Taylor  and 
Brakelew's  conversation  and  also  from  other's  conversation  that 
there  was  some  certain  time  agreed  upon  between  Taylor  and 
Barkelew  in  which  Barkelew  had  a  right  to  redeem  the  proper- 
ty, but  did  not  understand  what  that  time  was.  There  was  a 
number  of  people  in  attendance  on  the  sale. 

Vreeland  Vandeventer,  sworn  for  the  complainants.    I  was  at 
the  sale.     There  was  a  number  of  persons  there.     About  half 
an  hour  before  the  sale  I  stepped  out  in  the  yard,  where  I  saw 
Barkelew  and  several  others.    Barkelew  was  telling  what  Tay- 
lor had  agreed  to  do.     Some  person  said  to  him,  if  he  wanted 
to  have  the  property  sold  he  had  better  have  it  sold  in  such  lots 
as  it  lay  in.     He  refused  to  do  so,  and  said  that  from  the  offer 
Taylor  had  made  ho  would  have  a  chance  to  save  his  property. 
Some  person,  I  think  it  was  John  Culver,  said  to  Barkelew,  that 
if  Taylor  was  going  to  do  as  he  said,  he  had  better  have  a  writ- 
ten agreement  to  that  effect.     Barkelew  said  he  would  trust 
Taylor  without  a  written  agreement.     While  we  stood  talking 
there,  Taylor  came  out  and  asked  Barkelew  what  he  was  going 
to  do,  whether  he  was  going  to  let  the  sale  go  on  as  he  had 
agreed  to  do.    Barkelew  said  he  was.    Then  Taylor  said  to 
him,  if  you  want  to  save  your  property  do  as  I  tell  you,  and  not 
put  it  up  in  lots  ;  sell  it  all  together.     Taylor  then  said  he  had 
agreed  to  buy  it  in  for  Barkelew  and  give  him  a  chance  to  re- 
deem it.     When  the  property  was  set  up  it  was  the  general  un- 
derstanding that  Taylor  was  buying  it  for  Barkelew.    I  went 
there  with  a  view  of  buying  some  of  the  property,  if  set  up  sep- 
arately.   I  did  not  bid  because  the  property  was  more  than  I 
was  prepared  to  buy,  and,  besides,  I  understood  that  Barkelew 
was  to  be  benefitted  eventually.    I  desired  to  buy  the  house  aud 
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lot  in  tho  village  of  Washington ;  I  thought  it  worth  then  $600, 
and  would  have  given  that  priee  for  it. 

Cross-examined,  The  property  was  struck  off  at  about  §1100 
or  01200. 

In  chief.  I  am  acquainted  with  the  two  fields  mentioned  in 
the  bill.  One  of  them  I  think  worth  $50  an  acre  at  the  time  of 
the  sale ;  this  field  is  on  the  road  from  New  Brunswick  to  the 
old  bridge ;  I  have  seen  the  other  in  passing,  but  have  formed  no 
opinion  of  its  value. 

Cross-examined.  Every  one  had  a  chance  to  bid  if  they  had 
been  willing  to  exercise  hard  feelings  towards  Barkelew.  It  was 
the  tall^and  understanding  at  the  sale  that  Barkelew's  friends 
would  not  bid  against  him. 

Hugh  Manahanj  sworn  for  the  complainants.  I  am  the 
brother  of  William  Manahan,  one  of  the  complainants.  I  was 
not  present  at  the  sale.  Barkelew  applied  to  me  for  money  to 
redeem  the  property,  after  it  had  been  purchased  by  Taylor.  I 
let  him  have  the  money  for  that  purpose.  The  amount  was 
something  like  $1200  or  $1300.  Ho  tendered  it  to  Taylor  in 
my  presence.  Taylor  laughed  at  him.  Barkelew  said  to  him, 
Mr.  Taylor,  I  have  the  money  I  owe  you,  and  I  want  to  pay  you. 
Taylor  smiled,  and  said  something ;  ho  did  not  take  the  money. 
Barkelew  said  to  Taylor  that  it  was  the  money  to  redeem  his 
land — that  he  wanted  to  get  his  land  back  again — that  he  had 
the  whole  of  it,  principal  and  interest.  Taylor  made  no  objec- 
tion that  there  was  not  enough  money ;  be  would  not  look  at  it. 
He  made  no  objection  that  it  was  not  in  time.  Taylor  made  no 
objection  to  the  kind  of  money. 

John  R.  Reid.  I  was  present  at  the  sale ;  I  came  in  about 
the  time  it  was  struck  off.  I  was  acquainted  with  the  four  lots 
advertised  for  sale.  I  intended  to  attend  the  sale  with  a  view  of 
purohasing  part  of  the  property.  Word  come  to  me  that  the 
property  was  going  to  be  bought  in  for  Barkelew,  and  this  made 
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me  dilatory  about  going.  I  had  intended  to  buy  the  house  and 
lot  in  Washington  \  I  owned  on  three  sides  of  it  I  had  calcu- 
lated to  give  from  $550  to  $600  for  it,  and  had  provided  the 
money  to  pay  for  it ;  it  was  a  cash  sale.  Barkclew  asked  me 
$1100  for  it.  I  had  made  up  my  mind  to  give  $600  for  it  if  it 
went  as  high  as  that.  If  I  had  not  heard  that  Taylor  intended 
to  buy  in  the  property  for  Barkelew,  I  should  have  attended  the 
sale  at  the  time  and  bid  to  that  amount  for  the  house  and  lot. 
In  a  conversation  with  Taylor  some  time  afterwards,  he  told  me 
that  Barkelew  had  been  cheated  a  great  deal,  and  he  did  not  in- 
tend he  should  be  cheated  any  more,  and  he  had  bought  the 
property  for  Barkelew,  and  meant  to  take  care  of  it  for  him  and 
do  right  by  him.  I  am  acquamtcd  with  the  two  fields  mentioned 
in  the  bill ;  the  one  on  the  road  from  New  Bnmswick  to  Old 
Bridge — and  the  other  on  the  road  from  Washington  to  Cran- 
berry. The  first  was  worth  at  the  time  of  the  sale  $50  an  acre ; 
the  other  $45  an  acre. 

Cross-examined.  The  impression  that  Taylor  was  buying  the 
property  for  Barkelew  was  not  derived  from  the  fact  that  Tay- 
lor had  bought.  There  were  several  persons  at  the  sale  who 
would  have  given  twice  the  price  for  it  that  Taylor  did. 

The  cause  was  heard  on  the  pleadings  and  evidence ;  it  being 
agreed  that  both  the  plea  and  the  case  on  the  answer  and  evi- 
dence should  be  heard  at  the  same  time. 

/.  Vandyke  for  the  complainants. 

P.  D.  Vroom  for  the  defendants.  He  cited  2  Story^s  Eq, 
sec.  753,  5,  6,  8,  9,  762,  4,  768. 

The  Chancellor,    Upon  the  facts  in  evidence  I  am  of  opin- 
ion that  the  grantees  in  the  sheriff's  deed  took  thetitle  to  hold 
only  as  in  mortgage ;  and  that  PeterW.  Barkelew,  since  de- 
ceased, was  entitled  to  redeem,  and  made  the  offer  to  redeem,, 
and  the  tender  of  the  money  in  time. 

15 
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It  will  be  referred  to  a  Master  to  ascertain  T?hat  parts  of  the 
property  have  been  sold,  and  for  what  prices,  and  what  parts  of 
it  still  remain  in  the  grantees  named  in  the  sheriff's  deed,  &c., 
&c. 

Order  accordingly. 


CASES  IN  CHANCERY. 


MARCH  TERM,  1850. 


Catharine  Valentine  v.  Oscar  J.  Valentine. 

In  September,  1846,  on  a  bill  by  a  wife,  who  had  left  the  husband's  boose  and  taken 
with  her  their  only  child,  a  son  of  fifteen  months  old,  an  order  was  made  that 
the  husband  pay  her  |2.50  a  week  for  or  towards  the  support  of  said  child  and  her- 
self while  she  kept  the  child,  until  the  further  order  of  the  Court 

In  March,  1S50,  on  the  application  of  the  husband,  an  order  was  made  that  the  child  ' 
be  delivered  to  the  custody  and  care  of  the  husband. 

In  this  case,  which,  under  the  names  of  Ballentine  against 
Ballentine,  several  points  have  been  heretofore  ruled,  {vide  1  Hal* 
Ch.  Rep.  471,  519,)  an  order  was  made,  on  the  22d  September, 
1840,  as  follows :  ^'  In  consideration  that  the  child  of  the  parties 
mentioned  in  the  bill  is  of  young  and  tender  years,  and  requires 
the  care  and  nursing  of  the  mother,  and  that  thereby  the  mother 
is  less  able  to  provide  for  her  own  support  and  maintenance,  it  is 
ordered  that  the  defendant,  Oscar  J.  Valentine,  do  pay  to  the 
said  Catharine  Valentine  the  sum  of  two  dollars  and  fifty  cents 
per  week  for  or  towards  the  support  of  said  child  and  herself, 
while  she  keeps  the  child,  until  the  further  of  the  Court ;  such 
weekly  payment  to  commence  from  the  first  day  of  June  last.'' 

At  the  date  of  the  above  order,  the  child,  being  then  about 
fifteen  months  old,  was  in  the  family  of  Philip  Y.  Redding,  in 
Orange,  in  the  county  of  Essex  ;  having  been  placed  there  by 
the  complainant,  Catharine  Valentine,  to  be  boarded  in  the  said 
family,  at  $1  per  week  ;  the  board  to  be  paid  by  the  complain- 
ant. 
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Some  time  after  the  date  of  the  said  order,  (it  would  seem 
from  the  evidence  to  be  at  least  tliree  months,)  Valentine,  the 
defendant,  went  to  the  residence  of  Mr.  Redding,  having  heard 
that  the  child  was  there,  and  saw  the  child  there.  Mrs.  Redding 
testifies,  that  Valentine  then  told  her  that  he  thought  $1.50  per 
week  was  little  enough  for  the  child^s  board ;  and  that  the  child's 
mother  told  her  the  same.  From  that  time  $1.50  per  week  was 
charged. 

This  witness  further  testifies,  that  Valeiillne  told  her  that  the 
board  of  the  child  was  worth  $1.50  per  week ;  and  that  he  was 
willing  to  give  it ;  and  if  that  was  not  enough,  he  was  willing  to 
give  more ;  and  said  that  he  was  able  to  bring  it  up  a  gentle- 
man. 

That  the  complainant  visited  the  child  frequently ;  for  the  last 
few  months  very  often,  and  for  the  last  few  weeks  certainly  twice 
a  week.  At  first  she  came  about  once  a  month  to  see  it ;  that 
sometimes  she  stayed  a  night,  or  a  day  and  night,  or  half  a  day, 
and  sometimes  longer ;  that  once  she  stayed  five  days.  That 
the  complainant,  when  she  left  the  child  with  her,  Mrs.  Redding, 
in  September,  1846,  was  pursuing  the  business  of  nursing ;  she 
don't  know  long  she  pursued  that  business.  After  that,  she 
boarded  with  a  sister  of  witness,  in  Newark,  and  took  in  sewing 
from  the  shops.  That  witness  was  in  the  habit  of  taking  the 
child  with  her,  when  she  went  to  her  sister's,  in  Newark ;  at 
which  times  she  sent  for  the  complainant  to  come  and 
see  the  child,  and  she  did  so  ;  and  paid  witness's  fare  for  coming 
down — six-pence  each  way.  When  Mrs.  Valentine  left  the  child 
with  them,  she  said  they  must  look  to  her  for  the  pay.  That 
Mrs.  Valentino  boarded  at  witness's  sister's,  in  Newark,  when 
not  out  nursing ;  she  went  out  nursing  when  she  was  called  for, 
and  boarded  at  witness's  sister's  at  intervals,  when  not  out,  and 
took  in  sowing  to  pay  her  board.  Witness  went  to  her  sister's 
several  times  when  Mrs.  Valentine  was  out  nursing.  Mrs.  Val- 
entine paid  for  the  clothing  of  the  child :  she  made  some,  and 
hired  witness  to  make  some,  and  paid  her. 

Philip  Y.  Redding  testifies,  that  the  child  was  left  at  his  housu 
by  Mrs.  Valentine ;  that  he  charged  at  first  $1  per  week  for  his 
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board  (it  was  a  son,)  for  the  first  three  months,  and  after  that 
$1.60 ;  that  he  added  the  fifty  cents  according  to  orders  from 
Mr.  Valentine.  He  charged  the  board  to  Mrs.  Valentine,  and 
looked  to  her  for  payment.  That  she  has  paid  him,  for  the  board 
of  the  child,  $68.06.  That  there  is  a  Doctor's  bill  which  he  has 
not  charged,  as  he  did  not  know  how  much  it  is.  He  says  tliat,* 
at  the  first  interview  he  had  with  Mr.  Valentine,  he,  Mr.  Valen- 
tine, was  very  glad  to  see  the  child  ;  he  came  into  the  shop  where 
witness  was.  He  asked  witness  what  board  she  (Mis.  Valentine) 
paid.  Witness  told  him  $1.  He  said  that  was  not  enough ; 
that  twelve  shillings  was  little  enough ;  said  he  would  see  witness 
have  every  cent ;  but  witness  must  not  let  her  take  the  child 
away.  Witness  says,  that  Mrs.  Valentine  took  the  child  away 
about  the  10th  June,  1847.  Witness  went  to  Mr.  Valentine 
and  told  him  when  she  took  the  child  away  and  did  not  return  it. 
He  said  he  could  not  pay  witness,  because  ho  would  have  to  pay 
it  over  again.  Mr.  Valentine  said,  if  she  took  the  child  away 
he  could  not  prevent  it.  Witness  sued  Mr.  Valentine  for  the 
board  of  the  child.  Mrs.  Valentine  paid  him  the  $68  at  differ- 
ent times.     She  has  receipts  for  it. 

The  defendant  paid  to  the  complainant,  or  her  solicitor,  the 
weekly  allowance  up  to  March  8,  1847  ;  and  has  neglected  to 
make  any  payment  since.  The  child  has  been  in  the  custody  of 
the  complainant  since  she  took  him  from  Mr.  Rcdding's  family. 

Cross  motions  were  now  made ;  one,  on  the  part  of  the  com- 
plainant, for  an  attachment  against  the  defendant  for  not  paying 
the  weekly  allowance  ordered  by  the  Court  to  be  paid  by  him, 
(an  order  to  show  cause  why  an  attachment  should  not  issue, 
having  been  previously  made  ;)  another,  on  the  part  of  the  de- 
fendant, to  vacate  the  said  order  for  the  payment  of  the  weekly 
allowance ;  and  for  an  order  that  the  child  be  delivered  to  the 
defendant,  and  that  the  defendant  have  the  care  and  custody  of 
the  child. 

L.  S.  Goble  and  Wm.  Pennington  for  the  complainant. 
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Theo.  Runyan  and  ^.  Whitehead  for  the  defendant. 

'  '  The  Chancellor.    An  order  will  be  made  that  the  defend- 
ant pay  to  the  complainant  the  arrears  of  the  weekly  allowance ; 
and  that,  thereapon,  the  child  be  delivered  to  the  defendant,  to 
haye  the  custody  and  care  of  him. 
Order  accordingly. 
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Edo  p.  Merseles  v.  Elizabeth  Vreeland  and  others. 

On  the  20th  of  June,  1S49,  J.  M.  V.  .i^re  to  A.  A.  V.  a  mortgage  on  thirtj-fire  acAf 
of  land  to  secure  the  payment  of  his  bond  for  $777.19.  In  1889,  J.  M.  V.  died,  laar- 
ing  a  widow  and  children,  and  leaving  a  will,  giving  to  his  widow  the  use  of  all  hif 
estate,  real  and  personal,  during  her  life  or  widowhood ;  and  to  the  children  to  be 
divided  among  them  when  the  youngest  should  attain  twcnt j-one,  and  after  the 
widow  should  have  done  with  the  use  of  it;  and,  if  his  personal  estate  be  not  eiifll^ 
cient  to  paj  his  debts,  charging  his  real  estate  therewith,  and  ordering  so  mnch 
there:  f  to  be  sold,  from  time  to  time,  by  the  executors  of  his  will,  as  would  meet  the 
payment  of  the  debts;  and  appointing  the  widow  executrix.  The  widow  proved 
the  will,  and  entered  on  the  administration  of  the  estate.  In  1840,  on  alBdavit  thai 
the  widow  bad  become  deranged,  administration  with  the  will  annexed  wai  granted 
to  one  of  the  children  and  a  brother  of  the  testator;  and,  on  their  applicatioD,  the 
Orphans'  Court  ordered  the  sale  of  the  real  estate  to  pay  the  debts ;  and  the  adnuB- 
istrators,  thereupon,  exposed  to  sale  a  part  of  the  bnd  covered  by  the  said  mort- 
gage, which  was  struck  off  to  E.  P.  M.,  for  |1 114.88,  on  the  8th  of  February,  184S, 
and  the  administrators  executed  to  him  a  deed  therefor,  and  he  entered  into  posiee- 
sion  thereof!  £.  P.  M.  paid  to  the  administrators  the  difierenoe  between  the  amonni 
due  on  the  mortgage  and  the  amount  of  his  said  bid;  and  in  1844,  being  still  in 
poesessioo,  he  jiaid  to  the  mortgagee  the  amount  due  on  the  mortgage,  and  had  the 
mortgage  cancelled  of  record,  in  November,  1844.  In  18 to,  the  widow  broaght 
ejectment  against  E.  P.  M.,  the  complainant,  for  the  lands  so  bought  by  him  at  the 
adniiuistrators'  sale ;  and  recovered,  on  the  ground  tLat  the  Surrogate  had  no  right 
to  grant  such  administration,  and  obtained  possession  of  the  lands.  The  complain- 
ant, K.  P.  M.,  then  obtained  from  the  mortgagee  an  assignment  of  the  mortgage. 
In  1849,  the  widow  brought  an  action  against  E.  P.  M.  for  the  mesne  profits.  And 
thereupon,  E.  P.  M.  filed  his  bill,  praying,  that  the  mortgage  be  decreed  to  be  good ; 
bnd  that  the  widow  and  children  be  decreed  to  pay  it;  or  be  foreclosed  Ac. ;  or  that 
the  mortgaged  lands  be  sold  to  pay  it;  and  that  the  money  paid  by  E.  P.  M.,  the 
complainant,  on  the  said  sale,  over  and  above  the  amount  due  on  the  mortgage,  may 
bo  ofiset  against  the  claim  of  the  widow  for  the  rents  and  profits;  and  for  an  in- 
junction staying  the  suit  for  mesne  profits. 

The  injunction  was  allowed. 

On  answer  and  argument,  the  injunction  was  dissolved. 

Jltld:  That,  as  between  the  mortgagee  and  the  widow,  she  was  entitled  to  hold  and 
enjoy  the  lands,  and  the  rents  and  profits  thereof,  until  he  could  get  possession  in 
duo  course. 

J^mlU:  That  as  between  the  widow  and  children,  in  such  a  case,  the  widow  ought  to 
keep  down  the  interest,  out  of  the  rents  and  profits,  or  proceed  promptly  to  a  sale, 
to  pay  the  mortgage  debt. 

I'he  bill,  filed  June  20th,  1849,  states,  that  on  the  4th  of 
July,  1835,  John  M.  Vreeland  gave  his  bond,  of  that  date,  to 
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Aaron  A.  Van  Houten,  conditioned  for  the  payment  of  $777.19, 
in  one  year,  with  interest ;  and,  to  secure  the  payment  of  said 
bond,  the  said  J.  M.  Vreeland  executed  to  said  Aaron  a  mort- 
gage, of  the  same  date,  on  thirty-five  acres  of  land  (described  in 
the  bill.) 

'That,  in  1840,  John  M.  Vreeland  died,  leaving  a  will,  and 
leaving  his  widow,  Elizabeth,  and  five  children,  viz.,  Michael, 
Caspar,  Cornelius,  John,  and  Ann  Eliza  Vreeland. 

That  the  will  directs  that  all  his  just  debts  be  paid ;  gives  to 
his  said  widow  the  use  of  all  his  estate,  both  real  and  personal, 
during  her  life  or  widowhood ;  gives  to  his  said  five  children  the 
whole  of  his  estate,  to  be  equally  divided  among  them,  when  the 
youngest  shall  attain  twenty-one,  and  after  his  said  widow  shall 
have  done  with  the  use  of  it.  Providing  that,  in  case  his  per- 
sonal estate  should  not  be  sufficient  to  pay  his  debtf ,  then  he 
charges  his  real  estate  with  the  same,  and  orders  so  much  thereof, 
from  time  to  time,  to  be  sold,  by  his  executors,  as  will  meet  the 
payment  of  the  same.  That  the  said  Elizabeth,  the  widow,  and 
Nicholas  R.  Terhune,  were  appointed  executors  of  the  will. 

That  Terhune  renounced  the  executorship,  and  that  said  Eliz- 
abeth proved  the  will,  and  took  upon  herself  &c.,  September 
21st,  1839. 

That  said  Elizabeth  administered  part  of  the  estate,  and  the 
personal  estate  being  insufficient  to  pay  the  debts,  and,  among 
the  rest,  the  debt  secured  by  the  said  bond  and  mortgage,  it  be- 
came necessary  to  take  some  steps  to  procure  a  sale  of  the  real 
estate,  or  some  part  thereof,  to  pay  the  debts ;  and  the  said 
Elizabeth,  the  said  executrix,  having  become  deranged  in  her 
mind,  and  unfit  to  manage  the  said  estate,  the  family  thought  it 
advisable  that  administrators  with  the  will  annexed  should  be 
appointed,  so  as  to  have  the  estate  settled.  That  Michael  and 
Caspar,  two  of  said  children,  being  of  age,  and  all  the  rest  under 
age,  application  was  made  to  the  Surrogate  of  Passaic  to  grant 
such  administration.  That  on  affidavit  made  of  the  situation  of 
said  Elizabeth,  the  Surrogate,  on  the  20th  of  May,  1840,  granted 
administration,  with  the  will  annexed,  to  Michael  Vreeland,  one 
of  said  children,  and  Cornelius  M.  Vreeland,  the  brother  of  the 
said  John  M.  Vreeland,  the  said  Caspar  declining  to  join  in  said 
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administration  on  account  of  being  involved  in  his  circumstances. 

That  the  said  Michael  and  Cornelius,  administrators  with  the 
will  annexed,  proceeded  in  due  course  of  law  to  administer  the 
estate ;  and  that,  having  filed  their  accounts  in  the  Orphan's 
Court  of  Passaic,  and  there  being  a  deficiency  of  personal  estate, 
the  said  Court  ordered  a  sale  of  the  real  estate  of  ^aid  J.  M. 
Vreeland  to  pay  his  debts.  That  thereupon  the  said  administra- 
tors set  up  certain  parts  of  the  real  estate  of  said  J.  M.  Vree- 
land, deceased,  for  sale  at  public  auction  according  to  law ;  that 
is  to  say,  a  lot,  &c.,  (describing  it,)  containing  10  29-100  acres ; 
and  a  lot  &c.,  (describing  it,)  containing  8  11-100  acres,  and 
which  was  a  part  of  the  land  described  in  said  mortgage  to  A. 
A.^Van  Houten;  and  that,  this  complainant  bidding  for  the 
same  $1114.383  and  no  person  bidding  more,  the  same  was 
struck  off  to  him  for  that  sum,  on  the  8th  of  February,  1842  ; 
and  the  said  administrators  executed  and  delivered  to  him  a  deed 
for  the  said  lots ;  and  the  complainant  thereupon  entered  on  said 
lands,  and  continued  to  occupy  the  same  until  he  was  removed  as 
in  the  bill  after  stated. 

That  said  Elizabeth  was  present  at  said  sale,  and  did  not 
forbid  the  same,  or  make  any  statement  that  the  said  adminis- 
trators had  no  right  to  sell,  or  that  she  intended  to  dispute  the 
title  of  the  purchasers  at  the  sale ;  nor  did  she  do  any  act  by 
which  the  complainant  could  be  put  upon  his  guard,  or  that 
should  lead  the  complainant  to  doubt  that  a  good  title  could  be 
given  by  the  said  administrators  and  the  complainant  believed 
at  the  time  that  he  purchased  a  good  title. 

That,  in  November,  1844,  while  complainant  was  in  posses- 
sion of  said  property,  and  no  objection  being  raised  to  the  said 
sale,  by  the  said  Elizabeth  or  any  other  person,  and  after  the 
complainant  had  paid  to  tho  said  administrators  the  difference 
between  the  amount  due  to  said  A.  A.  Van  Houten  on  his  said 
bond  and  mortgage  and  the  amount  of  the  complainant's  said 
bid,  the  complainant  went  to  said  A.  A.  Van  Houten  and  paid 
him  the  amount  due  on  his  said  mortgage,  and  took  the  same  up. 
and  tore  off  the  seals  from  said  bond  and  mortgage,  and  tool 
said  mortgage  to  the  Clerk's  office  and  had  it  cancelled  of  record, 
on  the  16th  of  November,  1844. 
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Thaty  on  tlic  4th  of  May,  1842,  when  said  deed  was  delivered 
to  complainant,  by  said  administrators,  there  was  due  said  A. 
Jl,  Van  Hoaten  on  the  said  bond  and  mortgage  $745.40 ;  and 
that  the  complainant  paid  the  balance  of  said  purchase  money 
to  the  said  administrators,  amounting  to  $368.02 ;  and  that  the 
whole  of  this  sum  was  applied  by  said  administrators  to  pay  the 
debts  of  said  J.  M,  Vrceland,  deceascd,except  $100.  which,  as 
complainant  is  informed  and  believes,  was  applied  by  said  ad- 
ministrators, or  one  of  them,  to  pay  the  funeral  expenses  of  said 
Michael  Vrceland,  who  died ;  and  the  balance,  being  $61,  was 
paid  by  said  administrators,  or  one  of  them,  as  follows  :  $15.25 
to  the  said  widow,  Elizabeth,  and  the  same  sum  to  Cornelius, 
John  and  Ann  Eliza,  to  purchase  clothing  for  them. 

That  said  Elizabeth  gave  no  notice  of  her  intention  to  dispute 
complainant's  title  until  after  complainant  had  canceled  said 
mortgage  on  record,  when  she  caused  a  search  to  be  made  of  the 
records  of  mortgages  in  the  Clerk's  olBSce ;  and  finding  the  same 
there  canceled,  and  thinking  that  thereby  the  debt  was  extin- 
guished, she  brought  ejectment  against  the  complainant,  to  the 
term  of  .May,  1845,  for  the  recovery  of  the  lands  so  purchased 
by  the  complainant ;  which  suit  was  pending  until  April  term, 
1849,  when  the  Supreme  Court  decided  in  favor  of  said  Eliza- 
beth, on  the  ground,  as  complainant  is  informed,  that  the  Surro- 
gate had  no  right  to  grant  such  administration.  That  said  Eliz- 
abeth, immediately  thereafter,  had  the  costs  in  said  suit  taxed, 
and  a  writ  of  possession  issued,  and  obtained  the  possession  of 
said  lands ;  and  the  complainant  has  paid  the  said  costs. 

That  said  A.  A.  Van  Ilouten  has  lately  executed  and  deliv- 
ered to  the  complainant  an  assignment  of  the  said  mortgage ; 
said  assignment  purporting  to  bear  date  November  10th,  1844. 

That,  after  the  death  of  said  J.  M.  Vrceland,  the  said  Eliza- 
beth accepted  the  said  devises  and  bequests  in  said  will  given  to 
her,  in  lieu  of  dower ;  and  that,  by  such  acceptance,  all  the  dower 
and  right  of  dower  of  said  Elizabeth  in  the  said  lands  described 
in  said  mortgage  has  been  lost ;  and  the  complainant  is  entitled 
to  have  the  same  sold  free  and  clear  of  the  dower  of  said  Eliza- 
beth. 

That  Michael  and  Caspar,  sons  of  said  J.  M.  Vreeland,  have 
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died,  unmarried,  without  issue  and  intestate ;  and  thereby  all 
their  right  &c.  has  descended  to  the  said  Cornelius,  John  and 
Ann  Eliza  Vreeland,  who  are  all  of  the  age  of  twenty-one.  That 
said  Michael  and  Caspar,  in  their  lifetime,  did  not  convey  any 
of  the  land  described  in  said  mortgage,  except  that  they,  together 
with  one  Cornelius  M.  Vreeland,  as  the  complainant  has  heard 
and  believes,  conveyed  their  interest  in  a  part  of  the  lands  de- 
scribed in  said  mortgage,  to  one  Daniel  A.  Vreeland,  on  the  23d 
of  May,  1840,  containing  7  4-100  acres. 

That  the  right  of  said  Elizabeth  and  of  her  children  under 
said  will  in  and  to  the  real  estate  was  by  said  will  expressly 
charged  with  the  payment  of  the  debts  of  said  J.  M.  Vreeland ; 
and  that  the  personal  estate  of  J.  M.  Vreeland  was  wholly  in- 
suflScient  to  pay  his  debts. 

That  said  Elizabeth  has  lately  commenced  an  action  in  the  Cir- 
cuit Court  of  Passaic,  of  trespass,  returnable  June  term,  1849, 
for  the  recovery  of  the  mesne  profits  of  the  land  so  purchased  by 
complainant,  (recovered  in  said  ejectment,)  and  has  laid  her  dam- 
ages at  $1800.  And  the  complainant  charges,  that  the  said 
$308.02,  paid  by  him  upon  said  sale,  over  and  alove  the  amount 
due  on  said  mortgage  at  the  time  of  said  sale,  and  appropriated 
to  pay  the  debts  of  said  J.  M.  Vreeland,  and  to  the  su*pport  of 
liis  children,  and  paid  to  said  Elizabeth  as  before  stated,  with 
the  interest  thereon,  ought  to  be  applied  as  au  ofiset  to  the  use 
of  said  land  by  the  complainant,  and  that  an  account  should  be 
taken  of  the  same ;  and  that,  if  the  rents  and  profits  should 
amount  to  more  than  this  sum  with  interest,  then  that  the  com- 
plainant, as  mortgagee  in  possession,  should  be  charged  with 
such  excess,  and  the  same  should  be  deducted  from  the  interest 
due  and  to  grow  due  on  said  mortgage. 

That  the  money  secured  by  said  bond  and  mortgage  has  not 
been  paid  by  said  Elizabeth  or  by  any  other  person ;  but  that 
the  same,  together  with  the  said  $309.92  so  paid  by  complainant, 
is  now  due  and  owing  to  the  complainant,  with  large  arrears  of 
interest. 

That,  said  bond  and  mortgage  not  having  been  paid,  the  com- 
plainant's estate  in  the  mortgaged  premises  has  become  absolute, 
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- '  '>s:  vvr.-.v'nir.nr.:  cntitloJ  to  have  the  equity  of  redemption 
rrcvIoA> ^  -"'  *^-^  ^**''  niorts^aged  premises  sold,  &c. 

T^.\:  >'ii"  KVi3a;hoih  having  stood  by  and  seen  said  land  sold, 
vr  :V  ivi>*'»i'*^*  of  the  debts  of  said  J.  M.  Vreeland  without  for- 
>n;.^V  s,rM  i^^lo,  and  permitting  the  complainant  to  purchase 
tn.J  uu^J  ■  V  ^^  onjoy  the  possession  of  said  land  until  the  com- 
;v*;;;A;vt  OAUOoIod  said  mortgage,  was  a  fraud  on  the  complain- 
ant :  *'^l  ivmplainant  charges,  that  by  reason  thereof,  the  said 
V;\,l  w\vl  mortgage  ought  in  this  Court  to  be  held  binding,  and 
tJic  wi^Mu^y  paid  by  complainant  upon  the  said  sale  over  and 
aVw  iho  amount  due  on  said  mortgage  ought  to  be  offset  against 
.^0  Mm  for  rents  and  profits  of  said  land. 

iVrnplainant  states,  that  while  he  so  had  possession  of  said 
Uiid,  he  greatly  improved  the  same  ;  and  claims  that  such  im- 
jxrovements  ought  to  be  allowed  to  him  against  the  said  rents  and 
{profits. 

The  bill  prays  that  the  said  bond  and  mortgage  may  be  de- 
creed to  be  good,  and  the  cancellation  thereof  be  considered  null ; 
and  that  said  Elizabeth  Vreeland,  Cornelius  Vreeland,  John 
Vreeland,  Ann  Eliza  Vreeland,  and  Daniel  A.  Vreeland,  or  one 
of  them^be  decreed  to  pay  to  the  complainant  the  amount  of 
said  mortgage,  with  interest  and  the  complainant's  costs,  both 
at  lav  *^^  i^  equity ;  or  that  they  may  be  foreclosed  of  and  from 
all  equity  of  redemption  &c.,  and  be  decreed  to  deliver  up  pos- 
session of  said  mortgaged  premises  to  the  complainant;  or  that 
said  mortgaged  premises  may  be  decreed  to  be  sold,  to  pay  the 
complainant  his  said  debt  and  interest ;  and  that  it  may  be  de- 
creed that  the  money  paid  by  the  complainant  on  the  said  sale, 
over  and  above  the  amount  due  on  said  mortgage,  shall  be  paid 
to  the  complainant  by  the  defendants,  or  one  of  them,  or  that  the 
same  shall  be  offset  against  the  claim  of  said  Elizabeth  Vreeland 
for  the  rents  and  profits  of  said  property.  And  that  said  Eliza- 
beth may  be  injoined  from  further  proceeding  on  said  suit  for 
mesne  profits ;  and  for  such  other  and  further  relief  &c. 

Elizabeth  Vreeland,  in  her  own  right  and  as  executrix  of  the 
will  of  J.  M.  Vreeland,  deceased,  Cornelius  Vreeland,  John  Vree- 
land, Ann  Eliza  Vreeland,  and  Daniel  A.  Vreeland  arc  made 
defendants. 
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On  the  reading  of  this  bill  an  injunction  restraining  said  suil 
for  mesne  profits  was  granted. 

The  joint  and  several  answer  of  Elizabeth  Vreeland,  in  hei 
own  right  a^  as  executrix  aforesaid,  Cornelius  Vreeland,  John 
Vreeland,  and  Ann  Eliza  Vreeland,  was  put  in  on  the  19th  ol 
December,  1849. 

They  admit  the  bond  and  mortgage  from  J.  M.  Vreeland,  de- 
ceased, to  A.  A.  Van  Houten,  as  stated  in  this  bill ;  and  the 
death,  and  the  will  of  J.  M.  Vreeland  as  stated  in  the  bill ;  the 
renunciation  of  Terhune,  one  of  the  executors  named  in  said  will, 
and  the  probate  thereof  by  the  said  Elizabeth  Vreeland. 

The  defendant  Elizabeth  Vreeland,  answering  for  herself,  the 
other  defendants  saying  they  believe  it  to  be  true,  saith,  thai 
after  proving  the  will  she  began  to  administer  the  estate,  and 
took  possession  of  the  real  and  personal  estate,  the  use  of  whicli 
was  bequeathed  to  her  during'  her  life  or  widowhood,  she  being 
still  the  widow  of  her  testator ;  that  she  filed  an  inventory  of  the 
goods  and  chattels,  September  20th,  1839,  which  inventorj 
amounted  to  $1248.92  1-2,  including  debts  due  said  estate, 
amounting  to  0347.30,  as  by  said  inventory  filed  &c.,  appears; 
that  she  continued  to  administer  said  estate,  paying  debts  tc 
divers  creditors  of  the  estate ;  and  to  A.  A.  Van  Houten  $98.26 
on  the  bond  and  mortgage  mentioned  in  the  bill ;  until  about 
May  20th,  1840,  when  an  application  was  made  to  the  Surrogate 
of  Passaic  to  grant  admistration  with  the  will  annexed  to  Michael 
Vreeland,  one  of  the  sons  of  said  testator,  and  Cornelius  M. 
Vreeland,  the  brother  of  the  testator,  on  the  ground  that  the  de- 
fendant Elizabeth  had  ^'  from  mental  incapacity  become  unable 
to  attend  to  the  management  and  settlement  of  the  said  estate  ol 
the  testator ;''  and  that  thereupon  the  Surrogate  of  Passaic  did, 
unlawfully  as  she  has  been  advised,  grant  administration  with 
the  will  of  said  testator  annexed  to  the  said  Michael  and  Corne- 
lius ;  who  took  upon  themselves  &c*,  and  unlawfully  deprived 
her  of  the  administration  thereof,  and  took  from  her  all  the  con- 
trol and  management  of  the  same,  to  suit  their  own  private  views 
and  purposes. 

She  demcs  that  when  said  CMlmimstratioQ  was  granted^  or  at 
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any  other  time,  she  was  deranged  in  her  mind  and  unfit  to  man- 
age said  estate ;  and  avers  that  she  was  competent  so  to  do, 
and  that  the  whole  proceedings  in  regard  to  changing  the  admin- 
istration of  said  estate  were  effected  without  her  C(mcurrence  and 
consent,  and  against  her  will  and  wish ;  and  that  no  notice  what- 
ever was  given  to  her  of  the  said  application ;  and  that  every 
thing  in  relation  thereto  was  done  without  her  knowledge. 

The  defendants  admit  that,  when  said  administration  was 
granted  to  said  Michael  and  Cornelius  M.,  two  of  the  children 
of  the  said  testator,  viz.,  Michael  and  Caspar,  were  of  age,  and 
that  all  the  rest,  viz.,  Cornelius,  John  and  Ann  Eliza,  were  under 
age ;  but  whether  the  said  Caspar  declined  &c.,  (as  stated  in 
the  bill,)  or  whether  the  family,  as  stated  in  the  bill,  thought  it 
advisable  that  administration  with  the  will  annexed  should  be 
granted,  the  defendants  know  not  and  cannot  form  any  belief, 
nor  of  whom  that  family  consisted. 

The  defendants  admit  that  said  Michael  and  Cornelius  M., 
administrators  as  aforesaid,  proceeded  to  administer  said  estate ; 
but  they  deny  that  it  was  done  in  due  course  of  law ;  and  that 
they  filed  an  account  in  the  Orphans'  Court  of  Passaic  ;•  and  that 
said  Court  ordered  a  sale  of  the  real  estate  of  said  J.  M.  Vree- 
land,  deceased,  to  pay  his  debts ;  but  they  aver  that  there  was  a 
sufliciency  of  his  personal  estate  to  pay  all  his  debts,  independent 
of  the  debt  due  said  A.  A.  Van  llouten,  secured  by  said  bond 
and  mortgage,  and  which  the  said  A.  A.  Van  llouten  was  willing 
should  lay,  he  not  being  in  want  of  the  money,  and  saying  so  to 
the  said  Elizabctli,  executrix  as  aforesaid;  and  that  he  did  not 
request  of  the  said  administrators  the  payment  of  the  same,  but 
that  they  called  upon  him  and  obtained  from  him  a  statement 
of  the  amount  due  on  the  same. 

And  the  said  Elizabeth,  answering  for  herself,  the  other  de- 
fendants saying  they  believe  it  to  be  true,  saith,  that  she  would 
have  been  able  to  pay  all  the  debts  due  from  the  estate  of  said 
testator  from  his  personal  estate  in  her  hands  as  executrix,  ex- 
cept the  said  mortgage  debt  to  A.  A.  Van  llouten  5  and  that  she 
fully  intended  so  to  do,  but  was  prevented  from  so  doing  by  the 
granting  of  administration  to  Baid  Michael  and  Cornelius  M., 
as  aforesaid  ^  whO;  thereupon,  took  the  administration  of  the  es- 
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tatc  out  of  her  hands,  and  proceeded,  unlawfully,  to  administer 
the  same. 

The  defendants  admit  that  the  Orphans'  Court  of  Passaic  or- 
dered a  sale  of  the  real  estate  of  said  testator,  to  pay  his  debts, 
but  unlawfully,  as  they  are  advised ;  and  that,  thereupon,  the  said 
administrators  with  the  will  annexed  set  up  certain  parts  of  the 
real  estate  for  sale  at  public  auction,  which  arc  particularly  de- 
scribed in  the  bill ;  and  that  the  same  was  struck  off  to  the  com- 
plaiRant  for  the  sum  mentioned  in  the  bill ;  and  that  said  admin- 
istrators executed  to  the  complainant  a  deed  for  the  same ;  and 
that  the  complainant  thereupon  entered  on  the  same,  and  contin- 
ued to  occupy  the  same  for  a  long  space  of  time,  and  until  he 
was  evicted  thereupon  by  due  course  of  law,  as  in  the  answer 
after  stated. 

The  said  Elizabeth,  answering  for  herself^  the  other  defendants 
sayiog  they  believe  it  to  be  true,  saith,  that  she  was  in  and 
about  her  house  when  the  persons  assembled  to  attend  said  sale 
and  before  the  sale  commenced ;  but  that  she  was  not  present 
when  said  land  was  put  up  for  sale  or  when  it  was  struck  off  to 
the  complainant ;  and  she  avers  that  she  was  opposed  to  said 
sale,  and  objected  to  it,  and  did  not  concur  in  it,  or  give  her  as- 
sent thereto,  although  she  might  not  publicly  have  prohibited  the 
said  sale  nor  made  a  statement  that  said  administrators  had.  no 
right  to  sell  or  that  she  intended  to  dispute  the  title  of  the  pur- 
chasers at  the  sale.  But  the  defendants  submit,  that  said  ad- 
ministrate!^ had  no  legal  right  to  sell  said  property,  and  that  all 
their  proceedings  in  said  premises  were  unlawful  and  void. 

The  defendants  admit  that  after  said  sale,  but  whether  before 
or  after  he  had  taken  possession  of  the  land  sold  the  defendants 
know  not,  the  complainant  went  to  said  A.  A.  Van  Houten  and 
paid  him  the  amount  due  on  his  said  mortgage,  and  tore  off  the 
seals  from  the  bond  and  mortgage,  and  took  the  mortgage  to  the 
Clerk's  office  and  had  it  canceled  of  record,  on  the  day  stated  in 
the  bill.  And  they  submit,  that  the  cancellation  of  said  mort- 
gage of  record  is  an  absolute  bar  and  discharge  thereof;  and 
that  the  complainant  is  not  entitled  to  come  into  this  Court  and 
ask  any  decree  thereon. 

The  defendants  admit  that;  on  the  day  stated  in  the  bill;  there 
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was  due  to  said  A.  A.  Van  Houten,  on  his  said  bond  and  mort- 
gage, $745.46,  and  that  the  complainant  paid  the  balance  of  the 
purchase  money  to  the  said  administrators,  amounting  to  $368.92 ; 
but  how  the  said  administrators  applied  the  same  these  defend- 
ants are  ignorant,  except  that  they  paid  to  these  defendants,  or 
for  their  benefit,  $15.25  each,  and  have,  as  the  defendants  are 
informed,  paid  off  some  of  the  debts  of  said  testator ;  but  to  what 
extent  the  defendants  cannot  say. 

They  admit  the  ejectment  by  said  Elizabeth,  and  that  the 
Supreme  Court  decided  in  her  favor,  on  the  ground,  as  they  are 
advised  and  believe,  that  the  Surrogate  had  no  right  to  grant 
such  letters  of  administration.  They  admit  the  writ  of  posses- 
siouj  and  that  said  Elizabeth  obtained  possession ;  and  that  com- 
plainant paid  the  costs  of  the  ejectment. 

They  deny  that  the  complainant,  while  he  so  had  possession, 
made  any  improvements,  except  such  as  were  necessary  for  the 
cultivation  of  the  land  in  the  ordinary  course  of  husbandry. 

They  admit  that  A.  A.  Van  Houten,  lately,  and  long  after 
the  cancellation  of  the  mortgage,  and  not  until  after  said  Eliza- 
beth had  obtained  possession  of  the  said  lands,  as  the  defendants 
aver,  executed  to  the  complainant  his  deed  of  assignment,  pur- 
porting to  bear  date  November  16th,  1844,  by  which  he  assigned 
said  bond  and  mortgage  to  the  complainant ;  but  they  submit 
that  the  said  assignment  is  of  no  effect  or  avail,  either  at  law  or 
in  equity. 

They  admit  that,  after  the  death  of  said  J.  M.  Vreeland,  the 
said  Elizabeth  accepted  the  devises  and  bequests  to  her  in  said 
will ;  but  whether  by  such  acceptance  all  the  dower  and  right  of 
dower  of  said  Elizabeth  in  and  to  said  land  described  in  said 
morts^age  has  been  lost,  the  said  Elizabeth  submits,  if  necessary, 
to  the  decision  of  this  Court. 

They  admit  the  death  of  Michael  and  Caspar,  and  the  descent, 
as  stated  in  bill ;  and  that  the  surviving  children  are  of  age. 

They  admit  that  said  Michael  and  Caspar,  in  their  lifetime, 
did  not  convey  any  of  the  land  described  in  said  mortgage,  ex- 
cept that  they,  together  with  said  Cornelius  M.  Vreeland,  con- 
veyed their  interest  in  a  part  of  the  lands  described  iu  3aid 
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mortgage  to  one  Daniel  A.  Vrceland,  on  or  about  May  28d, 
1840,  containing  7  4-100  acres. 

They  admit  that  the  real  estate  was  by  said  will  charged  with 
the  payment  of  the  debts  of  said  J.  M.  Vreeland ;  but  only  in 
case  his  personal  estate  should  not  be  suflScient  to  pay  the  same; 
and  that  he  ordered,  by  his  said  will,  so  much  thereof  from  time 
to  time  to  be  sold  by  his  said  executors  as  would  meet  the  pay- 
ment of  the  same.  And  they  aver  that  there  was  a  suflSciency 
of  the  personal  estate  to  pay  all  the  debts  except  the  said  mort- 
gage debt  to  A.  A.  Van  Houten,  and  that  said  A.  A.  Van  Hou- 
ten  was  willing  that  the  same  should  lie ;  not  wanting  the  prin- 
cipal thereof. 

She  admits  the  action  for  mesne  profits  brought  by  said  Eliza- 
beth; but  the  said  Elizabeth  submits,  that  the  said  $368.92,  or 
any  other  sum  paid  by  complainant  upon  said  pretended  sale, 
over  and  above  the  amount  due  on  said  mortgage  at  any  time 
thereof,  and  appropriated,  as  is  alleged  in  said  bill,  to  pay  the 
debts  of  said  J.  M.  Vreeland,  and  to  the  support  of  his  children 
and  of  said  Elizabeth,  as  above  stated,  ought  not  to  be  applied 
as  an  offset  to  the  use  of  said  land  so  occupied  by  complainant; 
and  that  no  allowance  of  the  said  rents  and  profits  of  said  land 
should  be  made  to  the  complainant  therefor,  he  having  paid  the 
said  $368.92  to  the  administrators  in  his  own  wrong,  and  without 
the  consent,  concurrence  or  knowledge  of  the  said  Elizabeth. 

The  defendants  submit,  that  the  complainant  is  not  entitled  to 
have  the  equity  of  redemption  in  said  mortgaged  premises  fore- 
closed, nor  to  have  the  premises  sold  for  the  payment  of  the 
money  mentioned  in  said  mortgage,  ©r  any  part  thereof. 

And  the  said  Elizabeth  submits,  that  the  injunction  granted 
should  be  dissolved. 

On  this  answer  a  motion  was  made  to  dissolve  the  injunction. 

Hopper  and  Zabrislde  in  support  of  the  motion.     They  cited 

2  John.    Ch.  60;  Saxton's   Ch.   205;  6  John.   Ch.  170;  1 

Green's  Ch.  117,  125, 145 ;  1  PeterSy  18, 17 ;  1  Story's  Eq.  p. 

153;  Ih.  sec.  187,  note;  14  Pick.  98;  2  KenVs  Com.  491; 

16 


234  M9E6ELI5  V.  VBEELAND.  [M▲EC^ 

Saxi  Ch.  100,  111 ;  2  Green's  Ch.  513 ;  3  HUVs  Rep.  219  ;  2 
Greenl.  Evid.  337 ;  4  Coweuj  168 ;  Za6.  643. 

jj.  S.  Pennington  contra.     He  cited  Drury  on  Inj.  8,  35. 

The  Chancellor.  If,  under  the  circumstances  of  this  case, 
the  mortgage  should  be  considered  as  still  existing,  in  favor  of 
Edo  P.  Mcrselis,  the  complainant,  (which  is  the  main  question 
to  be  decided  on  the  hearing  of  the  cause  on  the  merits,  after 
the  proofs  shall  be  taken),  and  I  am  not  now  sufficiently  clear 
that  it  should  not  be  so  considered  to  authorize  my  acting,  in 
reference  to  the  question  now  before  me,  on  the  assumption  that 
it  cannot  be  so  considered,  one  of  two  courses  must  be  taken,  in 
considering  whether  the  injunction  should  be  dissolved.  Assum- 
ing, for  the  present,  and  for  the  purposes  of  this  motion,  that 
the  mortgage  may  finally  be  held  to  be  still  subsisting,  in  favor 
of  the  complainant,  one  course  is  to  dissolve  the  injunction  and 
permit  the  widow  to  recover,  from  Edo  P.  Merselis,  her  judgment 
for  the  rents  and  profits,  and  to  collect  them  from  him  by  exe- 
cution, and  thus  leave  Merselisas,  holder  of  the  mortgage,  to  re- 
cover a  decree  for  the  principal  and  all  the  interest  that  may 
have  accrued  on  tlie  mortgage,  and  to  sell  so  much  of  the  mort- 
gaged premises  as  will  be  required  to  pay  the  amount  of  such 
principal  and  interest.  The  other  course  is,  to  consider  that  the 
widow,  she  being  also  executrix,  should,  under  the  will,  pay  the 
interest  on  the  mortgage  debt  out  of  the  rents  and  profits  of  the 
lands,  so  long  as  she  holds  them  and  takes  rents  and  profits, 
and  does  not  subject  thera  or  any  part  of  them  to  sale  for  the 
payment  of  the  mortgage  debt ;  it  being  admitted  that  the  per- 
sonal estate  was  not  sufficient,  after  paying  the  other  debts,  to 
pay  the  mortgage  debt  or  any  part  of  it. 

It  appears  to  me,  that  when  a  testator  gives  the  use  of  all  his 
estate,  real  and  personal,  to  his  widow  during  her  life  and  widow- 
hood, and,  in  case  his  personal  estate  be  not  sufficient  to  pay  his 
debts,  charges  his  real  estate  with  the  same,  and  orders  so  much 
thereof  to  be  sold,  from  time  to  time,  by  his  executors,  as  will 
meet  the  payment  of  the  same,  and  appoints  his  widow  the  execu- 
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trix  of  the  will ;  and  there  is  a  mortgage  debt  which,  or  any  part 
of  which,  by  the  admission  of  the  widow,  the  personal  estate  is 
not  sufficient  to  pay ;  and  the  personal  estate  has  been  exhausted 
in  the  payment  of  other  debts  ;  in  such  case  it  seems  to  me  to 
be  the  duty  of  the  widow  and  executrix,  either  to  keep  down  the 
interest  of  the  mortgage  debt  out  of  the  rents  and  profits  of  tbQ 
real  estate,  or  to  proceed  promptly  to  the  sale  of  so  much  of  the 
real  estate  as  will  be  sufficient  to  pay  the  mortgage  debt.  It 
would  do  great  injustice  to  the  remainder  men  to  permit  her  to 
delay  the  sale  of  sufficient  land  to  pay  the  mortgage  debt  as  long 
as  she  could  induce  the  mortgagee,  in  view  of  the  abundant  landed 
security  ho  might  have,  to  defer  foreclosing  his  mortgage ;  shOi 
in  the  mean  time,  reaping  and  appropriating  to  her  own  use  the 
whole  of  the  rents  and  profits,  and  permitting  the  interest  to  ac- 
cumulate against  the  remainder  men,  the  children  of  the  testa- 
tor m  this  case,  to  an  amount  perhaps  that  would  swallow  up  the 
whole  of  the  mortgaged  lands  at  her  death. 

As  between  the  widow  and  the  children,  in  this  case,  on  a  bill 
filed  by  the  children,  the  widow  ought  to  keep  down  the  interest 
out  of  the  rents  and  profits  of  the  land,  or  proceed  promptly  to  a 
sale. 

But  in  this  case  I  do  not  perceive  that  the  Court  can  proceed 
on  this  ground,  or  with  a  view  to  such  relief.  The  children,  here, 
are  parties  defendants  with  the  widow,  and  the  bill  prays  for  no 
such  relief.  The  complainant,  by  the  shape  of  his  bill,  is  will- 
ing to  stand  on  the  ground  that  the  mortgaged  premises  are  suffi- 
cient to  pay  the  amount  of  principal  and  interest  that  will  be  due 
on  the  mortgage,  at  the  time  when  the  same  may  be  sold  under 
the  mortgage  and  a  decree  for  sale  founded  thereon  ;  and  it  does 
not  appear  that  the  children  will  ever  seek  any  such  relief  against 
the  widow  as  that  she  pay  the  interest  out  of  the  rents  and 
profits. 

In  reference  to  the  matter  of  interest  on  the  mortgage  debt, 
therefore,  and  to  the  idea  of  setting  off  the  interest  accrued  on 
the  mortgage  against  the  rents  and  profits  sought  to  be  recovered 
from  Edo  P.  Merselis,  in  the  action  for  mesne  profits  which  was 
injoined,  for  and  during  the  time  he  occupied  the  lands,  there  does 
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not  seem  to  be  good  reason  for  continuing  the  injunction  restrain- 
ing that  action.  As  between  the  mortgagee  and  the  widow,  she 
was  entitled  to  hold  and  enjoy  the  lands,  and  the  rents  and  profits 
thereof,  until  ho  could  get  possession  of  the  lands  in  due  course. 
And  if,  as  between  the  widow  and  the  mortgagee,  or  Mcrsclis, 
(he  is  to  stand  in  the  place  of  the  mortgagee,)  Mcrsclis  considers, 
as  it  appears  by  his  bill  he  docs,  and  as  I  suppose  is  true,  that 
the  mortgaged  lands  are  abundantly  sufficient  to  pay  the  mort- 
gage and  interest;  then  there  seems  to  be  no  good  reason  why  the 
widow  should  not  be  permitted  to  go  on  and  recover  the  rents 
and  profits  received  by  Mcrsclis,  while  he  was  in  possession  of 
the  lands  under  the  deed  which  the  Supreme  Court  have  declared 
to  have  been  void.  The  Court  before  which  the  action  for  mesne 
profits  will  bo  tried  will  protect  him  in  all  his  rights  as  to  the 
amount  to  be  recovered  against  him. 
Injonction  dissolved. 
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Isaac  Troth  v.  Abel  N.  Troth  and  others. 

The  pleadings  raised  the  questioD  of  the  constitatioDalitj  of  an  act  of  the  LegiBlatmv 
incorporatiog  a  company,  and  authorizinpf  (hem  to  construct  a  turnpike  road  on  A 
public  highway,  ond  charge  tolls,  provided,  that,  before  the  company  shall  constmoft 
the  turnpike  road  along  the  said  highway,  they  shall  i>ay  to  the  owners  of  the  laodi 
orcr  which  the  said  highway  passes  oil  damages  they  will  sustain  by  the  constroo- 
tion  of  said  turnpike  road:  und  provided,  that  the  said  act  shall  not  take  effect  until 
the  public  highway  bo  vacated  as  a  public  highway,  according  to  law. 

llie  Chancellor  said  it  was  a  question  more  proper  for  a  court  of  law ;  and,  under  tbe 
circumstances  of  the  case,  left  the  compl.ioant  to  his  remedy  at  law. 

On  the  15th  of  November,  1849,  Isaac  Troth  exhibited  his 
bill,  stating  that  he  is  seized  of  OG  acres  of  laud,  in  the  township 
of  Delaware,  in  the  county  of  Camden,  of  which  he  and  those 
under  whom  he  claims  title  have  been  in  possession  for  one  hun- 
dred and  fifty  years.  That  while  said  lands  were  owned  by  Ben- 
jamin Morgan,  under  whom  he  derives  title,  a  public  highway, 
called  the  great  highway  from  Burlington  to  Salem,  was  laid 
through  the  farm  then  owned  by  said  Morgan ;  which  highway 
has  been  kept  open  and  used  as  a  public  highway  from  that 
time  to  the  present.  That  said  farm  was,  subsequently,  either 
sold  or  divided,  so  that  the  portion  of  it  lying  on  one  side  of  said 
highway,  and  extending  to  the  middle  thereof,  became  the  prop- 
erty of  one  proprietor,  and  the  other  part,  extending  to  the  mid- 
dle of  the  highway,  became  the  property  of  another  proprietor ; 
and  the  part  therof  now  owned  by  the  complainant  is  bounded 
on  the  middle  of  said  highway  for  about  one  quarter  of  a  mile. 
That  there  is  on  the  said  highway,  and  in  front  of  complainant'^ 
land,  and  in  part  erected  thereon,  in  the  said  highway,  a  stone 
bridge,  which  is  necessasy  for  the  use  of  the  said  highway. 

That,  on  the  28th  of  February,  1849,  the  Legislature  of  New 
Jersey  passed  an  act  entitled  "  An  Act  to  incorporate  the  Cam- 
den, Ellisburgh  &  Marlton  Turnpike  Company.^'  That  by  the 
2d  section  of  said  act,  it  was  enacted,  ^'  that  the  capital  stock  of 
said  Company  should  be  $30,000,  with  liberty  to  increase  it  to 
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fSOyOOO,  and  shall  bo  divided  into  shares  of  $25  eaeh ;  and  that, 
when  six  hundred  shares  shall  be  subscribed  for,  the  persons 
holding  the  same  shall  be,  and  they  are  hereby  incorporoted,  by 
the  name  &c. ;  and  by  that  name  shall  have,  enjoy  and  exercise  all 
the  rights,  powers  and  privileges  appertaining  to  corporate  bodies 
and  necessary  to  carry  the  objects  of  this  act  into  effect.  That 
by  the  11th  section  it  is  enacted,  that  it  shall  be  lawful  for  the 
Company  to  construct  a  turnpike  road  from  Marlton  in  the  county 
of  Burlington,  through  EUisburgh,  in  the  county  of  Camden,  to 
the  truss  bridge  over  Cooper's  creek  in  the  county  of  Camden ; 
which  turnpike  road  shall  be  constructed  and  made  along  tho 
main  public  highway  leading  from  Marlton  aforesaid,  and  through 
Ellisburgh  aforesaid,  to  the  said  truss  bridge;  audit  shall  be 
lawful  for  the  said  Company,  by  their  officers,  agents,  &c.,  to 
enter,  from  time  to  time  and  at  all  times,  upon  all  lands,  for  the 
purpose  of  searching  for  stone,  gravel,  sand,  clay  or  other  mate- 
rials for  the  construction  or  use  of  said  road ;  Provided,  that  be- 
fore the  said  Company  shall  construct  the  said  turnpike  road 
along  tho  said  highway,  they  shall  pay,  to  the  respective  owners 
of  the  lands  over  which  the  said  highway  now  passes,  all  dama- 
ges which  the  said  owners  will  sustain  by  reason  of  the  construc- 
tion of  said  turnpike  road.  (A  mode  is  provided  for  ascertain- 
ing these  damages.) 

That  by  the  21st  section  it  is  enacted,  that  this  act  shall  not 
take  effect  until  the  public  hig^hway  upon  which  the  said  turnpike 
is  authorized  to  be  located  and  made  is  vacated  as  a  public  high- 
way, according  to  law. 

The  bill  then  states,  that  Thomas  Evans,  John  McCurJy  and 
others,  ten  or  more  freeholders  of  Burlington  and  Camden,  ap- 
plied to  the  Supreme  Court  in  April,  1849,  for  the  appointment 
of  surveyors  to  view  and  vacate  the  said  public  highway,  from 
the  truss  bridge  to  the  junction  thereof  with  the  public  highway 
leading  from  Marlton  to  the  green  tree  tavern,  in  tho  township 
of  Gresham.  That  the  Supreme  Court  appointed  surveyors  of 
the  said  two  counties  to  view  said  road  and  certify  whether  the 
same  was  necessary.  That,  in  tho  term  of  July,  1849,  the  said 
surveyors  reported  to  the  Supreme  Court  that  the  said  road  wa& 
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unnecessary.  That,  at  the  same  term,  Ralph  V.  M.  Cooper 
filed  a  caveat  against  the  recording  of  the  return  of  said  survey- 
ors ;  and  thereupon  the  said  Court,  at  the  same  term,  appointed 
three  freeholders  of  each  of  said  counties  (naming  the  freehold- 
ers) to  view  and  certify  as  regards  said  road  so  vacated.  That 
at  the  Sptember  term  1849  of  the  Supreme  Court,  the  said  free- 
holders certified  to  the  said  Court  that  the  vacating  of  the  said 
road  was  necessary  and  useful ;  and  the  Supreme  Court  caused 
their  return  to  be  recorded. 

The  bill  states  that,  before  the  said  public  highway  was  va- 
cated, the  commissioners  under  the  said  act  of  incorporation 
opened  books  for  subscription  to  the  stock  of  said  Turnpike  Com- 
pany and,  on  the  21st  of  May,  1849,  the  stockholders  proceeded 
to  elect  directors.  That,  notwithstanding  the  said  directors 
were  elected  previous  to  the  vacating  of  said  highway,  yet  they 
have  employed  an  engineer  and  laborers,  and  are  proceeding  to 
form  a  turnpike  road  on  the  ground  formerly  occupied  by  said 
highway,  and  have  caused  their  engineer  and  laborers  to  com- 
mence working  on  the  land  of  Jacob  Troth,  in  the  formation  of 
a  turnpike  road,  on  the  ground  formally  occupied  by  said  public 
highway  so  vacated  as  aforesaid. 

That  Charles  Knight,  one  of  the  directors  of  said  Turnpike 
Company,  told  the  complainant,  on  or  about  November  6th, 
1849,  that  they  would  show  the  complainant  how  soon  they  would 
go  to  work  on  complainant's  land,  when  they  got  commissioners 
appointed.  That  said  Company,  by  their  workmen,  were  at  work 
on  the  land  of  said  Jacob  Troth,  at  a  distance  of  only  lialf  a  mile 
from  complainant's  land,  on  the  8th  of  November,  1849;  and 
that,  according  to  the  progress  they  have  already  made,  they 
would  reach  the  complainant's  land  in  three  or  four  days ;  and 
that,  according  to  the  grade  they  have  adopted,  they  will  have 
to  excavate  the  ground  of  complainant  in  front  of  his  house, 
and  for  a  great  distance  through  his  land,  to  the  depth  of 
three  feet,  and  will  render  the  approach  to  his  houso  very 
diflScult,  and  in  some  places  almost  inaccessible  with  wagons 
and  carriages,  and  will  do  serious  injury  to  the  premises  of  the 
complainant. 
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That  there  is,  on  that  part  of  the  land  of  complainant  formerlr 
occupied  by  said  highway  vacated  as  aforesaid,  a  stone  bridge 
which  formed  a  part  of  the  said  highway,  and  was  built,  in  part,  on 
the  land  of  complainant.  And  that,  on  the  8th  of  November, 
1849,  some  masons  came  to  his  house  and  inquired  if  they  could 
obtain  board  there  while  they  would  be  working  at  the  alteration 
of  said  bridge ;  and  the  complainant  thereupon  forbade  them 
from  disturbing  the  soil  of  the  complainant  and  from  altering 
said  bridge ;  and,  further,  the  complainant  posted  up,  in  con- 
spicuous places,  written  notices  forbidding  the  said  Company, 
their  agents,  &c.  from  disturbing  or  excavating  his  soil,  and 
from  altering  or  interfering  with  said  bridge. 

He  charges  that,  notwithstanding  said  notice,  the  Company, 
by  their  agents,  intend  to  enter  upon  the  complainant's  land, 
and  to  excavate  thereon,  and  to  disturb  his  soil,  and  to  alter  the 
Baid  bridge,  and  to  convert  his  land  into  a  turnpike  road  for  the 
use  of  said  Company. 

That  ho  has  been  informed  and  believes,  that  the  said  Com- 
pany intend  to  erect  gates  across  said  turnpike  road,  which  they 
are  now  constructing  on  the  land  formerly  occupied  by  the  said 
public  highway,  so  vacated  as  aforesaid,  and  to  exact  tolls  from 
persons  passing  through  said  gates,  according  to  the  rates  &c. ; 
and  that  one  of  said  gates  is  to  be  erected  between  the  complain- 
ant's land  and  Cooper's  bridge,  so  as  to  compel  him  to  pay  tolls 
for  passing  over  his  own  land. 

That  there  were  twelve  bridges  on  that  part  of  said  public 
highway  which  lay  in  the  county  of  Camden,  at  the  time  the  said 
highway  was  vacated  as  aforesaid.  That  the  Board  of  Chosen 
Freeholders  of  the  county  of  Camden,  on  the  19th  March,  1849, 
passed  a  resolution  agreeing  to  give  to  such  turnpike  companies 
within  said  county  as  should  go  into  operation  before  January  1, 
1851,  all  the  county  bridges,  and  material  therein  contained, 
which  may  be  upon  such  roads  as  shall  be  turnpiked,  without 
any  charge  therefor :  Provided  that,  if  said  companies  or  any  of 
them,  shall  not  go  into  operation,  or  shall  not  continue  in  opera- 
tion, then  the  county  bridges  upon  such  road  so  failing  to  go 
into  operation  shall  revert  to  and  become  the  property  of  the 
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county ;  under  wbich  resolution  the  said  Turnpike  Company  pre- 
tend to  own  or  set  up  a  claim  to  the  said  bridges. 

That  that  part  of  said  public  highway,  vacated  as  aforesaid, 
which  lies  between  the  mouth  of  the  Ellisburgh  road  and  Coop- 
er's creek,  was  a  part  of  the  great  road  leading  from  Perth  Am- 
boy  to  Salem,  which  was  laid  out  more  than  one  hundred  and 
fifty  years  ago,  and  which,  by  the  36th  section  of  the  act  enti- 
tled '^  An  act  concerning  roads,"  is  declared  to  be  subject  to  the 
same  laws  and  regulations  to  which  other  highways  in  this  State 
are  subject;  and  that  the  gate  which  the  said  Company  intend 
to  erect  between  complainant's  land  and  Cooper's  bridge  will  be 
placed  on  that  part  of  said  land  which  was  a  part  of  the  great 
road  from  Perth  Amboy  to  Salem ;  and  by  means  of  said  gate 
the  said  Company  will  compel  the  complainant  and  all  others 
&c.  to  pay  toll. 

Among  the  pretences  charged  arc  the  following :  "  And  some- 
times the  said  confederates  pretend,  tliat  the  soil  and  land  on 
which  is  the  said  main  public  highway  from  the  village  of  Marl- 
ton,  through  Ellisburgh,  to  the  truss  bridge  belonged  to  the  pub- 
lic, and  that  the  Legislature  of  New  Jersey  had  authority,  and 
might  by  law  give  the  said  soil  and  land,  after  the  public  high- 
way was  vacated,  to  a  private  corporation  for  tho  purpose  of 
making  a  turnpike  road,  and  authorizing  said  corporation  to  take 
tolls  thereon ;  the  contrary  whereof  the  complainatt  charges  to 
be  true  ;  and  he  charges,  substantially,  that  a  highway  is  but  an 
easement :  and  that,  when  it  is  vacated,  the  owner  of  the  land 
over  which  it  ran  holds  the  land  discharged  from  the  easement. 

That  sometimes  the  confederates  pretend,  that  the  Legislature 
of  New  Jersey  have  a  right  to  take  private  property,  and  to  au- 
thorize a  corporation  to  take  it,  for  their  private  use,  without 
the  consent  of  the  proprietor :  the  contrary  whereof  &c. 

And  sometimes  the  said  confederates  pretend,  that  tho  said 
turnpike  road  which  the  said  Turnpike  Company  are  authorized 
to  make  is  a  public  highway  :  the  contrary  whereof  &c. 

And  sometimes  the  said  confederates  pretend,  that  the  author- 
izing the  said  Turnpike  Company  to  take  the  land  of  the  com- 
plainant for  the  purpose  of  making  a  turnpike  road  thereon,  ac- 
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cording  to  the  provisions  and  restrictions  of  the  said  act  to  in- 
corporate said  Companj,  is  taking  the  same  for  public  and  not 
for  private  use,  and  that  the  law  authorizing  them  so  to  do  is 
legal  and  constitutional :  the  contrary  whereof  &c. 

The  bill  prays,  that  the  individuals  therein  named  as  defend- 
ants, and  the  said  Company  be  restrained  by  injunction  from  con- 
structing a  turnpike  road  on  the  lands  of  the  complainant,  and 
from  digging  up  and  excavating  his  soil,  and  from  altering  or  re- 
moving any  of  the  said  bridges,  and  from  removing  any  of  the 
materials  of  the  same,  and  from  erecting  gates  on  the  said  road ; 
and  that  the  complainant  may  be  quieted  in  bis  title  to  that  part 
of  his  lands  which  was  lately  occupied  by  the  said  public  highway 
which  has  been  vacated ;  and  that  the  defendants  may  be  de- 
creed to  account  to  the  complainant  for  all  damages  which  they 
may  have  committed  to  the  complainant's  property;  and  for 
such  other  and  further  relief,  &c. 

The  injunction  prayed  was  allowed,  by  Master  Ewing. 

The  defendants  put  in  their  joint  and  several  answer,  stating, 
(so  far  as  it  is  necessary  to  be  considered  for  the  purpose  of  de- 
ciding the  present  motion,)  that  the  stone  bridge  mentioned  in 
the  bill  was  erected  by  the  Board  of  Chosen  Freeholders  of 
Gloucester,  before  the  creation  of  Camden  county ;  and  that  it 
is  now  in  the  county  of  Camden ;  that  only  about  one-fourth  of 
it  lies  within  the  boundaries  of  the  complainant's  farm ;  and 
that  the  whole  of  said  bridge  is  in  and  across  the  sai<l  highway, 
and  makes  a  necessary  part  of  it. 

They  admit  the  act  of  incorporation  as  stated  in  the  bill. 

They  admit  that  the  subscription  books  were  opened,  and  that 
more  than  GOO  shares  were  subscribed  for ;  and  that  directors  of 
said  Turnpike  Company  were  elected,  and  the  Company  organ- 
ized before  the  said  highway  was  vacated. 

They  say  that,  after  the  vacating  of  the  said  road,  they  em- 
ployed an  engineer  and  laborers,  and  are  proceeding  to  form  a 
turnpike  road  on  and  along  the  said  public  highway  as  it  was 
before  being  vacated  as  aforesaid,  and  are  working  on  land  of 
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one  Jacob  Trotb,  at  the  distance  of  about  one  mile  from  the  com- 
plainant's land ;  but  they  say  that  their  operations  on  the  land 
of  said  Jacob  Troth  arc  with  his  consent ;  and  that  it  is  not  now 
and  never  has  been  the  intention  of  the  Company,  or  of  the  di- 
rectors thereof,  to  enter  upon  the  land  of  the  complainant  to  con- 
struct said  turnpike  road  without  his  consent  or  until  after  he 
shall  be  paid  all  damages  which  he  will  sustain  by  reason  of  the 
construction  of  said  turnpike  road  ;  and  they  say  that,  be- 
cause the  Company  and  the  complainant  could  not  agree  upon 
the  amount  of  said  damages,  the  Company  have  applied  to  T.  P. 
Carpenter,  a  Justice  of  the  Supreme  Court,  &c« ;  and  that  he 
has  fixed  upon  a  time  for  the  appointment  of  commissioners  to 
ascertain  said  damages,  and  that  notice  thereof  has  been  given 
according  to  the  said  act. 

They  deny  that  the  Company  or  directors  ever  employed,  au- 
thorized or  directed  the  masons  mentioned  in  the  bill,  or  any 
other  person,  to  tear  down,  alter  or  disturb  the  said  bridge ;  or 
that  it  is  their  intention  to  do  so  until  the  complainant  shall  be 
paid  his  damages  sustained  by  the  construction  of  said  road,  or 
his  consent  is  obtained. 

They  deny,  that  in  the  construction  of  the  turnpike  road  they 
will  excavate  &c.  as*  stated  in  the  bill ;  but  say  that,  by  the 
grade  they  have  adopted,  the  turnpike,  when  finished,  will  be, 
opposite  the  complainant's  buildings,  only  one  inch  lower  than 
the  old  highway ;  and  that,  in  the  opinion  of  the  defendants,  no 
serious,  much  less  irreparable  injury  will  be  done  to  the  com- 
plainant in  constructing  said  road  ;  but  that  he  will  be  greatly 
benefitted ;  but  that,  whatever  the  damages  may  be,  the  Com- 
pany are  fully  able  and  willing  to  pay  the  same,  as  soon  as  they 
can  be  ascertained  in  the  mode  pointed  out  by  the  act. 

They  deny  any  intention  to  erect  gates  until  the  road  shall  be 
completed ;  and  say  they  are  wholly  unable  to  state  at  what  par- 
ticular places  gates  will  then  be  erected ;  and  say  that  they  have 
no  intention  of  compelling  the  complainant  to  pay  any  other  than 
such  tolls  as  are  authorized  by  the  act. 

They  aver,  that  the  highway  so  vacated  was  not  a  part  of  the 
great  highway  from  Burlington  to  Salem. 
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They  deny  that  that  part  of  said  highway  which  lies  between 
the  mouth  of  the  Ellisburgh  road  and  Cooper's  creek  was  ever  a 
part  of  the  great  road  leading  from  Perth  Amboy  to  Salem  ;  and 
they  deny  that  the  Company  intend  or  have  ever  contemplated 
the  erection  of  any  toll  gate  on  that  part  of  said  highway. 

A  motion  was  made  to  dissolve  the  injunction. 

Dudley  and  Browning  in  support  of  the  motion.  They  cited 
1  John.  Ch.  318 ;  7  Ih.  315,  336 ;  Baldwin's  Rep.  218,  223 ; 
1  Green's  Ch.  422 ;  2  lb.  467 ;  SaxL  Ch.  369. 

W.  Ilalstcd  contra.  He  cited  23  Wend.  193 ;  3  Uarr.  Rep. 
200,  201;  1  Bald.  Rep.  222,  217;  5  Ircd.  297;  2  John.  Ch. 
162,  7 ;  3  Barr's  Par.  Rep.  231 ;  3  Green's  Ch.  177. 

The  Chancellgh.  I  do  not  sec  that  this  is  a  case  for  the 
interposition  of  this  Court  by  injunction,  or  rather  for  the  retain- 
ing of  an  injunction,  under  the  bill  and  answer. 

The  constitutional  question  is  more  proper  for  a  Court  of  law, 
and  can  easily  be  raised  by  a  proceeding  at  law  by  the  land 
owner,  the  complainant  here,  after  he  shall  have  ascertained 
what  rule  of  damages  the  Company  claim. 

Injunction  dissolved. 
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Mary  E.  Hekry  i\  John  F,  Brown. 

On  a  jadgmcDt  in  fayor  of  the  guardian  of  an  infant  against  A.,  execution  was  Uvied 
on  a  house  and  lot,  the  bouse,  as  alleged  bj  the  bill,  haTing  been  built  bj  A.,  with 
trust  moneys  of  the  infant  in  his  hands,  on  a  lot  of  A.  At  the  sheriff's  sale  3.  gaTd 
out  that  be  intended  to  buy  the  property  for  the  infant  aad  convey  it  to  her,  to  nrt 
her  from  loss  by  A.*s  inability  to  pay  her  claim  against  him,  and  represented  that 
the  house  and  lot  were  subject  to  a  mortgage  of  $7,000.  Under  those  representa- 
tions the  house  and  Idt^  valued  at  $5,000,  were  struck  off  to  B.  for  |7.  There  was  a 
mortgage  on  record  for  |7,000,  given  by  A.  and  B.,  on  the  said  house  and  lot  and 
lands  of  B. ;  but,  previous  to  the  sheriQ's  sale,  an  arrangement  and  written  agree- 
ment had  been  made  between  A.  and  B.,  by  which  B.  was  bound  to  pay  off  and  dis- 
charge the  mortgage;  and  it  was  actually  paid  off  by  B.  and  cancelled  of  record 
shortly  after  the  said  sheriffs  sale. 

Held :  That  the  proper  relief  would  be  to  set  aside  the  sheriff's  sale ;  and  the  comploic- 
ant,  the  infant  that  was,  was  permitted  to  amend  her  bill  so  that  such  relief  could  be 
given. 

D.  having  mortga|^  the  house  and  lot  after  ho  received  the  sheriff's  deed  therefor,  it 
was  held  that  the  mortgagee  should  have  been  m^de  a  defendant ;  and  loave  WM 
given  to  amend  the  bill  in  this  respect  also. 

The  bill,  filed  March  23, 1847,  states,  that  John  Henry,  the 
father  of  the  complainant,  on  the  19th  of  November,  1825,  made 
his  will,  whereby  he  gave  and  devised  to  the  complainant,  his 
only  child,  as  follows  :  "  As  to  the  residue  of  my  estate,  of  what- 
ever description,  '^  I  give  the  same  to  my  executors,  in  trust, 
first,  that  the  sum  of  §7,000  be  sot  apart  by  my  executors  and 
appropriated  to  the  maintenance  and  education  of  my  infant 
daughter  (the  complainant)  in  the  following  manner,  that  is  to 
say :  that  the  full  interest  of  the  said  sum  be  paid,  annually,  to 
my  beloved  wife,  as  the  natural  guardian  of  my  said  daughter, 
until  she  attain  the  age  of  six  years.  After  which  time,  it  is  my 
desire  that  my  said  executors  retain  the  said  interest  in  their 
hands,  and  appropriate  the  same,  or  so  much  as  may  be  neces- 
sary, to  the  maintenance  and  education  of  my  said  daughter  until 
she  attain  the  age  of  twenty-one ;  at  which  time  I  order  and  di- 
rect the  said  sum  of  $7,000,  together  with  the  unexpended  in- 
terest, to  be  paid  to  her  for  her  own  use  and  benefit  forever.*' 

That  Peter  I.  Stryker,  the  grandfather  of  the  complainant, 
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and  Peter  D,  Vroom  were  appointed  executors  of  the  said  will. 
That  the  will  was  proved  on  the  28th  of  December,  1825,  by  the 
said  executors.  That  the  said  Stryker  received  into  his  hands 
the  said  $7,000,  and  had  the  particular  care  and  management 
thereof. 

That  the  said  Stryker,  being  the  owner  of  a  building  lot  on 
the  main  street  of  the  village  of  Somerville,  which  cost  about 
$200,  some  time  about  the  year  1836,  having  the  said  legacy  to 
the  complainant  in  his  hands,  with  a  part  of  her  said  money 
erected  on  the  said  lot  a  two  story  brick  dwelling  house,  and  put 
other  improvements  thereon,  at  a  cost  of  about  $5,000 ;  the  said 
Stryker  giving  out  and  stating,  at  the  time,  that  the  said  house 
and  improvements  were  put  on  the  said  lot  with  the  money  of 
the  complainant. 

That,  about  March,  1837,  the  said  Stryker  still  having  in  his 
hands,  of  principal  and  interest  of  the  said  legacy,  $3,000  or 
thereabouts,  John  F.  Brown,  professing  to  be  the  particular 
friend  of  said  Stryker  and  of  the  complainant,  and  well  know- 
ing that  the  said  Stryker,  as  executor  and  trustee  as  aforesaid, 
had  money  in  his  hands  belonging  to  the  conoplainant,  applied  to 
the  said  Stryker  to  assist  him  in  fulfilling  a  contract  which  he 
had  made  with  William  Van  Hook  and  John  S.  Blauvelt,  trus- 
tees to  sell  real  estate  late  of  Robert  Morris,  deceased,  for  the 
purchase  of  about  302  acres  of  land  in  the  township  of  Bernard's, 
Somerset  count}',  for  the  sum  of  $10,500 ;  the  said  Brown  rep- 
resenting, at  the  time,  that  said  purchase  would  be  very  profita- 
ble to  him ;  that  with  some  ready  cash  furnished  by  said  Stry- 
ker, which  would  be  perfectly  safe,  he  would  be  able  to  obtain  a 
title  for  the  said  lands. 

That  said  Stryker,  putting  confidence  in  the  representations 
of  said  Brown,  afterwards,  on  or  about  April  1,  1837,  advanced, 
of  the  said  funds  of  the  complainant  in  his  hands,  to  the  said 
Brown,  $3,000,  in  cash,  in  order  to  enable  him  to  comply  with 
his  contract  with  said  Van  Hook  and  Blauvelt.  That  said 
Brown  paid  or  secured  to  be  paid  to  said  Van  Hook  and  Blau- 
velt the  further  sum  of  $500 ;  leaving  $7,000  due  them,  which 
it  was  proposed  should  be  secured  on  real  estate  other  than  said 
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892  acres.  Whereupon  the  said  Brown  and  wifo  and  Stryker 
and  wife  united  in  a  joint  mortgage  on  certain  real  estate  owned 
by  said  Brown  and  on  the  said  brick  house  and  lot,  to  secure  to 
the  said  Van  Hook  and  Blauvelt  the  said  sum  of  $7,000 ;  which 
mortgage  was  recorded  &c. 

That  said  mortgage  was  duly  canceled  of  record  on  the  28d 
of  October  1840. 

That,  on  the  2oth  of  April,  1837,  the  said  Brown  conveyed 
two  third  parts  of  the  said  392  acres  to  the  said  Stryker.  That, 
on  the  2d  of  August  thereafter,  it  was  agreed  by  and  between 
said  Brown  and  Stryker,  under  their  hands  and  seals,  among 
other  things,  that  the  said  Stryker  having  on  that  day,  by 
deed  duly  executed,  reconveyed  to  the  said  Brown  the  said  two 
thirds  of  the  said  392  acres,  he  the  said  Brown  would  pay  to  the 
said  Van  Hook  and  Blauvelt  the  said  $7,000,  and  release  the 
property  of  the  said  Stryker  from  the  said  incumbrance. 

That  one  Thomas  Talmage,  having  been,  by  the  Orphans' 
Court  of  Somerset,  appointed  guardian  of  the  complainant,  some 
time  in  January,  1840,  made  a  settlement  with  said  Stryker,  by 
which  there  was  found  to  be  in  the  hands  of  said  Stryker,  as  ex- 
ecutor and  trustee  as  aforesaid,  and  belonging  to  the  complain- 
ant, the  sum  of  $10,000 ;  for  which  sum  the  said  Talmage,  guar- 
dian as  aforesaid,  afterwards  on  the  20th  of  January,  1840,  ob- 
tained a  judgment  in  the  Court  of  Common  Pleas  of  the  county 
of  Somerset ;  on  which  judgment  aji.  fa.  dc  bonis  et  icrris  was 
issued,  and  delivered  to  the  thou  sheriff  of  the  said  county,  who, 
by  virtue  thereof,  advertised  the  said  brick  house  and  premises 
to  be  sold  on  the  29th  of  June  then  next.  That  after  the  said 
advertisement  and  before  the  said  day  of  ealc,  the  said  Brown 
went  to  the  said  Stryker  and  Talmage,  and  stated  to  them,  or 
one  of  them,  and  also  to  other  persons,  that  he  knew  that  the 
said  lot  had  been  purchased  and  the  said  brick  house  and  other 
improvements  put  thereon,  by  said  Stryker,  with  the  money  of 
the  complainant ;  that  the  complainant  should  not  be  injured  in 
any  way,  but  be  benefitted  by  the  contemplated  sale ;  that  it 
was  his  intention  to  bid  ofiF  the  same  for  her,  as  it  would  bring 
but  a  mere  trifle  with  said  $7,000  mortgage  upon  it,  and  which 
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he  was  bound  to  pay  off  and  dischargo ;  that,  after  getting  the 
sheriff's  deed,  ho  would  convey  the  said  house  and  lot  to  the 
complainant  whenever  he  should  be  required  to  do  so.  That 
said  Strykcr  and  Talmage,  believing  said  Brown  to  be  sincere, 
and  putting  full  confidence  in  his  declarations  and  integrity,  as- 
sented to  his  said  proposal. 

That,  at  the  time  and  place  of  said  sale,  on  said  29th  of  June, 
1840,  several  able  and  responsible  persons  attended,  and  were 
present  for  the  purpose  of  bidding  upon  and  purchasing  the  said 
property,  which  was  then  worth  upwards  of  $5,000.  That  said 
Brown  attended  the  said  sale  and  considered  himself  the  friend 
of  the  complainant ;  represented  her  as  an  orphan,  and  in  danger 
of  losing  her  property ;  and  that  it  was  his  intention  to  purchase 
the  said  property  for  her.  That  in  consequence  of  these  decla- 
rations persons  present  desisted  from  bidding;  and  the  said 
brick  house  and  lot  and  premises  were  struck  off  and  sold  by  the 
said  sheriff  to  the  said  Brown  for  the  nominal  sum  of  $7,  there 
being  no  other  incumbrance  thereon  but  the  said  mortgage  to 
Van  Hook  and  Blauvelt  for  $7,000. 

That  the  said  sheriff,  afterwards,  on  the  20th  of  August, 
1840,  executed  and  delivered  to  the  said  Brown  a  deed  for  the 
said  property,  which  was  duly  recorded. 

That  the  said  sheriff,  in  1840,  by  virtue  of  two  executions 
against  said  Stryker,  one  in  favor  of  C*.  J.  Tunison,  and  the 
other  in  favor  of  said  Talmago,  guardian  as  aforesaid,  sold  the 
whole  of  the  real  and  personal  property  of  said  Strykcr,  except 
the  said  brick  house  and  lot ;  from  which  sales  the  said  guar- 
dian realized  for  the  complainant  about  §2,000. 

That  some  time  before  said  sales  the  said  Stryker  became  and 
was,  and  still  continues  to  be  greatly  embarrassed  in  his  cir- 
cumstances. That  he  was  then,  and  the  complainant  believes  still 
18  unable  to  pay,  as  well  the  complainant  her  said  claim,  as  also 
other  large  sums  of  money  which  he  then  and  still  owes.  That 
said  brick  house  and  lot  are  principally  relied  upon  by  the  com- 
plainant  to  obtain  the  balance  of  her  said  claim  from  the  said 
Stryker ;  and  she  has  good  reason  to  believe,  that  unless  the 
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«aid  Brown  conyeys  to  her  the  said  house  and  lot  she  will  lose 
nearly  or  quite  $7,000  of  her  said  claim. 

That,  ever  since  the  said  brick  house  was  built,  the  said  Strj- 
ker  has  lived  in  the  same ;  the  complainant,  since  the  death  of 
her  mother,  August  4th,  1882,  having  lived  with  her  grandfather, 
the  said  Stryker. 

That  the  complainant  attained  twenty-one  on  the  10th  of  No- 
vember, 1846.  That  since  that  day  the  said  Brown  has  been 
frequently  requested  to  convey  to  the  complainant  the  said  brick 
house  and  premises ;  but  he  refuses  so  to  do,  and  claims  the 
same  as  his  own ;  and  has  incumbered  the  same  by  mortgage 
for  $900;  and  has,  by  advertisements  in  writing,  advertised 
the  same  to  be  sold  at  public  vendue,  at  &c.,  on  the  3d  day  of 
April  next. 

The  bill  prays,  that  Brown  may  be  decreed  to  execute,  by 
himself  and  wife,  to  the  complainant  a  good  and  su£Eicient  deed 
for  the  said  house  and  lot,  and  to  satisfy  and  to  pay  all  incum- 
brances which  he  has  placed,  or  caused  or  permitted  to  be  placed 
thereon.  And  that  he  may  be  restrained  by  injunction  from 
selling  or  incumbering  the  same.  Process  is  prayed  against 
Brown  alone. 

An  injunction  pursuant  to  the  prayer  of  the  bill  was  allowed. 

An  answer  was  put  in ;  and  a  replication  filed ;  and  deposi- 
tions taken.  And  the  cause  was  brought  to  hearing  on  the 
pleadings  and  evidence. 

T.  A.  Hart  well  and  P.  D,  Vroom  for  the  complainant. 

W.  Halsted  for  the  defendant.  He  cited  10  Peters^  178 ;  1 
Gill  §•  Joh7i.  65;  Gresl.  Eq.  Ev.  161;  9  Blackf.  Rep.  265; 
2  IredelJ,  132 ;  1  Dev.  §•  Bat.  410 ;  9  Jllab.  Rep.  973 ;  8  JDana, 
229;  Cox  JV.  /.  Rep.  39;  1  U.  S.  Dig.  376;  3  Greeii's  Ch. 
310 ;  3  Waits  ^'  Serg.  314 ;  6  Ha^.  ^  John.  252. 

The  Chancellor.    The  proper  relief  will  be  to  set  aside 
the  sheriff's  sale. 
17 
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The  complainant  will  be  permitted  to  amend  her  bill  so  that 
8Q0h  relief  can  be  given. 

The  bill  is,  also,  defective  as  to  parties.  The  persons  to 
whom  Brown  has  mortgaged  the  house  and  lot,  since  he  received 
ihe  sheriffs  deed  therefor,  should  be  made  defendants.  The  bill 
may  be  amended  in  this  respect  also. 


PREROGATIVE   COURT. 


MARCH  TERM,  1850. 


In  the  matter  of  the  will  of  Nanqy  Maxwell  ;  George  Max- 
well, caveator. 

When  a  will  is  signed  and  published  with  the  proper  solemnities  and  in  the  luoal 
manner,  the  testator  declaring  that  he  published  the  same  as  his  last  will  and  tatte- 
menty  the  presumption  is  that  he  knew  its  contents.  What  oironmstanoes  not  loA- 
cient  to  overcome  this  presumption. 

This  was  an  appeal  from  a  decree  of  the  Orphans'  Court  of 
Essex  county,  made  February  4, 1849,  establishing  the  will  of 
Nancy  Maxwell,  and  admitting  the  same  to  probate. 

The  substance  of  the  testimony  on  which  the  decree  of  the 
Orphans'  Court  was  made  is  as  follows  : 

Sidney  A.  Lyon.  The  paper  purporting  to  be  the  will,  dated 
June  9,  1847,  being  shown  to  him,  he  says  :  he  is  one  of  the 
witnesses  to  the  will ;  saw  Nancy  Maxwell  sign  the  will ;  the 
other  witnesses  whose  names  are  subscribed  to  the  will  were 
present  with  him  when  the  will  was  signed  by  the  testatrix :  it 
was  done  at  the  office  of  James  W.  Wade,  Esq.,  in  Union,  who, 
with  Daniel  Burnet,  were  the  other  subscribing  witnesses.  They 
signed  their  names  as  witnesses  at  the  same  time  with  him,  and 
were  present  in  the  room  with  the  testatrLx  at  the  time  of  their 
signing  as  witnesses  and  at  the  time  she  signed  it. 

On  cross-examination^  he  says  :  He  was  called  upon  by  Elias 
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Crane  to  go  to  Esq.  Wade's  store  for  the  purpose.  Witness's 
shop  is  within  100  yards  of  Esq.  Wade's  store.  Mr.  Crane  was 
alone  when  he  called  on  witness.  He  lives  about  half  a  mile 
from  witness's.  He  told  me,  at  the  time,  he  wished  me  to  wit- 
ness the  will  of  Nancy  Maxwell.  When  I  got  to  Esq.  Wade's 
Btore,  I  found  Mr.  Crane  there.  The  will  was  executed  there. 
When  I  went  into  the  store  I  found  there  Nancy  Maxwell,  Dan- 
iel Burnet  and  James  W.  Wade,  Esq.  Nancy  Maxwell  was 
standing  by  the  counter  near  Mr.  Wade.  I  was  asked  to  sign 
my  name  as  a  witness,  I  believe  by  Mr.  Wade.  I  don't  remem- 
ber any  conversation  after  I  went  into  the  store  before  I  was 
asked  to  sign  the  will ;  I  think  there  was  none.  There  was  no 
conversation  between  the  time  I  was  asked  to  sign  the  will  and 
the  execution  of  it.  When  Mr.  Wade  asked  me  to  sign  the  will 
it  was  on  the  counter  before  them.  I  saw  Nancy  Maxwell  sign 
the  will*  Mr.  Wade  first  signed  the  will  as  a  witness.  Daniel 
Burnet  then  put  his  name  on  the  will.  I  signed  it  last  as  a  wit- 
ness. After  the  will  was  signed  as  aforesaid  nothing  was  said 
but  that  Mr.  Wade  should  keep  it  in  his  hands :  Mr.  Crane  said 
that ;  but  nothing  further  to  my  recollection.  I  believe  Mr. 
Wade  did  not  make  any  reply.  Mr.  Crane  brought  Nancy  Max- 
well there  I  believe ;  I  saw  his  carriage  there,  which  leads  me  to 
believe  so.  I  should  think  Nancy  Maxwell,  from  her  appear- 
ance, was  at  the  time  about  70  :  I  know  nothing  about  her  age. 
She  appeared  to  be  well  at  that  time.  After  the  will  was  signed 
Miss  Maxwell  had  no  conversation  with  mc  or  any  other  person. 
It  was  about  W  o'clock  in  the  morning  when  the  will  was 
executed. 

In  chief.  I  left  Nancy  Maxwell  in  the  store.  She  took  the 
will  with  her,  or  said  she  would  take  it ;  and  afterwards  said  she 
would  take  care  of  it.  She  took  the  will  in  her  hands  :  it  was  in 
her  hands  the  last  I  saw  of  it  when  I  left  the  the  store. 

Cross-examined.  It  was  in  reply  to  the  remark  of  Mr.  Crane 
that  Mr.  Wade  could  take  care  of  the  will,  that  she  said  she 
could  take  care  of  it. 
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James  W.  Wade,  I  reside  in  Union  ;  was  acqnaintcd  ^ith 
Nancy  Maxwell  for  40  years ;  she  resided  abont  two  miles  from 
my  store.  I  drew  the  will.  (He  proves  the  execntion  of  the 
will.)  Elias  Crane  came  to  my  store,  on  the  day  the  will  was 
executed,  with  the  testatrix.  I  think  Mr.  Crane  and  the  testa* 
trix  came  into  the  store  together ;  and  Mr.  Crane  said,  as  I 
think,  "Aunt  Nancy  has  come  over  to  have  that  writing  exe- 
cuted.'' It  appears  to  him  Daniel  Burnet  was  there  when  they 
came  in.  I  told  Mr.  Crane  it  was  necessary  to  have  three  wit- 
nesses :  I  told  him  so  in  the  hearing  of  the  testatrix :  and  Mr. 
Crane  went  after  Sidney  A.  Lyon.  As  soon  as  Mr.  Lyon  came 
in,  I  think  I  said.  Miss  Maxwell,  or  Nancy  Maxwell  wanted 
them  to  witness  her  will :  this  I  said  in  her  immediate  presence 
or  in  her  hearing.  I  think  the  will  was  open,  and  I  showed  her 
where  to  put  her  name,  and  gave  her  a  pen  and  ink.  She  then 
signed  her  name  to  the  will.  I  then  said  to  her,  "  You  publish 
and  declare  that  to  be  your  last  will  and  testament ;"  and  she 
said  "yes."  The  subscribing  witnesses  then  signed  their 
names.  I  then  folded  the  will  up,  and  asked  her  what  she  would 
have  done  with  it,  and  put  it  in  an  envelope  and  sealed  it  with  two 
seals.  While  I  was  doing  this,  Mr.  Crane  said,  perhaps  you 
had  better  leave  it  with  Mr.  Wade  as  it  was  sometimes  done.  I 
then  wrote  on  the  outside  of  the  envelope  "  Miss  Nancy  Max- 
well's will."  About  th«  time  I  had  written  on  the  envelope  she 
said  she  believed,  or  guessed,  she  could  take  care  of  it  herself, 
or  something  like  that.  I  handed  the  will  to  her,  and  she  took 
it ;  and  I  saw  nothing  more  of  it  after  that.  I  think  she  put  the 
will  in  a  work-bag  or  something  of  that  kind,  but  will  not  be 
certain.  After  the  will  was  executed  she  got  some  few  little 
things  out  of  the  store.  She  had  been  in  the  habit  of  occasion- 
ally trading  at  my  store.  She  did  not  often  come  herself,  bnt 
Mr.  Crane's  son,  who  lived  in  the  house  with  her,  frequently  got 
things  for  her.  I  think  she  did  not  at  that  time  keep  a  horse  or 
conveyance  of  her  own. 

Cross-examined.     Mr.  Crane  and  testatrix  came,  when  the 
will  was  executed,  in  a  light  carriage  of  Mr.  Crane's.    When 
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Mr.  Crane  made  the  remark  ^'  Aunt  Nancy  has  come  to  have 
that  writing  executed/'  I  don't  know  where  the  will  was ;  it  was 
not  in  my  possession.  Before  that  time  I  don't  know  that  I  had 
•  Been  the  testatrix  in  three  months  ;  never  had  any  talk  with  her 
aboat  making  her  will.  The  will  is  all  in  my  hand- writing.  I 
don't  think  the  said  will  had  been  written  but  a  few  days  before 
its  date.  To  the  question  ^'  Who  dictated  that  will  to  you  ?"  the 
witness  answers,  I  don't  know  that  I  can  tell.  Elias  Crane 
asked  me  to  draw  the  will :  I  think  it  was  in  my  store  he  asked 
me.  I  guess  there  was  no  one  with  him,  and  if  there  was  any 
one  there,  Mr.  Crane  spoke  to  me  privately,  so  nobody  else 
conld  hear.  I  did  not  know  anything  at  the  time  about  the  sit- 
uation of  the  property  of  the  testatrix.  I  got  the  information 
to  enable  me  to  draw  the  will  from  Elias  Crane  :  he  gave  it  to 
me  in  writing,  something  in  the  shape  of  a  will ;  it  was  headed 
in  the  shape  of  a  will.  I  don't  know  but  I  could  tell  Elias 
Crane's  hand*writing.  I  can't  say  whose  hand-writing  the  pa- 
per headed  as  a  will  was,  and  that  is  the  reason  why  I  can't  tell 
who  dictated  the  will.  I  did  not  take  much  notice  of  the  writing. 
From  my  recollection  I  cannot  say  whether  the  said  paper  re- 
sembled Mr.  Crane's  hand-writing.  I  don't  believe  said  paper 
was  in  my  possession  over  twenty-four  hours.  I  don't  know  but 
I  might  have  said  the  said  paper  was  in  Mr.  Crane's  hand- 
writing, or  I  thought  it  was  in  his  hand-writing.  The  caveator, 
George  Maxwell,  is  the  person  who  talked  to  me  about  the  said 
paper,  and  the  information  I  then  gave  him  was  accordbg  to  the 
truth  as  I  then  understood  it.  I  gave  the  said  paper  to  Elias 
Crane  again  after  the  will  was  written  ;  I  gave  both  together  to 
him.  I  told  Mr.  Crane  the  will  was  written,  and  he  called  and 
got  it.  I  never  talked  with  the'testatrix  about  the  contents  of 
the  will.  Mr.  Crane  lived  about  a  mile  from  the  testatrix.  The 
wife  of  Elias  Crane  is  named  Esther,  and  is  a  sister  of  the  tes- 
tatrix. I  don't  know  what  the  homestead  farm  of  the  testatrix 
was  worth.  The  farm  formerly  belonging  to  John  Maxwell, 
deceased,  (which  was  the  homestead  of  the  testatrix,)  was  worth, 
some  of  it  $100  an  acre,  some  of  it  perhaps  more,  and  some  not 
more  than  $25  an  acre.    I  was  one  of  the  appraisers,  and  ap- 
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praised  the  personal  estate  of  the  testatrix  at  $6,582.48. 
There  was  about  $350  of  the  notes  we  considered  donbtfal.  I 
can't  recollect  who  produced  the  will  at  the  time  they  came  to 
get  it  executed,  whether  the  testatrix  or  Elias  Crane.  At  the 
time  the  will  was  signed  hj  the  testatrix  in  my  store  I  can't  tell 
and  don't  know  whether  she  knew  the  contents  of  it.  She  paid 
me  for  drawing  the  will  before  she  left  the  store,  when  she  paid 
me  for  the  things  she  got  in  the  store.  When  Mr.  Crane  handed 
me  the  paper  above  mentioned  to  draw  the  will  by,  he  asked  me 
if  I  didn't  think  that  was  pretty  well  done,  or,  was  a  very 
good  will  for  a  female,  or  something  like  that.  I  don't  think  he 
asked  my  opinion  about  the  leaving  the  property.  I  guess  no- 
body lived  with  the  testatrix  that  I  know  of.  John  Crane  lived 
in  the  house  adjoining  hers  :  I  mean,  by  adjoining,  the  building 
put  close  up  to  the  other  as  it  can  be  and  connected.  I  have  un- 
derstood it  was  not  on  the  land  and  part  of  the  homestead  of 
testatrix,  but  that  John  Crane  had  bought  the  land  and  built 
upon  it.  I  don't  know  but  the  land  on  which  John  Crane's 
house  stood  belonged  to  the  wife  of  Elias  Crane  as  her  part  of 
David  Maxwell's  estate.  John  Crane  is  the  same  John  Crane 
named  in  the  will  as  son  of  Esther  Crane  ;  and  is  the  son  also 
of  Elias  Crane.  John  Crane's  building  communicated  by  a  door 
with  the  house  of  testatrix,  and  John  occupied  part  of  the  main 
house  of  testatrix.  John  Crane  has  a  wife  and  three  or  four 
children.  I  think  John  Crane  lived  on  the  farm  of  testatrix 
seven  or  eight  years  ;  believe  he  worked  her  farm,  but  don't 
know  on  what  terms.  When  I  looked  at  said  paper  handed  me 
by  Elias  Crane  to  draw  the  will  by,  I  told  him  I  thought  it  was 
necessary  to  have  the  names  of  the  nephews  and  nieces,  instead 
<tf  the  general  terms  nephews  and  nieces.  He  said  ho  did  not 
know  all  their  names,  but  would  get  them ;  which  he  did,  and 
brought  them  to  me  on  a  piece  of  paper,  in  the  course  of  a  day 
or  two.  I  only  changed  the  form  of  the  paper  in  the  will,  with- 
out changing  the  meaning.  Elias  Crane  seemed  to  want  it  done : 
I  don't  know  that  he  showed  much  anxiety  about  it.  He  asked 
me  once  after  if  the  will  was  done.  I  told  him  it  was,  and  he  called 
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in  a  day  or  two,  or  may  be  in  twenty-four  hoars,  and  got  it. 
None  of  his  family  called  for  it  or  asked  about  it. 

In  chief.  Elias  Crane  called  on  me  and  said,  ^^  Aunt  Nancy 
is  getting  old  and  she  thought  she  had  better  make  a  will,  and 
wanted  to  know  if  I  would  go  and  write  a  will  for  her ;''  but 
nothing  was  said  where  I  was  to  go.  I  told  him  I  could  not  leaye 
home ;  but  if  she  would  send  me  the  heads  of  it,  I  would  write  it, 
and  if  it  wasn't  written  right  at  first,  I  would  re-write  it.  In  a 
few  days  Elias  Crane  brought  the  above  mentioned  paper  as  a 
guide  for  me  to  draw  the  will  by.  I  then  read  the  paper  and 
mentioned,  as  above,  about  the  names  of  the  nieces.  It  was 
shortly  after  our  above  conversation  that  Elias  Crane  brought 
the  said  paper ;  and  the  next  day,  I  think,  I  drew  the  will.  I 
rather  think  the  names  of  Elias  Crane's  children  were  mentioned 
in  the  said  paper,  but  don't  know.  Elias  Crane,  in  the  conver- 
sation above  alluded  to,  said  he  did  not  know  the  names  of  the* 
nephews  and  nieces  of  the  other  members  of  the  family  except 
his  wife.  I  don't  know  of  Elias  Crane  transacting  other  busi- 
ness for  the  testatrix  than  calling  at  the  store  to  get  things  for 
her,  except,  upon  being  reminded,  that  the  said  Elias  put  out  to 
the  County,  for  testatrix,  money,  and  I  paid  the  interest  to  him. 
for  her.  He  brought  the  bond  which  was  payable  to  the  testa- 
trix, and  the  interest  was  endorsed  on  the  bond,  which  was  for 
$600. 

Cross-examined.  I  cannot  say  that  she  placed  more  or  par- 
ticular confidence  in  Elias  Crane.  Sometimes  she  used  to  show 
the  same  confidence  in  George  Maxwell.  I  don't  know  that  the 
testatrix  had  any  difficulty  with  the  children  of  Abm.  Maxwell, 
or  of  her  sister  Susan  Foster,  or  of  her  sister  Mary  Meeker.  I 
thought  she  was  on  good  terms  with  all  of  them.  I  have  under- 
stood that  some  of  the  nephews  and  nieces  of  testatrix  lived  at  a 
great  distance  from  her.  Elias  M.  Crane  and  Amzi  A.  Crane 
live  with  their  father  Elias  Crane.  George  Maxwell  has  also 
collected  interest  of  me  for  the  testatrix,  on  notes  payable  to 
her :  he  brought  the  notes  with  him. 
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Daniel  Burnet  testifies^  that,  on  the  day  the  will  was  executed, 
Elias  Crane  called  on  him  to  go  to  Esq.  Wade's  and  witness  an 
instrument  of  writing.  He  lives  a  quarter  of  a  mile,  may  be  a 
little  more,  from  Esq.  Wade's.  That  on  their  way  down  Mr. 
Crane  told  him  that  Aunt  Nancy  was  about  having  her  will  exe- 
cuted. When  they  arrived  at  the  store  he  found  the  testatrix 
there  and  Esq.  Wade,  and  nobody  else  that  he  recollects.  Sid- 
ney A.  Lyon  came  there  afterwards.  He  don't  recollect  that 
there  was  anything  said  about  its  being  a  will  by  anybody  in  the 
presence  of  the  testatrix  before  it  was  executed.  (He  proves 
the  due  execution  of  the  will.)  Esq.  Wade  said,  when  the  wit- 
nesses were  all  there,  that  they  had  come  to  sign  the  will  as  wit- 
nesses for  Miss  Maxwell,  and  it  was  all  ready  ;  and  he  handed  it 
to  her  and  gave  her  the  pen  he  held  in  his  hand,  and,  he  believes, 
pointed  to  the  place  where  she  was  to  sign  her  name.  After  the 
will  was  executed  it  was  done  up  in*  an  envelope  and  the  testa- 
trix took  it.  There  was  something  said  about  leaving  the  will 
with  Esq.  Wade,  I  think  by  Elias  Crane,  and  she  said  she  could 
take  care  of  it  herself. 

David  Wade^  for  the  caveator.  Was  acquainted  with  testa- 
trix in  the  latter  part  of  her  life ;  lived  about  half  a  mile  from 
her.  She  died  at  the  place  on  which  she  had  always  lived.  Was 
acquainted  with  the  John  Maxwell  farm ;  should  think  it  was 
worth,  at  testatrix's*  death,  $4,000.  Was  acquainted  with  Ab- 
ner  Maxwell,  the  brother  of  testatrix.  He  left,  at  his  death, 
eight  children,  viz.,  John  A.,  Jane,  William,  David  W.,  feeorgCj 
Mary,  James  and  Hannah ;  of  whom  John  A.,  Jane  [and  Han- 
nah  died  after  their  father,  and  before  testatrix.  John  A.  lefl 
one  son,  who  is  still  living.  Jane  and  Hannah  died  without 
children.  The  son  of  John  A.  is  not  far  from  IG  years  old  1 
think  ;  his  name  is  John  A.,  and  he  lived  in  New  York  at  the 
time  of  the  death  of  testatrix,  and  lives  there  yet.  He  livec 
with  his  mother,  who  keeps  a  boarding  house  as  I  understand, 
He  was  in  the  habit  of  coming  out  to  Union  frequently  the  lasl 
five  or  six  years  in  the  summer  season.  He  has  some  little  ac- 
quaintance with  one  of  the  children  of  Susan  Foster,  sister  oi 
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testatrix,  and  knows  some  others  bj  sight,  bat  don't  know  how 
ma&y  there  are.  Susan  Foster  is  dead.  Was  not  acquainted 
with  Mary  Meeker,  another  sister  of  testatrix.  Has  understood 
she  is  dead,  but  don't  know  how  many  children  she  left.  Is  ac- 
quainted with  Phebe  Miller,  niece  of  testatrix ;  she  is  married, 
and  her  husband  is  living.  She  is  daughter  of  Elias  Crane,  the 
executor  named  in  the  will.  She  has  two  daughters.  Is  ac- 
quainted with  Esther,  wife  of  Elias  Crane ;  she  has  three  sons, 
John,  Elias  and  Amzi.  John  has  children,  but  can't  saj  how 
many ;  I  believe  six.  Ho  has  a  son  married,  John  M.  Crane. 
Elias  and  Amzi  are  single  men.  Mary  Ann  Winans,  Phebe 
Miller  and  Susan  F.  Williams  are  children  of  Elias  Crane. 
Elias  Crane  and  witness  had  some  little  conversation  about  the 
disposition  of  tho  property  of  testatrix,  at  the  time  said  Elias 
was  goiDg  to  sell  the  moveable  property.  Mr.  Crane  then  said 
he  thought  the  Maxwell  fami^  had  had  their  share  of  the  prop- 
erty. He  said  the  family  had  been  helped  a  good  deal  by  John 
Maxwell.  Ho  said  there  was  some  difficulty  about  the  will,  and 
that  he  didn't  know  but  it  would  be  better  to  break  it,  for  then 
he  would  get  a  share  of  the  property,  and  now  the  testatrix  had 
not  left  him  any  thing. 

Cross-examined.  In  the  conversation  Mr.  Crane  did  not  say 
that  Nancy  Maxwell  said  the  Maxwell  family  had  been  helped 
by  John  Maxwell ;  the  name  of  Nancy  Maxwell  was  not  men- 
tioned. Thinks  the  caveator,  George  Maxwell,  owns  about  forty 
acres  of  the  John  Maxwell  farm ;  I  have  heard  that  a  certain 
portion  of  said  farm  was  set  off  to  Elias^Crane ;  about  17  acres 
of  the  homestead  and  a  detached  piece  of  woodland.  In  my  val- 
uation above,  I  included  only  what  belonged  to  the  testatrix  at 
lier  death. 

Stephen  Fostery  for  the  caveator,  says :  Susan  Foster,  men- 
iaoned  in  tho  will,  was  the  wife  of  witness.  He  has  three  sons 
and  a  daughter  living;  another  daughter  died  in  May,  1815, 
being  then  nine  years  old.  Susan  Foster  was  sister  of  testatrix. 
Mary  Meeker,  another  sister  of  testatrix,  died  before  the  date  of 
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the  will.  Witness's  wife  died  in  July,  1846.  David,  Josiah, 
Marcus,  Edward  and  Lewis,  sons  of  Mary  Meeker,  are  living, 
and  Nancy  M.  De  Camp  and  Henrietta  Meeker,  daugbters  of 
Mary  Meeker,  wlio  are  dead,  left  no  children.  Phebe  Miller, 
ncice  of  testatrix,  is  a  daughter  of  Elias  Crane.  He  valued  the 
farm,  including  Elias  Crane's  fifth  in  it,  at  $4,500 ;  this  was  a 
low  valuation.  He  considered  it  worth  that  16  years  ago,  when 
it  was  settled. 

Cross-examined.  I  never  offered  Mr.  Elias  Crane  to  give  or 
take  1500  for  one- fifth  of  the  farm  ;  but  offered  to  give  him  $500 
for  one-fifth.  I  sold  to  testatrix  at  that  rate  I  believe  in  1880 
or  1831.  I  asked  Mr.  Crane  if  he  would  sell  me  the  fifth  at 
that  rate.  He  said  no.  He  said  if  I  would  give  at  the  rate  of 
$4,000  for  the  whole,  he  would  take  it.  I  think  my  own  chil- 
dren ought  to  have  more  than  they  got  by  the  will,  but  am  not 
very  anxious  that  they  should  get  more.  I  feci  anxious  that 
they  should  have  their  rights,  as  any  parent  would.  I  think  my 
children  ought  to  have  more,  because  they  need  it.  I  mean  they 
need  it  because  they  are  poor.  I  never  would  have  signed  off 
for  $500  if  I  had  thought  that  Elias  Crane  would  not  sign  off. 
Elias  Crane  did  not  always  say  he  wouldn't  sign  off,  but  he  said 
he  would  sign  off  to  the  testatrix,  for  $500,  if  the  rest  would.  I 
signed  off  because  I  thought  it  was  as  much  as  she  was  able  to 
pay,  and  that  when  she  died,  it  would  go  back  to  all  alike ;  and 
it  never  passed  in  my  mind  that  there  would  be  any  differenoe 
among  all. 

In  chief.  My  wife  inherited  her  one-fifth  of  the  property  from 
her  brother,  David  Maxwell.  The  testatrix  also  inherited  one- 
fifth  ;  the  children  of  Abner  Maxwell  one-fifth ;  the  children  of 
Mary  Meeker  one-fifth;  and  Esther  Crane,  wife  of  Elias  Crane, 
the  other  fifth.  My  wife  and  I  conveyed  our  fifth  to  testatrix  for 
$500.  The  children  of  Abner,  also,  through  my  influence,  con- 
veyed their  fifth;  and  Mary  Meeker  and  her  husband,  also, 
conveyed  to  the  testatrix  one  fifth,  for  $500,  through  my  influ- 
ence.   All  the  heirs  of  David  Maxwell,  Elias  Crane  and  all 
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agreed  to  couvey  their  shares  for  $500  a  share,  to  the  testatrix, 
before  any  one  signed  off.  It  ivas  understood  among  us  all,  that 
testatrix  was  to  remain  on  the  place,  as  she  had  always  lived 
there,  and  that  we  would  sign  off  to  her  for  $500  a  share ;  but 
to  nobody  else.  After  this  understanding,  and  the  others  had 
all  signed  off  in  pursuance  of  it,  Elias  Crane  and  his  wife  refused 
to  sign  off.  I  believe  John  Crane,  son  of  Elias,  went  to  live  with 
testatrix  before  he  was  married,  but  can't  say  how  long  after  we 
Signed  off.  John  lived  in  the  kitchen  built  by  the  said  Elias, 
adjoining  the  old  house,  before  the  share  of  Elias  was  set  off, 
and  occupied  that  and  two  rooms  of  the  old  house.  I  lived  four 
and  a  half  miles  from  the  testatrix.  The  said  kitchen  was  built 
by  Elias  Crane  on  the  David  Maxwell  property.  They  made  a 
door  of  a  window  in  the  old  house,  and  made  a  communication 
directly  with  the  old  Ic^e]  and  ocJ^ililied  two  rooms  of  the  old 
house. 

Cross-examined.  I  believe  the  testatrix  knei^^^^  ^  ^^^^ 
and  write.  I  can  tell  her  handwriting  from  any  otheY  P^^^^^  ^^ 
the  world.  I  have  done  a  great  deal  of  business  for  h^*  ^"® 
was  pretty  good  at  computing  interest.  I  have  collectedV  S^od 
deal  of  money  for  her,  and  she  would  always  look  to  see  if  itS^^® 
right.  When  I  paid  her  money  she  did  not  give  me  receijy.J^* 
She  put  confidence  in  me,  and  I  took  the  notes  and  drew  the  re^ 
ceipts  and  she  signed  them.  She  may  have  drawn  some  receipts,\ 
but  generally  I  did.  The  last  time  I  collected  money  for  her  \ 
was  last  summer,  and  paid  it  over  to  her,  and  she  signed  a  re-  \ 
ceipt  on  the  obligation.  He  has  heard  the  will  read,  and  is  ac- 
quainted with  the  lands  of  John  Maxwell  mentioned  in  the  will. 
I  understand  that  Abner's  son  George  has  bought  out  the  other 
heirs  of  Abncr.  He  lives  in  the  house,  and  I  was  always  im- 
pressed with  the  idea  he  had  bought  it.  As  I  understand  it, 
David  had  the  most  acres,  but  Abner  had  the  old  homestead  of 
the  father  of  John  Maxwell.  Abner  Maxwell  died  a  long  time 
before  his  father,  John  Maxwell.  David  died  after  John  Max- 
well. 
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In  chief.  After  the  death  of  David  Maxwell,  the  testatrix 
asked  me  and  my  wife  to  come  and  buy  half  of  the  property,  and 
come  and  live  there.  Elias  Crane  objected,  and  I  would  not 
consent,  as  I  wanted  to  live  in  peace  and  friendship  with  him. 

The  will  of  John  Maxwell,  deceased,  dated  March  1, 1822, 
and  proved  December  12, 1828,  was  put  in  evidence  in  support 
of  the  will. 

The  inventory  of  the  personal  estate  of  David  Maxwell, 
amounting  to  $6,592.64,  was  put  in  evidence  on  the  part  of  the 
caveator. 

Mraham  C.  Miller^  for  the  oaveator.  I  am  acquainted  with 
John  Crane,  son  of  Elias ;  I  lived  last  summer  within  three  hun- 
dred yards  of  him,  adjoining  his  farm.  I  lived  there  about  six 
months.  John  Crane  worked  the  farm  of  testatrix.  She 
had  no  oxen  or  horses  I  believe,  while  I  lived  there.  There 
were  oxen  and  horses  used  on  the  farm,  and  I  suppose  thev  be- 
longed to  John  Crane.     They  were  kept  on  the  farm. 

Cross-examined.  I  believe  John  Crane  had  but  one  horse 
there  last  summer.  He  had  a  pair  beforcj  but  one  last  summer. 
He  had  about  five  cows  there  last  summer,  and  one  pair  of  oxen. 
I  suppose  John  owned  five  of  the  cows ;  and  the  widow  had  one 
cow. 

Samuel  S.  Doty^  for  the  caveator.  I  heard  Esther  Crane, 
wife  of  Elias  Crane,  say,  in  the  presence  of  her  husband,  that 
the  Maxwell  family  had  been  helped  by  her  father  considerably 
when  the  children  were  young.  I  think  Elias  was  present  when 
his  wife  said  so,  but  will  not  be  certain.  I  have  been  in  Elias 
Crane's  house  almost  every  day.     I  am  his  nearest  neighbor. 

Cross-examined.  This  conversation  was  since  I  heard  there 
was  trouble  about  the  will.  Elias  Crane  regretted  very  much 
the  difficulty. 
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^nn  M.  Maxwelly  for  the  caveator.  I  am  the  widow  of  John 
A.  Maxwell,  deceased,  and  mother  of  John  A.  Maxwell  hia  son, 
who  was  fifteen  years  last  December.  John  A.  Maxwell,  my 
hasband,  has  been  dead  fifteen  years  last  month.  My  son  and 
I  were  in  the  habit  of  visiting  the  testatrix  frequently  ;  my  son 
oftener  than  myself.  We  were  both  on  good  terms  with  testa- 
trix, and  never  had  any  difficulty  with  her ;  and  she  rather  mado 
a  pet  of  my  son.  I  was  out  at  her  funeral,  with  my  son.  I  was 
present  when  the  will  was  produced  and  opened  at  her  house,  in 
her  room,  and  right  away  after  the  funeral.  Elias  Crane,  and 
I  ihink  all  his  sons  and  daughters,  his  wife,  Stephen  Foster,  his 
son  Job,  and  his  daughter  Mary,  George  Maxwell,  and  pretty 
much  all  the  family  that  were  interested  were  present*  Mrs. 
Elias  Crane  brought  the  will  from  the  adjoining  room,  which 
was  the  bedroom  of  testatrix.  I  did  not  see  the  place  in  the 
room  from  which  the  will  was  taken.  I  don't  know  of  any  one 
being  invited  to  go  and  search  for  a  will ;  I  think  Elias  Crane 
came  out  behind  his  wife  when  shd  brought  out  the  will.  She 
placed  the  will  in  the  hands  of  George  Maxwell.  The  will  was 
in  an  envelope,  sealed  with  three  seals,  one  of  which  was  broken. 
The  envelope,  with  the  will  produced  here,  appears  to  be  the 
same.  Mr.  Paige  opened  the  envelope  and  took  out  the  will.  I 
think  George  Maxwell  handed  it  to  him.  Mr.  Paige  read  the 
will.  George  Maxwell  did  not  read  it  because  it  was  said  it 
must  be  read  by  some  indifferent  person. 

Cross-examined.  I  recollect  that  Mrs.  Crane  came  in  and 
out  of  the  room  several  times ;  but  can't  say  whether  she  spoke 
to  her  husband  about  another  key,  or  that  she  spoke  to  him.  I 
was  not  in  the  bedroom  from  which  the  will  was  brought,  that 
day.  I  think  the  last  time  I  was  in  that  ^bedroom  of  the  testa- 
trix was  in  September  before  she  died.  She  had  a  cupboard  or 
chest  of  drawers  in  that  room  I  think  when  I  was  last  in  it.  I 
did  not  see  the  testatrix  use  a  key  to  open  a  drawer  tlierc.  I 
observed  it  for  three  years  that  the  testatrix  appeared  very  child- 
ish. She  was  very  eccentric.  When  I  heard  the  will  read,  and 
that  nothing  was  given  to  my  son^  I  didn't  feel  disappointed. 
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If  there  was  a  will  made  I  didn't  expect  my  son  to  get  any  thing 
from  the  circamstances,  I  expected  it  would  go  as  it  did«  ! 
knew  my  son  would  be  benefitted  by  law  if  she  died  without  j 
will,  but  not  if  she  left  a  will,  as  I  didn't  expect  she  would  mak< 
her  will  herself. 

In  chief.  The  reason  why  I  thought  my  son  would  not  ge 
any  thing  by  her  will,  I  knew  she  appeared  to  be  influenced  b] 
the  Cranes.  The  testatrix  never  gaye  anything  to  my  son,  o: 
made  any  presents,  but  once,  when  he  came  from  the  country  h 
said  she  had  given  him  two  shillings.  I  mean  by  her  petting  him 
that  she  called  him  in  and  gave  him  cakes. 

JB.  WUliamsan,  for  the  caveator. 

This  paper  disposes  of  $11,000,  real  and  personal  estate 
The  whole  of  this  property,  except  an  acre  of  turf  meadow  anc 
about  $1500,  goes  into  the  family  of  Elias  Crane. 

We  do  not  cavil  about  the  execution  of  the  will.  But  we  denj 
the  factum  of  the  will — that  is,  we  say  she  did  not  know  th< 
contents. 

When,  as  here,  a  paper  is  executed  with  the  proper  solemni- 
ties, the  presumption  is,  that  the  person  executing  it  knew  iii 
contents.  But  this  presumption  may  be  overcome.  We  submil 
that  the  circumstances  under  which  Nancy  Maxwell  signed  thifi 
paper  are  such  as  to  overcome  this  presumption.  She  was  fl 
maiden  lady,  upwards  of  70;  under  the  influence  of  Elias 
Crane's  family  ;  visiting  no  one  except  his  family.  The  papex 
was  prepared  through  an  agent.  It  will  hardly  be  pretended 
she  could  write  it ;  true,  she  might  dictate  it.  The  whole  bull 
of  the  estate  is  thrown  into  the  hands  of  the  children  of  this 
agent.  A  mere  pittance  is  given  to  others  equally  near.  This 
agent  was  one  in  whom  she  had  confidence.  She  lived  in  a  small 
apartment  put  up  by  him  close  to  his  house  ;  his  son  living  there 
on  the  farm  with  the  old  lady.  It  was  natural  that  Mr.  Crane 
should  have  acquired  her  confidence ;  and  the  law  says,  that 
such  an  one,  so  selected,  stands  in  a  different  situation  from  an 
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ordinary  agent.  Williams  an  Executors^  58.  Suspicion  is 
greatly  increased  if  the  will  is  in  favor  of  such  an  agent ;  and^ 
therefore,  if  in  favor  of  his  children.  Under  such  circumstances 
Courts  will  require  strong  proof  that  the  person  executing  the 
paper  knew  its  contents.  In  a  late  case  in  New  York,  Brady, 
an  attorney  at  law,  drew  a  will,  and  it  gave  all  the  property  to 
his  brothers  and  sisters ;  it  was  set  aside.  In  a  case  like  this, 
the  Court  will  require  strong  proof  that  it  was  her  will,  and  not 
«  writing  prepared  by  Crane  himself  for  his  own  purposes.  The 
testimony  shows,  he  submits,  that  she  never  had  the  opportunity 
of  knowing  the  contents.  Crane  went  to  Esquire  Wade,  and 
told  him  Miss  Crane  wanted  to  make  a  will ;  and  in  a  few  days 
a.fter  went  again  with  a  writing  in  the  form  of  a  will.  It  will 
not  be  pretended  that  Miss  Maxwell  wrote  that  writing.  Sub- 
mits, from  the  testimony,  that  she  was  wholly  incapable  of  draw- 
ing a  writing  like  that.  If  she  did  write  it  it  was  easy  to  prove 
the  fact.  He  submits  it  is  clear  that  Mr.  Crane  wrote  that  pa- 
per. Esquire  Wade  was  pressed  on  this  point ;  and  says  he  did 
not  take  sufficient  notice  of  that  writing ;  and  yet  he  drew  the 
will  from  it.  And  Wade  admits  he  had  said  he  thought  it  was 
Crane's  writing.  Again,  Wade  told  Crane  that  the  names  of 
the  nephews  and  nieces  should  be  mentioned.  Crane  told  him 
he  did  not  know  th:  names.  This  is  evidence  that  Crane  wrote 
that  paper.  Would  not  Miss  Maxwell,  if  she  had  dictated  that 
paper,  have  namod  the  nephews  and  nieces  1  And  where  is  that 
paper  ?  If  it  had  been  written  by  her,  giving  nearly  all  to  his 
family,  would  not  Crane  have  kept  it,  to  show  &c.  ?  Has  he 
lost  it ;  or  has  he  destroyed  it  ?  It  is  clear,  he  thinks,  that  that 
paper  was  in  Crane's  writing.  And  there  is  no  proof  that  Miss 
Marwell  ever  saw  it  or  knew  its  contents. 

Next,  Was  any  opportunity  ever  afforded  to  Miss  Maxwell  to 
read  the  paper  offered  for  probate  as  a  will  ?  It  is  proved  that 
this  paper,  after  being  drawn  by  Wade,  was  delivered  by  him  to 
Crane.  It  will  be  presumed  to  have  remained  in  his  possession 
unless  proved  otherwise  ;  and  it  is  not  shown  from  whom  Wade 
received  it  on  the  day  it  was  executed.  Crane  came  with  Miss 
Maxwell  and  said,  "  Aunt  Nancy  has  come  to  have  that  paper 
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executed."  It  was  executed  without  being  read  to  her.  She 
learnt  nothing  there  of  its  contents.  No  doubt  she  intended  to 
make  a  will ;  and  she  may  have  thought  it  was  no  matter  about 
her  knowing  the  contents  then,  for  that  she  would  have  it  in  her 
possession,  and  if  it  did  not  suit  her,  she  could  &c.  Crane's  inter- 
position by  saying  let  Mr.  Wade  keep  it  has  significance.  It  was 
sealed  up,  and  delivered  to  her ;  and  remained  so,  though  in  her 
possession ;  so  that  we  show  she  had  no  opportunity  of  reading  it. 
I  submit  that  we  overcome  the  presumption  arising  from  the 
bare  production  of  the  will  that  she  knew  its  contents.  If  it 
had  been  delivered  to  her  not  sealed,  I  admit  she  would  be  pre- 
sumed to  know  its  contents ;  or  if -it  had  been  proved  that  she 
had  declared  her  intention  to  make  just  such  a  will ;  and  such 
proof  was  easy  if  she  had  ever  intimated  such  intention.  But 
there  are  many  circumstances  going  to  show  she  never  intended 
to  make  such  a  disposition  of  her  property.  Wade  told  Crane 
he  wanted  the  names  of  nephews  and  nieces.  Crane  said  he  didn't 
know,  or  had  forgotten  the  names.  Could  Miss  Maxwell  have 
forgotten  the  young  man  John  A.  Maxwell,  a  son  of  a  nephew, 
and  who  often  visited  her,  and  whose  mother  was  a  widow.  His 
name  was  dear  to  Miss  Maxwell ;  and  yet  he  is  the  only  indi- 
vidual of  all  this  family  and  its  branches  that  is  entirely  cut  off. 
Again,  the  real  estate  came  from  her  brother,  David  Maxwell; 
a  fifth  to  her,  and  the  other  fifths  &c.,  (as  shown  by  the  testi- 
mony.) An  arrangement  was  made  by  the  owners  of  four  of  the 
fifth  parts  to  sell  out  cheap  to  Miss  Maxwell ;  and  it  was  done 
under  the  idea  that  it  would  all  come  back  to  all.  All  did  it 
except  Crane,  who,  after  agreeing,  refused.  Now,  would  Miss 
Maxwell  give  all  to  the  man  who  had  treated  her  thus,  or  to  his 
family ;  and  against  the  others,  who  had  complied  and  conveyed 
to  her  ] 

Miss  MaxAVcU  wanted  Mr.  Foster  to  come  and  live  with  her  ; 
and  Elias  Crane  interfered  and  prevented ;  and  on  a  certain  oc- 
casion Crane  remarked  that  the  Maxwells  had  had  enough,]8how- 
ing  that  this  was  his  view ;  his  wife,  on  another  occasion  made 
a  similar  remark.  These  are  all  circumstances  worthy  of  con- 
sideration. 

18 
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Susan  Foster,  a  sister  of  Miss  Maxwell,  died  leaving  four  chil 
dren,  and  but  $125  apiece  is  left  to  them ;  and  they  are  poor. 
Mrs.  Meeker,  another  sister,  died^  leaving  eight  children  ;  they 
get  but  ^62  a  piece.  And  the  niece  Phebe  Miller  gets  an 
acre  of  turf  meadow.  Wearing  apparel  is  given  to  seven  nieces ; 
and  all  the  rest  of  the  real  estate  to  Elias  Crane's  wife,  and 
after  her  death  to 

three  of  whom  are  the  children  of  Elias  Crane.  No  reason  ap- 
pears why  such  a  will  should  be  made.  This  has  weight  only 
as  it  shows  the  agency  and  influence  of  Elias  Crane.  And  one 
of  his  sons  lived  on  the  farm.'  2  Greenes  Ch.  560,  3,  5,  7. 

J.  CheUcood  and  JP.  jB.  Chetwood  for  the  will.  They  cited  1 
Greenes  Ch.  82  5  1  South.  Rep.  458;  2  lb.  670. 

J.  J.  Chetwood  in  reply. 

The  Chancellor.  The  will  was  signed  and  published  with 
the  proper  solemnities  and  in  the  usual  manner,  the  testatrix  dc- 
clariDg  that  she  published  the  same  as  her  last  will  and  testa- 
ment From  such  signing  and  publication  the  presumption 
arises  that  she  knew  the  contents  of  the  will.  The  circum- 
stances relied  upon  to  overcome  this  presumption,  and  to  throw 
upon  the  party  supporting  the  will,  the  burden  of  proving  that 
the  testatrix  knew  its  contents,  are  not  sufficient  for  that  purpose. 

The  decree  of  the  Orphans'  Court  will  be  affirmed. 

Order  accordingly. 


CASES  IN  CHANCERY. 

JUNE   TERM,  1850. 


Abijah  Titus,  The  Executors  of  Christiana  Vail,  Theodore 
S.  Vermule  and  Jeptha  Clawson,  CamplainaniSy  and  Hi- 
ram C.  Bennet,  Cornelius  Boice,  and  the  Sheriff  of  Som- 
ersetj  Defendants. 

A.y  by  deed  dated  October  15, 1880,  coDToyed  two  acres  of  land  to  C. ;  and  C.  entered 
into  and  remained  in  poeseision  thereofl  On  the  17th  of  January,  1885,  A.,  by  deed 
of  that  date,  conreyed  to  T.  a  tract  of  land  adjoining  the  two  acres  so  conr^ed  to 
C. ;  and  T.  entered  into  and  remained  in  possession.  The  deed  to  T.  was  prepared 
by  B.,  an  attorney  at  law,  and  was  acknowledged  before  him  as  a  Master  in  Chan- 
cery;  and  was  recorded  May  15, 1848.  On  the  12th  of  January,  1847,  T.,  nnder  the 
advice  of  B.,  mortgaged  the  tract  so  conveyed  to  him  to  V.,  since  deceased ;  the 
mortgage  being  prepared  by  B.  and  acknowledged  before  him ;  B.  acting  as  connsel 
for  V.  This  mortgage  was  recorded  February  23, 1841*.  T.,  by  deed  dated  Eebm- 
ary  10, 1^4S,  conveyed  to  W.,  subject  to  the  said  mortgage;  which  last  mentioned 
deed  was  also  prepared  by  B.,  and  acknowledged  before  him.  B.,  as  an  attorney  at 
law,  prosecuted  a  claim  which  D.  held  against  A.,  and,  on  the  25th  of  May,  1347, 
recovered  judgment  in  the  Circuit  Court  of  Essex  county,  which  was  docketed  in 
the  Supreme  Court  after  the  date  of  the  deed  to  W.,  and  caused  an  execution  to  be 
issued  thereen  out  of  the  Supreme  Court,  and  to  be  levied  on  all  the  said  lands; 
the  said  B.  and  D.  having  fiill  knowledge,  before  the  recovery  of  the  said  jodgmtBt^ 
that  A.  had  conveyed  the  said  lands  as  aforesaid.  T.,  and  the  executors  of  Y.,  and 
W.  and  C.  joined  in  a  bill  stating  the  above  fticts,  and  making  B.,  and  D.,  and  the 
sheriff  defendants,  praying  a  perpetual  injunction  against  the  sale  of  the  nld  lands 
by  virtue  of  the  said  execution. 
On  demurrer,  it  was  held  that  C.  was  improperly  joined  as  a  complainant;  but  that 
W.  and  the  executors  of  V .  were  proper  parties  complainants. 

The  bill  states  that  James  B.  Ayres,  of  Essex  connly,  for  the 
consideration  of  $1200,  sold  and  conveyed  to  the  complainant 
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Abijali  Titus,  in  fee,  by  deed  dated  January  17, 1835,  three 
tracts  of  land,  (describing  them,)  situated  in  Somerset  county. 
That  the  deed  for  said  lands  was  written  and  prepared  by  the 
defendant  Boice,  and  was,  on  said  17th  of  January,  1835,  ac- 
knowledged by  said  Ayres  before  said  Boice  as  a  Master  in 
Chancery.  That  said  deed  was,  on  the  same  day,  delivered  by 
the  said  Ayres  to  the  complainant  Titus ;  and  that  Titus  there- 
upon entered  into  possession  of  said  lands,  and  has  remained  in 
the  quiet  possession  thereof  to  this  time*  That  his  said  posses- 
non  has  been  open,  notorious  and  peaceable,  from  said  year 
1835  to  this  time,  without  dispute  or  question  by  any  one.  That 
said  deed  was  recorded  May  15,  1848. 

That  by  a  mortgage,  dated  January  12,  1847,  the  said  Titus 
•mortgaged,  under  the  advice  of  said  Boice,  to  Christiana  Vail, 
since  deceased,  said  Boice  being  the  counsel  and  attorney  of  said 
CSiristiana  Vail,  the  same  lands  so  conveyed  by  the  said  Ayres 
to  the  said  Titus,  to  secure  a  bond  for  $500,  given  on  same  day 
by  said  Titus  to  said  Christiana ;  which  bond  and  mortgage  were 
prepared  and  written  by  said  Boice,  and  the  mortgage  acknowl- 
edged before  him  as  a  Master  as  aforesaid ;  which  mortgage  was 
lecorded  in  the  Clerk's  office  of  Somerset,  on  the  23d  of  Febru- 
ary, 1847. 

That  said  Christiana  Vail  afterwards  died,  leaving  a  will,  of 
which  the  complainants  Nathan  Vail  and  Frazee  Coles  arc  the 
executors ;  and  the  executors  aver  that  the  said  $500,  secured 
by  said  mortgage,  is  due  and  payable  to  them  as  such  executors, 
and  that  they  have  no  security  for  the  payment  thereof  other 
than  the  said  mortgaged  premises. 

The  bill  states  that  Boice,  having  full  knowledge  that  said 
lands  belonged  to  said  Titus,  in  fee,  and  that  he  was  in  posscs- 
mon  thereof,  entered  into  a  negotiation  for  the  purchase  thereof, 
some  time  in  1843 ;  but,  owing  to  some  circumstances  other  than 
a  want  of  title  in  said  complainant  Titus,  did  not  purchase  the 
same. 

That  Titus  and  the  complainant  Vermule  entered  into  a 
eoQtract  for  the  sale  and  purchase  of  said  lands,  by  which  the 
eomplainant  Titus,  with  his  wife,  by  deed  dated  February  10, 
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1848,  for  the  consideration  of  $1625,  made  out  a  conveyance  to 
said  Vermnlc  for  the  said  lands,  reciting  that  it  was  the  same 
land  conveyed  to  Titus  in  three  lots  described  in  a  deed  from 
said  Ayres  and  wife  to  said  Titus,  dated  January  17, 1885,  ex- 
cept about  half  an  acre  sold  oflF  by  said  Titus  and  belonging  to 
said  Boice,  and  conveying  said  premises  to  said  Vermule,  sub- 
ject to  the  mortgage  so  given  by  Titus  to  Christiana  Vail.  That 
this  last  mentioned  deed  was  prepared  by  and  is  in  the  hand- 
writing of  said  Boice,  and  was  acknowledged  before  him  by  sail 
Titus  and  his  wife.  That  by  reason  of  the  judgment  and  execu- 
tion hereinafter  mentioned  the  said  deed  from  Titus  to  Vermule 
remains  an  escrow. 

The  bill  then  states  that  said  Ayres,  by  deed  dated  October 
15, 1830,  for  the  consideration  of  §30,  sold  and  conveyed  to 
the  complainant  Jeptha  Clawson  2  acres  7-100  adjoining  the 
premises  above  described,  of  which  said  Clawson  immediately 
took  possession,  and  of  which  he  has  held  the  peacable  and  un- 
disputed possession  ever  since. 

That  Boice,  being  in  full  possession  of  all  the  facts  before 
stated,  was  employed  as  the  attorney  of  one  Hiram  C.  Bennet, 
of  New  York,  (said  Boice  being  an  attorney  and  counsellor  at 
law  of  this  State,)  to  prosecute  a  claim  which  said  Bennet  held 
against  said  Ayres ;  and  that  said  Boice,  as  the  attorney  and 
agent  of  said  Bennet,  presented  said  claim  in  favor  of  said 
Bennet,  against  said  Ayres,  in  the  Circuit  Court  of  Essex 
county,  and  that,  on  the  25th  of  May,  1847,  judgment  wag 
rendered  on  the  said  claim,  in  the  said  Court,  for  $2,238.90, 
with  costs.  That  execution  was  thereupon  issued,  returnable 
to  August  term,  1847,  of  said  Court.  That,  the  money  not 
being  made  on  said  execution,  the  said  Boice,  attorney  ag 
aforesaid,  caused  the  said  judgment  to  be  certified  &c.,  and 
docketed  in  the  Supreme  Court,  and  that  an  execution  was  is- 
sued on  said  judgment  out  of  the  Supreme  Court  to  the  sheriff 
of  Somerset,  returnable  to  July  term,  1848,  of  that  Court.  That 
said  sheriff  was  directed  by  said  Boice,  attorney  as  aforesaid, 
and  by  said  Bennet,  or  one  of  them,  (with  a  full  knowledge  that 
said  Ayres  had,  long  before  the  entry  of  said  judgment,  sold  and 
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conveyed  the  said  land  above  described,  and  that  said  Ayres, 
from  that  time,  never  pretended  to  claim  the  same,)  to  levy  upon 
the  said  land  and  premises,  and  advertise  and  sell  the  same ; 
and  said  sheriff,  in  obedience  to  said  orders,  did  levy  upon  and 
advertise  said  land  and  premises,  and  has  adjourned  the  sale 
thereof  until  August  21st  next  (1848). 

The  complainants  the  executors  of  Vail  say.  That,  if  the 
above  described  land  and  premises  should  be  sold  under  said  ex- 
ecution, the  money  so  due  to  them  will  be  wholly  lost,  as  said 
Titus  is  wholly  unable  to  pay  the  same  or  any  part  thereof. 

The  bill  prays  a  perpetual  injunction,  and  an  injunction  in 
the  mean  time  restraining  the  sale ;  and  subpena  against  Boice, 
Bennet  and  the  sheriff. 

Bennet  and  Boice  put  in  a  special  demurrer  to  the  bill ;  and 
,  for  cause  of  demurrer  say,  that  said  bill  is  exhibited  by  the  com- 
plainants for  several  and  distinct  matters  and  causes,  depending 
upon  different  and  distinct  principles  and  facts,  and  not  necessa- 
rily or  properly  connected  with  each  other ;  and  that  the  said 
complainants  have  separate  and  distinct  interests ;  and  that  said 
bill  is  multifarious,  and  joins  distinct  and  separate  matters  to- 
gether. 

P.  D.  Vroom  in  support  of  the  demurrer. 

W.  Hoisted  contra.  He  cited  Halst.  Dig.  223 ;  1  Bro.  Ch. 
200 ;  2  Mk.  282 ;  1  lb.  13 ;  MUf.  PI.  147 ;  4  John.  Ch.  199 ; 
2  lb.  284;  4  Mad.  Ch.  Rep.  138, 146, 144,  note. 

The  Chancellor.  I  see  no  ground  stated  in  the  bill  on 
which  Clawson  can  be  joined  as  a  complainant  with  the  other 
complainants.  He  received  from  Ayres,  in  1830,  a  deed  for  cer- 
tain lands.  Titus  received  from  Ayres,  in  1835,  a  deed  for  cer- 
tain other  lands.  The  two  transactions  are  entirely  distinct, 
and  have  no  connection  with  each  other.  The  fact  that  the  de- 
fendant Bennet,  or  his  attorney  or  agent,  has  caused  both  those 
tracts  of  land  so  conveyed,  separately,  by  Ayres,  to  be  levied 
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upon  under  a  judgment  obtained  against  Ayres,  does  not,  that 
I  can  perceive,  raise  any  such  common  question  or  common 
interest  in  Titus  and  Clawson  as  that  thej  can  join  in  a  bill 
to  prevent  the  sale  of  their  respective  lands  under  such  judg- 
ment. 

It  may  also  be  said,  that  the  facts  stated  in  the  bill  in  behalf 
of  Clawson  show  no  reason  whatever  for  the  interposition  of  this 
Court  in  his  behalf. 

His  course  will  be  to  file  a  bill  himself,  if  he  can  state  other 
facts  sufficient  to  make  a  case  for  the  interposition  of  this  Court 
in  his  behalf. 

As  to  the  other  complainants,  I  see  no  reason  why  they  should 
not  be  permitted  to  join  as  complainants.  Their  rights  all  de- 
pend on  the  one  conveyance  from  Ayres  to  Titus,  or  upon  Titus's 
title  or  right  to  hold  or  convey  the  lands  unaffected  by  the  judg- 
ment on  which  the  sale  is  threatened. 

The  demurrer  must  be  sustained.  Leave  will  be  given  to 
amend  the  bill  by  striking  out  the  name  of  Clawson  as  a  com- 
plainant, and  all  tiie  allegations  made  therein  in  his  behalf. 

Order  accordingly. 
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A.  S,  Pennington,  Executor  of  Abm.  Van  Houten,  Jr.,  de- 
ceased, and  Rachel  Van  Houten  v.  The  Executors  of 
Abm.  Van  Houten,  Sen.,  deceased,  and  trustees  of  Abm. 
Van  Houten,  Jr.,  deceased. 

A.,  by  will,  gave  to  his  widow  the  use  of  his  faim  and  dwelling  house,  and  farming 
utensils  and  stock  on  the  farm,  and  his  family  of  colored  people,  and  his  household 
tnd  kitchen  furniture,  until  his  son,  A.,  (an  only  child  of  three  years  old),  should 
arrive  at  the  oge  of  twenty-one  years;  and  gave  his  widow  $300  a  year,  out  of  his 
estate,  during  her  natural  life ;  all  which  was  in  lieu  of  her  dower.  lie  next  gave  cer- 
tain pecuniary  legacies.  And  then  gave  all  the  rest  and  residue  of  his  estate,  real 
and  personal,  to  his  son  A.,  to  him,  his  heirs  and  assigns  forever;  and  directed  his 
executors  to  rent  out  his  houses  and  lots  in  Paterson,  and  to  put  out  the  proceeds 
thereof,  together  with  his:^money8  and  securities  for  money,  to  interest,  for  the  ben- 
efit of  his  son,  until  he  should  arrive  at  the  age  of  twenty-one  years ;  and  to  give  his 
said  son,  out  of  his  estate,  a  college  education,  and  a  decent  support  until  he  should 
arrive  at  the  age  of  twenty-one  years.  And  then  provided  as  follows:  "  But  if  my 
said  son.  A.,  should  die  having  no  children,  then  my  will  is,  and  I  do  dispose  of  my 
property  in  the  following  manner:"  (giving  the  said  residue  of  his  real  and  personal 
estate,  so  devised  and  bequeathed  to  his  said  son,  to  other  persons).  The  ion.  A., 
attained  twenty-one,  and  afterwards  died  without  having  had  a  child. 

JItldf  That  on  A.'s  attaining  twenty-one,  his  estate  was  absolute  and  unqualified ;  the 
clause  giving  the  property  over  being  held  to  mean  the  death  of  A.  under  twenty- 
one  having  no  children. 

If  the  intention  of  the  testator  can  be  satisfactorily  gathered  from  the  frame  and  pro- 
visions of  the  will  and  the  language  and  connection  of  the  particular  clause,  it  is  the 
duty  of  the  Court  to  deckre  that  intention. 

Cross  bill  filed  September  25th,  1849. 

Abraham  Van  Houten,  the  elder,  by  his  will,  first  gives  to 
his  wife,  Rachel,  if  she  survive  him,  the  use  of  his  farm  and 
dwelling  house  where  he  then  lived;  all  his  farming  utensils 
and  all  his  stock  of  said  farm  ;  also  his  family  of  colored  people, 
together  with  his  household  and  kitchen  furniture  which  is  not 
thereinafter  disposed  of  otherwise,  together  with  every  article 
belonging  to  the  same,  as  he  the  testator  then  occupied  and  en- 
joyed the  same,  until  his  son,  Abraham  Van  Houten  (his  only 
child)  should  arrive  at  the  age  of  twenty-one  years ;  and  gives 
to  hi9  wife,  Rachel,  $300  a  year  out  of  his  estate,  during  her 
natural  life ;  all  which  he  gives  in  lieu  of  dower.    He  then  gives 
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certain  pecnniary  legacies.  He  then  gives,  devises  and  be- 
queaths to  his  son,  Abraham  Van  Hoaten,  all  the  rest  and  resi- 
due of  his  estate,  both  real  and  personal,  Tvhatsoever,  and  where- 
soever lying  and  being,  of  -wrhatsoever  description  the  same  may 
be,  excepting  what  is  therein  otherwise  disposed  of,  to  him  and 
his  heirs  and  assigns  forever ;  and  directs  that  his  executors  shall 
rent  out  all  his  property  lying  in  Paterson  and  Hackcnsack,  and 
all  his  houses  and  lots,  at  their  discretion,  for  the  benefit  of  his 
son  Abraham ;  and  the  proceeds  arising  therefrom,  after  deduct- 
ing all  necessary  expenses  and  charges,  together  with  his  per- 
sonal estate,  consisting  of  money,  bonds,  notes,  and  mortgages 
bequeathed  to  his  said  son  Abraham,  to  bo  put  out  to  in- 
terest for  the  benefit  of  his  son,  by  his  executors,  until  he  shall 
arrive  at  the  age  of  twenty-one  years ;  and  that  his  executors 
give  unto  his  said  son,  Abraham  Van  Houten,  out  of  his  estate, 
a  good  college  education,  and  a  decent  support  until  he  shall  ar- 
rive at  the  age  of  twenty-one  years.  Then  follows  this  clause : 
^'  but  if  my  said  son,  Abraham  Van  Houten,  should  die,  having 
no  children,  then  my  will  is,  and  I  do  dispose  of  my  property  in 
the  following  manner,  viz :  I  give  unto  the  grand  children  of  my 
sister  Elizabeth  Van  Riper,  wife  of  Richard  Van  Riper,  de- 
ceased, $1000,  to  be  divided  equally  among  them,  share  and 
share  alike,  to  them  and  their  heirs  and  assigns  forever,  i^em, 
I  give  unto  the  children  of  my  sister  Caty  Post,  wife  of  Adrian 
Post,  $1000,  to  be  equally  divided  among  them,  share  and  share 
alike,  to  them  their  heirs  and  assigns  forever.  Then  I  give  unto 
the  children  of  my  sister  Jane,  wife  of  Henry  Post,  $1000,  to 
be  equally  divided  among  them,  share  and  share  alike,  to  them 
their  heirs  and  assigns  forever.  All  the  rest  and  residue  of  my 
estate,  both  real  and  personal,  wheresoever  and  whatsoever  de- 
scription the  same  may  be,  I  do  give,  devise  and  bequeath,  one 
equal  third  part  thereof  unto  my  beloved  wife  Rachel,  to  her  and 
to  her  heirs  and  assigns  forever.  Then  I  give,  devise  and  be- 
queath one  other  equal  third  part  thereof  unto  Leah,  wife  of 
Jacob  Grarretson,  to  her  and  her  heirs  and  assigns  forever, 
//em,  I  give,  devise,  and  bequeath  one  other  equal  third  part 
thereof  unto  the  children  of  Caspar  Wessels,  deceased,  to  be 
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equally  divided  among  them,  share  and  share  alike,  to  them, 
their  heirs  and  assigns  forever. 

The  son  attained  twenty-one,  and  afterwards  died  without 
having  had  a  child. 

The  question  was,  whether  the  bequest  and  devise  to  the  son 
did  not  become  absolute  and  unqualified  on  his  attaining  twenty- 
one. 

A*  S.  Pennington  and  P.  D.  Vroom  for  the  representative  of 
the  son.  They  cited  2  Bl.  Com.  398 ;  2  Rentes  Com.  285, 852 ; 
2  Russ.  Sf  Myln.  890 ;  5  Bevan^s  Rep.  658 ;  Sugden  on  Prop. 
356 ;  10  John.  Rep.  12 ;  8  Meriv.  176 ;  19  Ves.  679 ;  2  Pow. 
on  Dev.  631 ;  2  Vern.  824 ;  17  Ves.  478 ;  8  Merv.  88 ;  Lew- 
is on  Perpetuities,  177,  in  42  Law  Lib.  146,  157;  1  Ves. 
Sen.  196;  1  Harr.  Rep.  185;  1  Pow.  on  Dev.  871,  4,  in 
11  Law  Lib.  218;  13  Ves.  476;  1  P.  W.  234,  5;  2  Burr, 
767;  5  J6.  2707;  2  P.  TT.  194;  6  East.  486;  Farman  or? 
WilUj  427,  437 ;  3  Halst.  Rep.  45 ;  3  Harr.  Rep.  27  ;  1  Spen- 
cer^s  Rep.  151 ;  16  John.  Rep.  418 ;  2  Jlfos*.  -Rep.  68 ;  Cot/yer, 
284 ;  2  Penn.  Rep.  882  ;  Zeun^  on  Perpetuities^  3^6,  tn  42  X^u; 
Lib.  282 ;  1  P.  TT.  663 ;  2  Pw.  on  Dw.  584,  tn  12  Law  Lib. 
«08,  811;  9  Kw.  198. 

••"  W.  Pennington  and  Zabriskie  contra.     They  cited  11  Law 
Lib.  211 ;  1  Pow.  on  Dev.  359. 

The  Chancellob.  Cases  and  artificial  rules  will  be  of  very 
little  aid  in  the  reading  of  this  will ;  and  will  embarrass  rather 
than  enlighten  us  as  to  the  intention  of  the  testator. 

If  the  intention  can  be  satisfactorily  gathered  from  the  frame 
and  provisions  of  the  will  and  the  language  and  connection  of 
the  particular  clause,  it  is  the  duty  of  the  Court  to  declare  that 
intention. 

I  think  the  intention  of  the  testator  in  this  will  can  be  so  gath> 
ered. 

The  particular  clnase  on  which  the  question  argued  has  been 
raised  is,  '^  but  if  my  said  son  should  die,  having  no  children, 
then  &c." 
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The  general  frame  and  proyisions  of  the  will  are  these':  He 
gives  his  wife,  Rachel,  the  farm  and  dwelling  house  where  he 
lived,  the  farming  utensils,  and  all  the  stock  of  said  farm,  and 
his  family  of  colored  people,  with  the  household  and  kitchen  fur- 
niture, together  with  every  article  belonging  to  the  same  as  be 
then  occupied  and  enjoyed  the  same,  until  his  son,  Abraham 
Van  Houten,  should  arrive  at  the  age  of  twenty-one  years,  and 
gives  his  said  wife  $300  a  year  out  of  his  estate  during  her  nat- 
ural life ;  all  which  he  gives  her  in  lieu  of  dower.  He  then  gives 
certain  pecuniary  legacies.  He  then  gives,  devises  and  bequeaths 
to  his  son  Abraham  all  the  rest  and  residue  of  his  estate,  both 
real  and  personal,  whatsoever  and  wheresoever  lying  and  being, 
of  whatsoever  description  the  same  may  be,  to  him,  his  heirs  and 
assigns  forever.  His  son  was  but  about  three  years  old.  The 
testator  then,  (and  therefore),  proceeds  to  provide,  that  his  ex- 
ecutors shall  rent  out  the  lands  and  houses  for  the  benefit  of  his 
son*;  the  proceeds  arising  therefrom,  together  with  his  personal 
estate,  consisting  of  money,  bonds  and  mortgages  bequeathed  to 
his  son,  to  be  put  out  to  interest,  by  his  executors,  for  the  bene- 
fit of  his  son,  until  he  shall  arrive  at  the  age  of  twenty-one  years ; 
and  orders  his  executors  to  give  his  son  a  good  college  education, 
and  a  decent  support  until  he  shall  arrive  at  the  age  of  twenty- 
one  years  ;  ^^  but  if  my  said  son  should  die  having  no  children, 
then  my  will  is,  and  I  dispose  of  my  property  in  the  follovfing 
manner,  viz. :"  giving  three  legacies  of  $1000  each,  and  ^ving, 
devising  and  bequeathing  the  rest  and  residue  of  his  estate,  real 
and  personal,  one-third  to  his  said  wife,  Rachel,  in  fee ;  one- 
third  to  Leah  Oarretson,  in  fee ;  and  the  remaining  third  to  the 
children  of  Caspar  Wessels,  deceased,  in  fee. 

In  view  of  the  frame  and  general  provisions  of  the  will,  and 
the  connection  of  the  particular  clause,  if  the  particular  clause 
had  been,  "  but  if  my  son  should  die,'^  then  &c.,  could  there  be 
a  doubt  that  the  meaning  would  be,  die  under  twenty-one  ?  I 
think  not.  At  this  point  of  the  will  the  thought  occurred  to  the 
testator,  that  the  son  might  have  children  though  he  should  die 
under  twenty-one,  and  therefore  the  words  "  having  no  children" 
were  added.     The  adding  of  these  words,  it  seems  to  me,  makes 
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no  difference  in  the  reading  of  the  Trill.  The  main  idea  of  the 
clause  is,  ^4f  he  should  die,"  \rhich  means,  as  before  said,  under 
age.  The  idea  expressed  by  the  words  ^^  having  no  children" 
was  a  secondary  idea,  guarding  against  a  remote  contingency  of 
his  having  children  before  he  was  twenty-one  and  dying  before 
twenty-one. 

There  is  nothing  in  the  frame  and  provisions  of  the  will,  or  in 
the  particular  clause  in^  its  connection,  to  show  that  the  testator 
contemplated  or  intended  to  put  any  limitation  or  qualification 
on  the  estate  which  should  continue  after  the  son  attained  full 
age. 

It  would  hardly  be  contended  that  the  testator  intended  'that 
the  son  should  not  have  a  full  and  absolute  property  in  the  per- 
sonal estate  when  he  came  of  age.  Can  it  bo  believed  that  he 
intended  to  subject  the  stock  on  the  farm  to  any  limitation  or 
qualification  to  continue  after  the  son  should  come  of  age,  and 
for  his  whole  life.  If  such  was  not  his  intention  in  reference 
to  the  personal  estate,  it  follows  necessarily,  that  it  was  not  his 
intention  in  reference  to  the  real  estate.  He  could  not,  in  this 
one  and  the  same  clause,  intend  one  thing  in  reference  to  the 
personal  estate  and  another  in  reference  to  the  real  estate. 

Again,  the  fact  that,  in  the  event  contemplated,  ho  gives  a 
third  of  the  property,  real  and  personal,  to  his  widow,  the  moth- 
er of  this  infant  son,  shows  that  the  death  of  the  son  contem- 
plated was  his  death  under  twenty- one,  and  not  the  remote  con- 
tingency which  is  contended  for  on  the  part  of  the  defendants. 

Being  clearly  satisfied  what  was  the  intention  of  the  testator, 
I  see  nothing  in  any  rule  of  law  to  prevent  its  being  carried  out 
in  this  case. 

Decree  for  complainants. 
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Benjamin  Fish,  Charles  G.  Green  and  George  S.  Green 
V.  William  Potts,  trustee,  and  others. 

The  Trenton  Del.  FalU  Co.,  by  lease  dated  December  IG,  13S5,  demised  to  Fish  and 
others,  their  heirs  and  assiffns  forcrer,  the  right  of  drawing  a  certain  quantit j  of 
water  from  the  raceway  of  the  said  Company,  for  the  annual  rent  of  $500,  in  qaar- 
terly  paymeBts.  The  said  lessors,  by  writing  under  seal,  endorsed  on  the  said  lease, 
and  dated  December  19,  1 885,  granted  and  assigned  the  said  lease,  and  all  the  rent 
due  and  to  grow  due  thereon,  to  W.  P.,  in  trust,  first,  for  the  payment  of  the  inter- 
est due  and  to  become  due  to  certain  creditors  of  the  said  lessors  upon  the  several  pric- 
cipal  sums  due  to  the  said  creditors ;  next  to  pay  to  the  said  lessors,  from  time  to 
time,  as  the  rent  should  be  received,  the  balance  which  should  remain  in  his  hands 
after  paying  the  interest  aforesaid ;  and,  thirdly,  upon  the  payment  of  the  said  debts 
by  the  said  lessors,  to  re-assign  the  said  lease  to  them.  On  the  0th  of  Jane,  1848, 
the  said  Company,  the  lessors,  became  inaolvent,  and  rcceirers  were  appointed,  with 
authority  to  sell  the  estate,  franchises  and  works  of  the  said  Company.  On  the  15th 
of  February  1844,  an  act  of  the  Legislature  was  passed,  by  which  the  receivers  were 
authorized  to  sell  the  estate  &c,  of  the  said  Company,  at  public  3ale,/rf«  rf  all  in- 
cumhrances ;  the  purchasers  at  the  said  sole  to  hold  as  a  joint  stock  company,  in 
the  same  manner  as  the  original  stockholders  held ;  that,  after  such  purchase,  the 
said  company  should  be  known  as  "  The  Trenton  Water  Power  Comi)aar,"  and  by 
that  name  exercise  all  its  corporate  powers ;  but  that  nothing  in  the  said  act  should 
be  construed  to  affect  the  rights  of  the  creditors  of  said  Trenton  Del.  Falls  Company 
to  receive  their  distributive  share  of  the  proceeds  of  the  said  sale  according  to  law, 
vr  to  invalUatc  any  ixlstin^  Uasfs  viadti  hy  Vu  said  Cvmp'iny  or  assUjnment  tkertof. 
On  the  20th  of  February,  1844,  the  receivers  sold,  free  from  all  incumbrances;  and 
the  sale  was  confirmed  by  the  Court,  and  a  deed  ordered;  which  was  a^ord- 
ingly  made  to  the  purchaser ;  who,  with  his  associates,  organized  as  a  corx>oration 
under  the  name  of  "The  Trenton  Water  Power  Company." 

Uddf  That  **  The  Water  Power  Company"  were  entitled  to  the  rents  accruing  on  the 
said  lease  after  the  said  purchase  at  the  reciever's  sale ;  that  the  words  "  assign- 
ment thereof,"  in  the  clause,  in  the  act  of  February  15th,  1844,  providing  that  noth- 
ing therein  contained  should  be  construed  to  invalidate  any  existing  leases  or  as- 

^  iignmeut  thertof,  mean,  assignmentby  the  lessee  or  lessees,  and  not  assignment  by 
the  lessor. 

On  the  24tli  of  August,  1846,  Benjamin  Fish,  Charles  G. 
Green  and  George  S.  Green  exhibited  their  bill,,  stating  that 
"  The  Trenton  Delaware  Falls  Company"  was,  by  act  of  the 
Legislature,  passed  February  16, 1831,  incorporated,  with  power 
to  cut  a  raceway  and  create  a  water  power^  in  the  manner  specified 
in  the  said  act,  to  be  used  for  mills  and  manufactaring  purposes. ' 
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That,  by  a  certain  indenture  of  lease,  dated  December  16, 
1835,  made  by  and  between  the  said  Company,  of  the  one  part, 
and  Benj.  Fish  and  Chas.  G.  Green,  two  of  the  complainants, 
and  Wm.  Grant  and  Wm.  G.  Cook,  of  the  other  part,  the 
said  Company  demised  andleascd  to  the  said  Benj.  Fish,  Chas. 
6.  Green,  Wm.  Grant  and  Wm.  G.  Cook,  and  their  heirs  and 
assigns,  the  right  and  privilege  of  cutting  a  sufficient  opening  or 
passage  through  the  bank  of  the  Company's  main  raceway, 
whereby  water  might  be  drawn  therefrom,  together  with  the 
right  and  privilege  of  drawing  therefrom  a  certain  quantity  of 
water,  in  the  manner  and  for  the  purposes  in  the  said  lease  spe- 
cified ;  To  have  and  to  hold  to  the  said  lessees,  their  heirs  and 
assigns  forever ;  yielding  and  paying  therefor  to  the  said  Com- 
pany the  yearly  rent  of  $500,  in  equal  quarterly  payments,  on 
the  first  days  of  January,  April,  July  and  October ;  the  first  of 
which  payments  was  to  be  made  on  the  1st  of  January  then 
next. 

That  the  said  Company,  by  an  assignment  under  seal,  en- 
dorsed on  the  said  lease,  dated  December  19, 1835,  after  recit- 
ing that  the  said  Company  were  indebted  to  S.  R.  Hamilton, 
Thomas  J.  Stryker  and  William  Potts,  in  the  sum  of  $500  each ; 
to  J.  S.  Hill  in  §500  ;  to  John  Whitaker  in  g500 ;  to  John  Mc- 
Kelway  in  $2,000 ;  to  Timothy  Abbott  in  $500 ;  to  Nathaniel 
Potts  in  §1,000 ;  and  to  Joseph  Trotter  in  $300  ;  amounting  in 
all  to  $6,300,  borrowed  of  them  by  the  said  Company,  to  aid 
in  completing  their  said  water  power  ;  and  were  desirous  to  secure 
to  the  said  several  persons  the  interest  due  and  to  grow  due  to 
them,  respectively,  upon  the  said  several  sums  of  money,  until 
the  principal  sums  should  be  paid ;  did,  in  consideration  of  the 
matters  above  set  forth,  and  of  $1  to  them  paid  by  William  Potts, 
grant,  assign  and  set  over  unto  the  said  William  Potts,  the  said 
indenture  of  lease  and  all  the  rent  due  and  to  grow  due  thereon, 
as  it  should  become  due  and  payable ;  To  Have  and  to  Hold  the 
same,  and  to  collect  and  receive  the  said  rents  then  due  and  ow- 
ing, or  which  might  thereafter  become  due  and  payable,  in  trust, 
in  the  first  place,  for  the  payment  of  the  interest  due  and  to  be- 
come due  to  the  said  Hamilton  and  others  above  named,  upon 
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the  several  sums  of  money  so  due  to  them ;  in  the  second  place, 
to  pay  over  to  the  said  Company  and  to  the  Treasurer  thereof 
the  balance  of  moneys  which  should  remain  in  his  hands,  from 
time  to  time,  as  the  same  should  be  received  from  the  lessees 
named  in  the  said  lease,  their  heirs,  executors,  administrators  or 
assigns,  after  satisfying  the  interest  as  aforesaid;  and  in  the 
third  place,  upon  full  payment  and  satisfaction  of  the  said  sev- 
eral debts  by  the  said  company  or  their  successors,  then  to  exe- 
cute a  re-assignment  of  the  said  lease,  and  all  the  rights,  powers 
and  interests  granted  by  the  said  assignment,  to  the  said  Company 
and  their  successors. 

That  the  said  lessees  paid,  from  time  to  time,  to  the  said 
Potts,  the  trustee  named  in  the  said  deed  of  assignment,  the 
said  rent,  as  it  became  due,  up  to  April  1st,  1838 ;  at  or  about 
which  time  all  the  right,  title  and  interest  of  the  said  William 
Grant  and  William  G.  Cook  in  the  said  lease  were  purchased  by 
and  transferred  to  the  complainants  Benjamin  Fish  and 
Charles  G.  Green,  who  afterwards  sold  and  transferred  an  in- 
terest therein  to  the  complainants  George  S.  Green. 

That  the  complainants  ever  since  have  been  and  now  are  in 
the  quiet  possession  and  enjoyment  of  the  rights  and  privileges 
demised  by  the  said  lease ;  and  have,  from  time  to  time,  since  the 
said  April  1,  1838,  paid  to  the  said  Potts,  trustee  as  aforesaid, 
the  said  rents,  up  to  January  1, 1845. 

That  John  McKehvay,  one  of  the  persons  named  in  the  said 
assignment,  has  received  full  payment  of  his  said  debt  therein 
mentioned. 

That  the  said  debt  from  the  said  Company  to  the  said  Na- 
thaniel Potts  has  been  assigned  to  the  said  William  Potts. 

That  the  said  debt  from  the  said  Company  to  the  said  Joseph 
Trotter  was  assigned  to  the  said  Timothy  Abbott. 

That  afterwards,  on  or  about  the  day  of  1845, 

the  said  Timothy  Abbott  died,  leaving  a  will,  of  which  he  ap- 
pointed Charles  H.  Abbott  and  George  Abbott,  executors. 

That,  the  said  Company  having  become  indebted  unto  one 
Isaac  Ivins,  for  money  borrowed  of  him  upon  the  condition  that 
a  further  interest  in  the  said  lease  should  be  assigned  to  the  S^d 
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William  Potts,  to  secure  the  payment  of  the  interest  upon  said 
debt  to  Isaac  Ivins,  the  said  Company  was^  on  or  about  Septem- 
ber 14, 1838,  at  a  meeting  of  the  Board  of  Managers  of  said 
Company,  authorized  to  assign  to  the  said  William  Potts  a  fur- 
ther interest  in  the  said  lease  for  the  benefit  of  the  said  Isaac 
Ivins,  to  secure  to  him  the  interest  on  $600,  he  havmg  advanced 
that  sum  for  the  use  of  the  said  Company. 

That  the  said  Ivins  has,  as  these  complainants  arc  informed 
and  believe,  received  from  the  said  trustee,  from  time  to  time, 
out  of  the  rents,  the  interest  on  the  said  $600. 

That,  on  or  about  June  9, 1843,  the  said  Company  became 
insolvent ;  and  James  Ewing,  Philemon  Dickinson  and  Samuel 
J.  Stryker  were  appointed  by  this  Court  receivers  of  &c.,  of  the 
said  Company,  with  full  power  and  authority  to  sell  and  convey 
all  the  real  and  personal  estate,  franchises  and  works  of  the  said 
Company. 

That,  on  or  about  February  20,  ISi-l,  the  real  estate,  works 
and  franchises  of  the  said  Company  were  sold  by  the  receivers, 
at  public  sale ;  and  that  afterwards,  on  or  about  March  8, 1844, 
the  said  receivers  delivered  to  the  purchaser  or  pui'chasers  there- 
of a  deed  for  the  said  real  estate,  works  and  franchises. 

That  by  virtue  cf  an  act  of  the  Legislature,  entitled  "  An  act 
to  relieve  the  creditors  of  the  Trenton  Delaware  Falls  Company,'' 
passed  February  15, 1844,  the  purchasers  of  the  real  estate,  fran- 
chises and  works  of  the  said  Company  were  authorized  to  hold 
the  said  real  estate,  works  and  franchises  in  the  same  manner 
that  the  original  stockholders  held  the  same.  And  that  by  the 
said  act  it  was  also,  among  other  things,  enacted  and  provided, 
that  after  said  purchase  the  Company  should  be  known  as 
"  The  Trenton  Water  Power  Company,"  and  by  that  name 
should  sue  and  be  sued,  and  exercise  all  its  corpcratc  powers. 

That,  under  the  authority  of  the  said  act,  "  The  Trenton  Wa- 
ter Power  Company"  was  organized  and  went  into  operation ; 
and  that  "  The  Trenton  Water  Power  Company"  now  hold,  pos- 
sess, occupy  and  enjoy  the  real  estate,  works  and  franchises  of 
the  said  ^^  The  Trenton  Delaware  FaUs  Company;"  and  by  rea- 
fMk  thereof  claim  to  be  the  landlords  of  the  comphiinants,  in  the 
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place  of  the  last  mentioned  Company,  and  to  be  entitled  to  col- 
lect and  receive  the  rents  due  and  to  become  due  upon  the  said 
lease. 

That  the  complainants  have  been  informed  and  believe,  that 
Thomas  J.  Stryker,  one'of  the  persons  mentioned  in  the  said  as- 
signment, and  for  whose  benefit  the  same  was  made,  has  assigned 
and  transferred  all  his  interest  in  and  under  said  lease  and  as- 
signment thereof  unto  the  said  "  The  Trenton  Water  Power 
Company,"  or  to  James  M.  Redmond,  the  President  of  the  said 
Company,  for  their  use. 

That  the  said  William  Potts,  to  whom  the  said  lease  was  as- 
signed in  trust  as  aforesaid,  claims  to  be  entitled,  in  behalf  of 
himself  and  of  the  said  S.  R.  Hamilton,  Jasper  S.  Hill,  John 
Whitakcr,  Isaac  Ivins,  and  C.  H.  Abbott  and  George  Abbott, 
executors  &c.  of  Timothy  Abbott,  deceased,  to  collect  and  re- 
ceive the  whole  amount  of  the  rents  due  and  to  become  due  upon 
the  said  lease,  until  they  receive  full  payment  and  satisfaction 
of  their  said  several  debts ;  and  to  apply  the  said  rents,  when 
received,  to  the  payment  of  the  principal  as  well  as  the  interest 
of  their  said  debts,  until  the  same  shall  be  fully  paid  and  satis- 
fied. 

That,  on  the  other  hand,  the  said  "  The  Trenton  Water  Power 
Company"  claim  to  be  entitled  to  collect  and  receive  the  whole 
or  a  large  part  of  the  rents  due  and  to  become  due  upon  the  said  * 
lease ;  and  insist  that  the  said  Company,  having  purchased  the 
real  estate,  works  and  franchises  of  the  said  "  The  Trenton  Del- 
aware Falls  Company,"  have  become  and  now  are  the  landlords 
of  these  complainants,  and  that  their  right  to  receive  the  said 
rents  due  and  to  become  due  upon  the  said  lease  is  in  no  wise 
affected  or  impaired  by  the  assignment  of  the  said  lease  to  the 
said  William  Potts,  and  that  the  said  assignment  is  not  valid 
against  or  binding  upon  the  said  "  The  Trenton  Water  Power 
Company ;"  but  that  that  Company  are  entitled  to  hold  the  said 
lease  free  and  clear  of  the  said  assignment,  and  to  receive  the 
rents  due  and  to  become  due  thereon,  as  though  the  said  as- 
signment had  never  been  made,  and  insist  that  if  the  said  assign- 
ment is  at  all  valid  and  binding  on  them^  then,  that  said  William 
19 
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Potts,  trustee  as'aforesaid,  is  entitled,  under  the  said  assignment, 
to  receive  only  so  much,  and  no  more,  of  the  rents  as  may  be 
sufficient  and  necessary  to  pay  the  interest  upon  the  several 
debts  mentioned  in  the  said  assignment,  and  which  have  not  been 
paid  and  satisfied  or  assigned  to  the  saicb  ^^  The  Trenton  Water 
Power  Company ;"  and  that  that  Company  are  entitled  to  re- 
ceive the  residue  of  said  rents,  after  deducting  therefrom  so 
much  as  may  be  necessary  to  pay  the  interest  aforesaid ;  and 
that  the  said  rents  ought  to  be  apportioned  between  the  said 
William  Potts,  trustee  as  aforesaid,  and  the  said  ^^  The  Tren- 
ton Water  Power  Company ;"  and  that  so  much  of  the  said 
rents  as  belongs  to  that  Company  should  be  paid  by  these  com- 
plainants directly  to  the  Treasurer  of  that  Company,  and  not  to 
the  said  Potts,  trustee  as  aforesaid. 

And  the  complainants  state,  that  James  M.  Redmond,  the 
President  of  that  Company,  has  at  sundry  times  informed  the 
complainants,  or  some  of  them,  of  the  claim  of  the  said  ^^  The 
Trenton  Water  Power  Company"  to  the  said  rents,  and  forbid 
the  complainants  to  pay  the  same  to  the  said  William  Potts, 
trustee  as  aforesaid. 

That  the  said  "  The  Trenton  Delaware  Falls  Company,"  by 
the  said  lease,  did  covenant  and  agree,  that  they  would  at  all 
times  maintain  and  repair  their  raceway  and  the  banks  thereof; 
.and  if  at  any  time  a  breach  should  happen,  they  would  repair  the 
same  within  as  short  a  time  as  the  nature  of  the  case  would  ad- 
mit; and  if  not  repaired  within  thirty  days,  then,  that  after  the 
expiration  of  the  said  thirty  days,  the  rent  should  abate  until 
the  same  should  be  repaired ;  and  that  they  would  bo  liable  to 
no  other  damages  for  any  stoppage  of  the  water  to  bo  occasioned 
by  the  building,  clearing  out  or  repairing  the  said  raceway,  ex- 
cept the  deduction  of  the  rent  after  the  end  of  the  said  thirty 
days. 

That,  durmg  the  summer  of  1845, "  The  Trenton  Water  Power 
Company"  were  engaged  about  three  months  in  widening  and 
repairing  the  raceway  &c.,  and  that  the  water  was  stopped  dur- 
ing all  that  time ;  and  that  the  complainants  are  entitled  to  an 
abatement  of  the  rent  during  the  time  of  such  stoppage,  after 
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the  expiration  of  the  first  thirty  days  thereof,  amounting  to 
$83.38. 

That  the  complainants  have  paid  the  rent  up  to  January, 
1845 ;  but  that  the  rent  from  that  time  to  July  1, 1846,  being 
six  quarters,  has  not  been  paid ;  and  that  six  quarters'  rent,  af- 
ter deducting  therefrom  the  said  883.83,  is  now  due  from  the 
complainants  upon  the  said  lease. 

That  they  are,  and  at  all  times  have  been  ready  and  willing  to 
pay  the  same  to  whoever  shall  appear  to  be  entitled  thereto ; 
and  that  they  had^hoped  that  the  different  parties  claiming  said 
rent  would  have  settled  the  dispute  between  themselves ;  but 
that  said  William  Potts,  trustee  as  aforesaid,  threatens  and  in- 
tends to  proceed  at  law  against  the  complainants  for  the  reooy- 
ery  of  the  said  rent ;  and  has,  as  the  complainants  are  informed 
and  believe,  placed  the  said  l^se  in  the  hands  of  an  attorney  for 
the  purpose  of  instituting  proceedings  against  the  complainants. 
And  that  the  said  ^^  The  Trenton  Water  Power  Company''  also 
claim  the  said  rent,  and  refuse  to  consent  that  the  complainants 
shall  pay  the  same  to  the  said  Potts,  trustee  as  aforesaid ;  and 
insist  that  the  complainants  shall  pay  the  said  rent,  or  a  large 
part  thereof,  to  the  Treasurer  of  the  said  Company. 

That  by  reason  of  the  said  adverse  claims  the  complainants 
are  unable  to  ascertain  with  certainty  to  which  of  the  said  par- 
ties the  said  rents  belong ;  and  are  advised  that  the  said  parties 
ought  to  interplead  touching  their  rights  to  the  said  rents,  in  or- 
der that  the  complainants  may  know  to  whom  the  same  ought  to 
be  paid ;  and  that  the  defendants  should  be  injoined  from  com- 
mencing any  action  or  actions  at  law  against  the  complainants  in 
respect  to  the  matters  aforesaid. 

The  bill  prays  that  the  defendants  may  answer,  and  may  be 
decreed  to  interplead  together ;  and  that  it  may  be  ascertained, 
in  such  manner  as  the  Court  shall  direct,  to  which  of  the  said 
parties  the  rent  due  and  to  become  due  upon  the  said  lease  be- 
longs and  ought  to  be  paid ;  and  that  the  Complai§ants  may  be 
at  liberty  to  pay  the  rent  now  due  and  to  grow  due  into  this 
Court,  which  they  hereby  offer  to  do,  for  the  benefit  of  such  of 
said  parties  as  shall  appear  to  be  entitled  thereto ;  and  that  the 
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defendants  may  be  injoined  from  suing  at  law  for  the  rents ;  and 
for  such  further  and  other  relief,  &c. 

William  Potts,  trustee  as  aforesaid,  and  Hamilton, 'William 
Potts,  J.  S.  Hill,  J.  Whitaker,  and  C.  H.  Abbott  and  George 
Abbott,  executors  of  T.  Abbott,  deceased,  put  in  their  joint  and 
several  answer. 

« 
I  They  admit  the  incorporation  of  "  The  Trenton  Delaware  Falls 
Company ;"  and  the  lease  mentioned  in  the  })\l\ ;  and  the  as- 
signment thereof  to  William  Potts  in  trust  for  the  persons,  uses 
and  purposes  in  the  bill  and  in  the  said  assignment  set  forth ;  and 
the  payment  of  rent  as  in  the  bill  mentioned,  and  the  assignment 
by  Wm.  Grant  and  Wm.  G.  Cook  of  all  their  interest  under  the 
said  lease  to  the  said  B.  Fish  and  C.  G.  Greene ;  and  that  they 
afterwards  transferred  an  interest  in  the  lease  to  G.  S.  Green. 
That  the  complainants  have  had  quiet  possession  under  the  said 
lease ;  and  have  paid  the  rent  to  January,  1845. 

They  admit  that  McKelwav's  interest  in  the  lease  has  been 
extinguished ;  and  that  the  debt  due  from  the  said  Company  to 
Nathaniel  Potts  has  been  transferred  to  William  Potts;  and 
tiiat  Trotter's  interest  in  the  lease  and  assignment  thereof  was 
transferred  to  T.  Abbott,  since  deceased,  and  is  now  held  by  C. 
H.  Abbott  and  George  Abbott,  the  executors  of  his  will. 

They  admit  that  the  said  Company  became  insolvent ;  and 
that  receivers  were  appointed,  with  authority  &c.,  as  stated  in 
the  bill ;  and  that  the  said  real  estate,  works  and  franchises 
were  sold,  as  stated  in  the  bill. 

They  admit  the  passage  of  the  "  act  to  relieve  the  creditors  of 
the  Trenton  Delaware  Falls  Company ;"  and  they  say  they  have 
heard  and  believe,  and  therefore  admit,  that  by  virtue  of  the  said 
act,  "  The  Trenton  Water  Power  Company"  was  organized ; 
and  that  they  now  hold,  possess,  occupy  and  enjoy  the  real  es- 
tate, works  aAl  franchises  of  the  said  ^^  The  Trenton  Delaware 
Falls  Company." 

They  say  they  have  heard  and  believe,  and  therefore  admit, 
that  the  said  T.  J.  Stryker  has  transferred  all  his  interest  in  the 
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said  lease  and  assignment  thereof  to  ^^The  Trenton  Water 
Power  Company." 

They  say  that  the  assignment  of  the  lease  to  the  said  William 
Potts  was^n  consideration  of  the  loaning  by  these  defendaats, 
respectively,  to  "  The  Trenton  Delaware  Falls  Company,"  of 
the  several  sums  mentioned  in  the  said  assignment ;  which  sums 
were  expended  by  the  Managers  of  the  said  Company  in  repair- 
ing and  improving  the  works  of  the  said  Company,  as  they  are 
informed  and  believe ;  they  receivini?  no  other  security  for  the 
payment  of  the  said  principal  sums  and  the  interest  thereon 
than  the  said  lease  assigned  as  aforesaid. 

They  charge  that  the  assignment  conveyed  to  their  said  trus- 
tee the  entire  rent  reserved  by  the  said  lease,  whether  due  or  to 
become  due,  and  conferred  upon  him  full  power  to  collect  the 
same.  And  they  deny  that  "  The  Trenton  Water  Power  Com- 
pany"  are  the  landlords  of  the  <;omplainants,  or  have  any  right 
or  authority  to  demand  the  rent  from  the  complainants,  or  any 
part  thereof. 

'  They  insist  that  the  lease  was  assigned  to  their  said  trustee  to 
secure  as  well  the  principal  of  their  said  loans  as  the  interest 
thereon  ;  and  that  the  absolute  power  of  their  said  trustee  to  col- 
lect the  whole  of  the  rent  cannot  be  defeated  in  any  other  way 
than  by  the  full  payment  and  satisfaction  to  them,  respectively, 
of  their  said  several  loans. 

They  insist  that  the  complainants  are  bound  to  pay  to  their 
said  trustee  the  entire  rent  reserved  by  the  said  lease,  as  the 
same  becomes  due  ;  and  that  it  is  his  duty,  as  fast  as  he  collects 
the  same,  to  pay  thereout  the  interest  which  shall  be  due  on  the 
said  several  sums  so  loaned  as  aforesaid,  and  then  to  apply  the 
balance  remaining  in  his  hands,  if  any,  to  the  payment  of  the 
said  principal  sums. 

They  say  that  by  the  terms  of  the  said  assignment  the  said 
trustee  was  directed,  after  paying  the  interest  on  the  principal 
sums,  to  pay  the  balance  of  money  which  shall  remidn  in  bis 
hands,  from  time  to  time,  to  "  The  Trenton  Delaware  Falls  Co." 
and  to  the  Treasurer  thereof.  And  these  defendants  say  that 
out  of  this  balance  "  The  Trenton  Delaware  Falls  Co."  made, 
as  they  are  informed  and  believe,  some  oral  provisions  for  the 
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payment  of  some  debt  dne  from  them,  or  the  interoBt  accmiDg 
upon  some  debt  due  from  them  to  the  said  Isaac  Ivins ;  but  these 
defendants  insist^  that  there  was  no  legal  assignment  made  to  the 
said  Ivins ;  and  that  these  defendants  were  not  con^ted  in  the 
making  of  said  arrangement  or  provision,  and  had  no  knowledge 
thereof  at  the  time  it  was  made  ;  and  that  they  are  not  bound 
thereby ;  but  that,  the  said  ^^  The  Trenton  Delaware  Falls  Oo.'' 
being  no  longer  competent  by  themselves  or  their  Treasurer  to 
receive  the  said  balance,  the  same  may  rightfully  be  retained  by 
their  said  trustee,  to  be  applied  in  the  payment  of  the  principal 
sums  mentioned  in  the  said  assignment. 

They  say  that  their  said  trustee  has  faithfully  performed  his 
trust,  and  has  collected  the  rents  for  their  use,  up  to  January  1, 
1845. 

They  admit  the  provision  in  tho  lease  for  the  abatement  of 
rent  on  the  stoppage  of  the  water  ;  but  whether  it  was  stopped 
from  the  complainants'  mill  for  30  days  in  any  one  year  since 
the  failure  on  the  part  of  the  complainants  to  pay  their  rent, 
they  do  not  know  and  cannot  answer,  but  leave  the  complainants 
to  prove  &o. 

"  The  Trenton  Water  Power  Co."  put  in  their  answer. 

They  admit  the  lease  ;  and  that "  The  Trenton  Delaware  Falls 
Co."  assigned  the  said  lease  to  the  said  Wm.  Potts,  in  trust,  in 
tiie  first  place,  to  secure  the  payment  of  the  interest  due  and  to 
grow  due  to  certain  creditors  of  the  said  Company ;  in  the  second 
place,  to  pay  over  to  the  said  Falls  Co.  the  balance  of  money 
which  should  remain  in  his  hands  from  time  to  time,  as  the  same 
should  be  received  from  the  said  lessees,  after  satisfying  the  in- 
terest aforesaid ;  and  in  the  third  place,  upon  full  satisfaction  of 
the  said  several  debts,  then,  forthwith  to  execute  a  re- assignment 
of  the  said  lease  to  the  said  Company  ;  but  as  to  date  or  more 
particular  terms  of  the  said  assignment,  and  the  amount  of  the 
debts  the  interest  upon  which  it  was  intended  to  secure,  and 
what  part  thereof  is  still  unpaid,  they  cannot  state,  except  that 
they  have  understood  and  believe,  that  McKelway  has  been  paid  ; 


1850]  FISH  AND  OBEBN  V.  POTIS  et  oH.  287 

and  that  T.  J.  Stryker  has  asBigned  and  transferred  all  his  in- 
terest in  the  said  assignment  to  these  defendants. 

They  say  they  have  no  knowledge,  except  from  hearsay  and 
the  statements  of  the  bill,  that  ^'  The  Trenton  Dekware  Falls 
Cq."  became  indebted  to  Isaac  lyins,  and  that  the  President  of 
said  Company  was  authorized  to  assign  to  said  Wm.  Potts  a  far- 
ther interest  in  the  said  lease  for  the  benefit  of  said  Ivins,  to  se- 
cnretohimthe  interest  on  $600;  but  they  believe  that  sud 
Ivins  does  claim  to  have  an  interest  in  said  lease  and  the  rents 
due  and  to  become  due,  to  secure  the  interest  upon  some  debt  al- 
leged t^be  due  him  from  the  sidd  Company. 

They  admit  the  insolyency  of  said  Falls  Company,  and  the 
appointment  of  Receivers  with  full  power  and  authority  to  sell, 
convey  and  dispose  of  the  real  and  personal  estate,  franchises 
and  works  of  the  said.  Company. 

They  say  that  at  the  time  of  the  appointment  of  the  said  lU- 
ceivers  the  Falls  Co.  were  indebted  in  an  amount  greatly  exceed- 
ing the  value  of  their  real  and  personal  estate,  franchises  and 
works,  to  wit,  in  more  than  $100,000.  That  one  Robert  McCall 
held  a  mortgage,  duly  recorded,  upon  a  large  part  of  the  real  es- 
tate of  the  said  Falls  Co.,  to  secure  $3,300,  part  of  the  purchase 
money  of  said  real  estate.  That  the  Trenton  Banking  Co.  held 
a  mortgage,  duly  recorded,  upon  all  the  lands  and  raceway  of 
said  Falls  Co.,  dated  April  2, 1833,  to  secure  $4,000  ;  and  an- 
other mortgage  on  the  same,  of  the  same  date,  duly  recorded,  to 
secure  the  further  sum  of  $6,700.  That  the  said  Banking  Co. 
also  had  a  judgment  against  said  Falls  Co.,  recovered  in  the 
Supreme  Court,  on  the  22d  May,  1834,  for  $6,237.50,  which 
was  a  lien  on  all  the  real  and  personal  estate  of  the  said  Falls  Co* 
That  T.  Cadwalader  and  others  had  a  mortgage,  duly  recorded, 
upon  all  the  real  estate  of  said  Company  north  of  the  Assunpink 
Creek,  dated  May  21,  1834,  to  secure  $15,491.47 ;  upon  all 
which  mortgages  and  judgments  a  very  large  amount  of  interest 
had  accrued,  and  which  were  existing  liens,  at  the  time  of  the 
alleged  assignment  of  the  said  lease  to  the  said  Wm.  Potts,  trus- 
tee as  aforesaid,  on  the  real  estate,  raceway  and  property  of  the 
said  Falls  Co. 
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They  say  that,  subsequent  to  the  date  of  the  alleged  assign- 
ment of  the  said  lease,  to  wit,  on  the  2d  June,  1836,  the  said 
Falls  Co.  executed  to  B.  Fish  and  others  a  mortgage,  to  secure 
$9,227.97,  which  was  duly  recorded,  and  embraced  a  large  por- 
tion of  the  real  estate  of  said  Falls  Co.,  inclusive  of  their  race- 
way. That  on  the  4th  June,  1836,  the  said  Falls  Co.  executed 
a  mortgage  to  Armitagc  Green  and  others,  to  secure  $7,395.45, 
which  was  duly  recorded,  and  embraced  the  same  property  cov- 
ered* by  the  said  mortgage  given  to  B.  Fish  and  others.  That 
on  the  3d  June,  1837,  the  said  Falls  Co.  executed  a  mortgage  to 
Samuel  J.  Strjker,  to  secure  $10,000,  on  all  the  real  fttate  of 
the  said  Company,  which  was  duly  recorded.  And  that  on  the 
21st  February,  1843,  the  said  S.  J.  Stryker  entered  up  judg- 
ment en  the  bond  accompanying  said  mortgage,  in  the  Common 
Pleas  of  Mercer,  for  $7,935.30,  the  amount  then  due  on  said 
bond.  That  on  the  23d  February,  1843,  the  said  Company  ex- 
ecuted a  mortgage  to  Richard  J.  Bond,  on  all  the  real  estate  of 
said  Company,  to  secure  $20,450.74  ;  which  was  duly  recorded. 
That  on  the  28th  February,  1843,  three  several  judgments  were 
recovered  against  the  sidd  Falls  Co.,  in  the  Supreme  Court ;  one 
in  favor  of  Peter  T.  Smith,  for  $3,913.03 ;  one  in  favor  of  Pat- 
rick Mahan,  for  $478 ;  and  one  in  favor  of  Andrew  Carrigan, 
for  $2,780. 

That  all  the  before  mentioned  mortgages  and  judgments  were 
existing  liens  upon  the  real  estate  of  said  Falls  Co.  at  the  time 
of  the  appointment  of  the  Receivers ;  that  large  arrears  of  in- 
terest had  accrued  upon  them  ;  and  that,  independent  of  the 
simple  contract  debts,  not  secured  by  mortgage  or  judgment 
liens,  they  amounted  to  a  sum  greatly  beyond  the  real  value  of 
all  the  property  of  the  said  Company. 

They  say  that,  the  Receivers  having  reported  to  this  Court 
that  it  was  necessary  that  the  real  estate,  corporate  rights  and 
other  property  of  the  said  Company  should  be  sold  for  the  pay- 
ment of  debts,  an  order  was  made  on  the  7th  November,  1843, 
directing  the  Receivers  tP  make  sale  according  to  law  of  all  the 
real  estate  of  the  said  Company,  and  all  the  chartered  rights, 
privileges  and  franchises  belonging  to  them  and  appertaining  toi 
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ibe  Slid  ropctMe  the  saiJ  ccni{var»y  shoxilvl  bo  known  a.«  •*  rhe 
TrentCB  Water  Power  CompanT,'*  and  by  that  naino  wiisht  *tto 
*od  be  siirf,  have  a  common  soaK  and  exoroi*o  all  it*  Ox^r|H>nitt^ 
powers  :  bu:  that  nothing  in  said  act  should  bo  ivnstnuHl  to  af- 
feet  the  rights  of  the  several  creditors  of  the  said  •*  Tho  Trontxm 
Delaware  Falls  Company"*  to  receive  their  distributive  shatv  of 
the  prwreeis  of  the  said  sale  according  to  law,  or  to  invalidato 
wy  existing  leases  made  bv  said  Company  or  assigmnent  there- 
of. 

They  admit  that,  on  or  about  FebV  20,  1841,  the  Ueeeivert 
did  sell  all  the  real  estate,  works  and  franchises  of  the  said  Falls 
Co.,  as  stated  in  the  bill,  and  executed  to  tho  purchaser  thereof 
a  deed  for  the  same  ;  and  that  tho  purchaser,  in  pursuance  of 
the  said  act  of  the  Legislature,  organized  himself  and  hiM  aano- 
ciates  in  said  purchase  into  a  corporation  by  the  name  of  **  Tho 
Trenton  Water  Power  Company  ;' '  and  that  these  defendanta 
are  the  same  Company,  and  now  hold,  possess,  occupy  and  enjoy 
the  said  estate,  works  and  franchises,  and  claim  to  be  tho  land- 
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lords  of  the  complaixiants,  in  place  of  said  Fallfl  Co.,  and  to  be 
entitled  to  collect  and  receive  the  rents  duo  and  to  become  dae 
from  the  complainants  upon  the  said  lease. 

They  say  that  the  Receivers  sold  the  said  real  estate,  works 
and  franchises  of  the  said  Falls  Co.  free  and  clear  of  all  mort- 
gagesy  judgments  or  other  liens  whatsoever^  as  they  were  directed 
and  authorized  to  do ;  that  said  sale  was  confirmed  by  this  Court, 
and  the  deed  therefor  was  made  by  order  of  this  Court,  and  the 
pofthase  money  paid  over  to  the  Receivers  on  the  delivery  of  the 
said  deed  ;  and  that,  by  the  express  terms  of  the  said  deed  and 
the  said  act  of  the  Legislature,  these  defendants  hold  the  said 
property  free  and  clear  from  all  incumbrances  created  by  the 
said  Falls  Co.,  and  subject  only  to  the  right,  as  they  submit,  of 
the  lessees  of  the  said  Falls  Co.  and  the  assignees  of  such  les- 
sees to  draw  water  from  the  raceway  of  these  defendants,  in  the 
manner  prescribed  by  their  leases,  upon  their  paying  the  rents, 
and  performing  the  duties^therein  reserved,  to  these  defendants. 

They  admit  that  said  Wm.  Potts,  in  behalf  of  himself  and  his 
eutuis  que  trust,  claims  to  be  entitled  to  collect  and  receive  the 
whole  amount  of  the  rents  due  and  to  become  due  upon  the  said 
lease  to  the  complainants,  until  they  receive  full  payment  and 
satisfaction  of  their  debts  ;  but  these  defendants  insist  that  the 
said  Wm.  Potts,  as  trustee  as  aforesaid,  is  not  entitled  to  re- 
ceive  the  said  rents,  or  any  part  thereof ;  and  they  admit  that 
they,  these  defendants,  claim  to  be  entitled  to  the  said  rents 
which  have  accrued  since  their  purchase  as  aforesaid,  and  have 
g^ven  notice  to  the  Company  of  their  said  claim,  and  requested 
them  not  to  pay  over  the  said  rents,  or  any  part  thereof,  to  the 
said  Wm.  Potts,  trustee  as  aforesaid. 

They  say  that  the  whole  real  estate  and  property  of  the  said 
Falls  Co.  was  incumbered  with  mortgage  and  judgment  liens,  at 
the  time  they  made  the  assignment  of  the  said  lease,  to  an 
amount  which,  with  the  interest  and  costs  accrued  thereon,  have 
exhausted  the  whole  of  the  purchase  money,  being  $150,000, 
paid  for  the  said  real  estate  and  property  on  the  Receivers'  sale ; 
and  that  the  said  Falls  Co.,  after  the  assignment  of  the  said 
lease,  incumbered  their  real  estate  and  property  to  a  very  large 
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additional  amount,  by  giving  other  mortgages  and  contracting 
debts  upon  which  other  judgments  were  recovered  against  them« 
none  of  which  incumbrances  so  subsequently  contracted  have 
ever  been  paid,  except  some  portion  of  the  judgment  of  P.  T. 
Smith ;  and  that  it  was  in  consequence  of  the  existence  of  these 
large  incumbrances,  greatly  exceeding  the  value  of  the  works,  that 
the  Legislature,  upon  the  representations  of  the  Receivers, 
passed  the  act  authoring  the  sale  to  be  made  free  and  clear  of 
all  incumbrances  whatever ;  and  they  submit,  ihat  the  reserva- 
tion in  the  said  act  in  favor  of  the  leases  of  the  Falls  Co.  and 
the  assignment  thereof  Was  not  intended  to  set  up  the  said  as- 
signment to  Wm.  Potts,  trustee  as  aforesaid,  of  the  lease  made 
to  the  complainants  as  an  incumbrance  upon  the  said  real  estate 
prior  to  all  the  legal  incumbrances  existing  upon  the  same ;  and 
that  the  Legislature  had  no  constitutional  power  to  do  so  if  they 
had  so  intended. 

They  submit  that  the  said  assignment  of  the  said  lease  created 
no  legal  incumbrance  whatever  upon  the  said  real  estate.  And 
that  the  said  Wm.  Potts  and  his  cestuis  que  trust  never  had  any 
of  their  claims  secured  by  mortgage  or  judgment  against  said 
Falls  Co. ;  but  were  creditors  at  large,  and  only  entitled,  after 
the  sale  as  aforesaid,  to  be  paid  pro  rata  with  other  creditors  at 
large  of  said  Falls  Co.,  after  all  the  mortgage  and  judgment 
creditors  were  satisfied  out  of  the  proceeds  of  said  sale.  And 
that,  the  whole  real  estate  and  property  of  the  said  Falls  Co. 
having  been  sold,  as  aforesaid,  free  and  clear  of  incumbrance, 
and  the  purchase  money  exhausted  in  the  satisfaction  of  existing 
liens,  the  said  trustee  and  those  whom  he  represents  are  not  en- 
titled to  have  their  debts  charged  upon  the  estate  so  purchased  in 
the  hands  of  these  defendants  ;  which  is,  in  effect,  the  claim  set 
up  by  the  said  Wm.  Potts  and  those  whom  he  represents. 

They  admit  that  the  complainants  are  entitled  to  a  deduction 
of  rent  for  stoppage  of  water,  for  one  month  and  fifteen  days, 
and  not  for  the  time  claimed  by  the  bill. 

C.  S,  Green  J  for  the  complainants,  to  show  that  a  bill  of  inter- 
pleader was  their  proper  course,  cited  1  Storyh  P/.,  sec.  298«  5  ; 


392  FISH  AND  GREEN  V.  POTtS  et  (d.  [jITNS 

SmUh'8  Chan.  Pr.  469,  471 ;  2  Hof.  Chan.  Pr.  101, 104 ;  16 
Ves.  208;  8  Green's  Ch.  277. 

S.  G.  Potts  and  P.  D.  Vroom  for  the  Trenton  Water  Power 
Company.  They  cited  2  BL  Com.  218 ;  1  Poto.  on  Mortgagesy 
171  ;  Wood/.  Landl.  83 ;  3  Halst.  Rep.  314 ;  3  Peters,  448 ; 
Const,  of  the  U.  S.,  art.  vii,  see.  10 ;  6  Cranchj  87 ;  1  Cond.  U. 
S.  Rep.  172;  3  Dcdl.  386 ;  1  Halst.  Ch.  Rep.  248. 

jB.  Williamson  for  Wm.  Potts,  trustee,  and  those  whom  he 
represents.  * 

The  Chancellor  expressed  an  opinion  that  the  Trenton 
Water  Power  Company  were  entitled  to  the  rents. 

Whereupon  the  counsel  for  Wm.  Potts,  trustee,  and  the  credi- 
tors he  represents,  applied  for  a  re-hearing ;  which  was  allowed. 

The  cause  was  re-argued  by  Jos.  C.  Potts  and  B.  Williamson 
for  the  said  trustee  and  the  creditors  represented  by  him. 

And  by  Staq/  G.  Potts  for  the  Water  Power  Company. 

The  Chancellor.  I  see  no  way  in  which  I  could  decree  that 
these  rents  be  paid  to  Wm.  Potts,  trustee  &c.,  but  by  declaring 
the  Receivers'  sale  void ;  or  that  it  was  made  subject  to  incum- 
brances, and  that  the  purchasers  at  the  Receivers'  sale  took  it 
subject  to  all  incumbrances,  and  subject,  too,  to  the  pledge,  if  it 
be  such,  of  the  rents  receivable  from  Fish  and  Green,  to  pay  the 
interest  of  the  debts  named  in  what  is  called  the  assignment  to 
Potts,  trustee  &c.,  of  the  lease  to  Fish  and  Green. 

But  the  Receivers'  sale  was  made  free  and  clear  of  all  incum- 
brances, and  was  confirmed  by  the  Court.  It  cannot  now  be  dis- 
turbed by  any  action  of  this  Court  An  appeal  should  have  been 
taken  from  that  decree  of  confirmation,  as  the  only  mode  of  cor- 
recting it  if  it  was  wrong.  I  cannot  now  declare  that  that  sale 
was  made  subject  to  incumbrances. 
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From  some  facts  stated  in  argament  it  would  seem  that,  when 
the  act  for  the  sale  free  from  incumbrances  was  applied  for,  it 
was  understood  by  the  parties  who  applied  for  it  that  Potts,  trus- 
tee &c.,  should  not  be  affected  in  his  right  to  receive  the  rents 
from  Fish  and  Green  for  the  purposes  stated  in  what  is  called 
the  assignment  to  him  of  the  lease  to  Fish  and  Green  ;  and  I  can 
very  well  imagine  that  the  language  used  in  the  proviso  of  the 
act  was  understood  by  the  parties  applying  for  the  act,  or  by 
those  interested  in  the  rents  derivable  from  that  lease,  to  be  suf- 
ficient to  protect  Potts,  trustee  &c.,  in  the  receipt  of  those  rents. 
But  I  do  not  see  that  the  Court  is  at  liberty  to  inquire  what  any 
person  soliciting  the  passage  of  an  act,  or  assenting  to  its  pas- 
sage, understood  to  be  the  meaning  of  its  language.  And,  again, 
such  understanding  would  not  affect  the  purchaser  at  the  Re- 
ceivers' sale,  or  prior  or  subsequent  mortgages  of  the  property. 

The  words  ^^  assignment  thereof,"  in  the  clause,  in  the  act  of 
February,  1844,  providing  that  nothing  therein  contained  should 
be  construed  to  invalidate  any  existing  leases  or  assignment 
thereof,  mean,  assignment  by  the  lessee  or  lessees,  and  not,  as- 
signment by  the  lessor. 

My  conclusion  on  the  re-hearing  is  tlie  same  as  on  the  first 
hearing — that  the  Water  Power  Company  are  entitled  to  the 
rents. 

Order  accordingly. 
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Mahlon  Dickerson  v.  Robert  P.  Stoll  and  Joseph  E.  Ed- 
ball. 

I 

The  Court  will  not  entertain  a  qnestion  of  bonndarj  between  adjoining  land  owners. 

Bill  filed  April  5th,  1847,  stating,  that  on  the  24th  of  March, 
1795,  Elizabeth  Stevens,  being  seized  in  fee  of  a  tract  of  275 
acres  of  land,  (in  the  bill  described),  sold  and  conveyed  the  same, 
by  warranty  deed,  to  Jonathan  Dickerson,  the  father  of  the  com- 
plainant ;  which  deed  was  recorded  February  6th,  1813.  That 
the  said  Jonathan  Dickerson  was  in  the  peaceable  possession  and 
enjoyment  of  said  land  until  his  death,  in  1805 ;  and  built  a  saw 
jnill  and  dwelling  house,  and  planted  an  orchard  on  the  said 
tract. 

That  Jonathan  Dickerson  died  intestate,  and  a  part  of  said 
land  descended  to  the  complainant;  and  he  bought  the  remaining 
part  of  said  tract  of  the  other  heirs,  and  received  their  deeds 
therefor ;  and  that  the  complainant  has  peaceably  possessed  and 
jenjoycd  the  whole  of  said  tract  for  more  than  twenty  years  last 
past. 

That,  on  or  about  March  2d,  1847,  divers  persons  commenced 
cutting  down  the  wood  and  timber  on  a  part  of  said  tract ;  and 
on  inquiry  the  complainant  was  informed,  and  he  believes,  that 
Robert  P.  Stoll,  with  divers  workmen  employed  by  him,  were 
engaged  in  cutting  down  said  wood  and  timber. 

That  the  complainant,  on  the  3d  of  March,  1847,  called  on 
said  Stoll  and  gave  him  notice  that  said  wood  and  timber  stood 
on  complainant's  premises.  That  Stoll  said  ho  was  acting  under 
a  contract  or  authority  from  Joseph  E.  Edsall ;  and  then  and 
there  also  stated,  that  he  had  been  advised  to  obtain  a  bond  of 
indenmity  before  he  commenced  cutting ;  and  that,  before  com- 
mencing to  cut  he  had  received  a  bond  of  indemnity ;  which 
bond^  the  complainant  believes  and  charges,  was  given  on  behalf 
of  said  Edsall.    And  the  bill  states,  that  said  Edsall  is  partici- 
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pating  in  Raid  waste  and  trespasses,  and  has  sold  said  wood  and 
timber  to  said  Stoll. 

That,  notwithstanding  said  notice,  the  said  Stoll  and  Edsall^ 
with  their  workmen,  continued  to  cut ;  and  that  they  have  already 
cut  several  hundred  trees,  among  which  are  many  very  valuable 
timber  trees.  And  complainant  has  been  informed  and  believes^ 
that  said  Stoll  and  Edsall  intend  to  convert  the  wood  they  have 
cut  into  charcoal ;  part  of  it,  including  timber  trees,  having  al- 
ready been  cut  into  cord  wood.  That  the  land  on  which  they 
are  cutting  is  not  mere  wood  land,  but  valuable  timber  land ;  that 
the  timber  upon  it  constitutes  its  principal  value ;  and  that  said 
timber  is  rapidly  increasing  in  value,  by  reason  of  the  increasing 
demand  therefor,  and  by  reason  of  the  public  improvements  pro- 
posed to  be  made  upon  or  near  said  tract  of  land ;  and  that  said 
timber  stands  about  three-quarters  of  a  mile  from  the  banks  of 
the  Morris  canal ;  so  that  the  complainant  has  good  cause  to  an- 
ticipate in  a  few  years  a  much  larger  price  for  said  timber  than 
could  at  present  be  obtained.  And  that  said  wood  and  timber  is 
more  valuable  to  the  complainant  than  to  other  persons,  by  reason 
of  its  connection  with  his  said  farm  and  premises. 

That  it  will  be  diflScult,  if  not  impossible,  to  calculate  correctly 
the  value  of  said  wood  and  timber  cut  and  intended  to  be  con- 
verted into  charcoal  without  measurement ;  and  that  the  amount  of 
damages  could  not  well  bo  ascertained  in  an  action  at  law. 

That  the  complainant  lives  about  eight  miles  from  said  tract, 
and  cannot  conveniently  watch  the  defendants  and  those  working 
under  them,  so  as  to  know  &c. ;  and  that  the  trespasses  so  com- 
mitted and  intended  are  ruinous,  irreparable,  and  destructive  of 
the  future  enjoyment  of  the  premises  by  the  complainant. 

That  said  defendants  have  no  right  or  title  whatever  to  said 
premises,  and  are  pe^ons  of  doubtful  pecuniary  circumstances. 

The  bill  prays,  that  the  defendants  may  be  decreed  to  account 
for  the  wood  and  timber  by  them  cut,  and  for  the  damages  occa- 
sioned to  the  complainant  thereby ;  and  that,  in  the  meantime^ 
the  defendants  may  be  restrained  by  injunction  from  cutting 
down  any  more  wood  and  timber ;  and  from  charring,  removing, 
or  otherwise  disposing  of  any  wood  or  timber  already  cut ;  and 
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from  committing  any  other  waste  or  spoil  on  said  premises ;  and 
for  such  other  relief,  &c. 

The  injunction  prayed  was  allowed. 

The  defendants  put  in  their  separate  answers. 

Edsallj  in  his  answer,  says,  that  he  has  no  knowledge,  infor- 
mation or  belief,  that  there  has  been  any  wood  or  timber  cut 
upon  said  tract  so  conveyed  by  said  Elizabeth  Stevens  to  said 
Jonathan  Dickerson,  by  said  Stoll  or  this  defendant,  or  by  any 
person  under  their  authority. 

That  if  said  Stoll  has  cut  upon  said  tract,  it  has  been  without 
any  authority  or  direction  from  this  defendant. 

He  denies  that  he,  or  any  person  empowered  by  him,  gave  any 
indemnity  or  contract  to  Stoll  to  cut  on  said  tract  before  men- 
tioned. 

He  says  that  he,  being  the  owner  of  a  tract  adjoining  the 
tract  before  mentioned,  on  the  30th  of  January,  1847,  by  his 
attorney,  Robert  Hamilton,  entered  into  a  contract  in  writing 
with  Stoll  for  the  sale  of  the  same,  (setting  out  the  contract.) 
It  is  a  contract  to  sell  and  convey  to  Stoll,  for  $16  an  acre,  all 
that  tract  &c.,  bounded  by  lands  of  Mahlon  Dickerson,  the  Mus- 
conetcong  river,  lands  in  possession  of  John  Rowland  and  the 
turnpike  road ;  supposed  to  contain  thirty-five  acres,  more  or 
less ;  being  all  the  lands  of  said  Joseph  E.  Edsall  on  the  south 
side  of  the  turnpike  road  and  between  that  and  the  Musconet- 
cong  river,  more  or  less  ;  the  land  to  be  surveyed,  and  a  good 
and  sufficient  deed  to  be  made  therefor  when  the  second  payment 
thereinafter  mentioned  is  made.  And  Stoll  agrees  to  buy,  and 
he  gives  his  notes,  endorsed  by  John  Bell,  fgr  the  amount,  calcu- 
lated at  thirty-five  acres,  payable  in  equal  thirds,  one  in  four, 
one  in  eight,  and  one  in  twelve  months.  The  agreement  con- 
tains a  provision  for  excess  or  deficiency  in  quantity  upon  a  sur- 
vey. 

That  in  1836,  the  line  between  the  tract  mentioned  in  com- 
plainant's bill  and  the  said  tract  of  ibiB  defendant  being  through 
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wood  and  nncnltiTated  land,  aad  ho  being  desirons  of  ascertain- 
ing the  position  of  the  same,  he  employed  Joseph  Linn,  an  effi- 
cient surveyor,  to  ran  said  line.  That  said  Linn,  aoeompanied 
by  this  defendant  and  others,  run  said  line,  and  fixed  it  near  to, 
but  a  little  to  the  westward  of  a  line  of  marked  trees  afterwards 
marked  by  this  defendant.  That  about  1845,  being  a  practical 
snrreyor  himself,  he  made  another  snryey  of  seii  line  as  accu- 
rately as  possible ;  and  his  running  and  survey  agreed  with  that 
of  said  Linn;  and  this  defendant  then  marked  said  trees  as 
above  stated,  a  little  to  the  eastward  of  where  said  Linn  ran  llie 
•line ;  and,  this  defendant  then  believed  and  still  believes,  within 
his  own  land,  in  order  to  be  safe  in  its  location. 

That  he  afterwards  informed  the  complainant  where  he  made 
the  line ;  and  complainant  told  him  he  did  not*know  where  the 
line  run,  but  expressed  some  doubt  as  to  this  defendant  having 
it  right. 

That,  since  the  commencement  of  this  suit,  he  procured  Nathan 
Smith,  an  accurate  surveyor,  to  run  the  said  line  to  the  west- 
ward of  said  line  of  marked  trees  and  of  any  of  the  cutting. 

He  says  he  had  no  participation  in  the  said  cutting.  That  by 
his  contract  with  StoU  he  intended  to  sell  to  complainant's  line ; 
and  though  he  then  was  and  still  is  satisfied  that  he  owned  fully 
to  the  said  line  of  marked  trees,  if  no  further  westward,  yet  he 
was  anxious,  before  he  made  any  conveyance,  to  have  the  com- 
plainant made  satisfied  with  the  line,  to  get  him  upon  the  ground 
with  this  defendant,  and  to  have  it  surveyed  by  some  surveyor  in 
whom  they  both  had  confidence ;  and  for  this  reason  the  survey 
of  the  land  contracted  to  StoU,  as  aforesaid,  was  kept  open  by 
said  contract. 

He  says  he  has  understood,  and  believes  it  to  be  true,  that 
since  the  injunction  the  complainant  and  said  StoU  have  made 
some  agreement  in  respect  to  the  wood  and  timber  cut  by  said 
StoU,  by  which  said  StoU  is  to  pay  the  complainant  for  so  much 
thereof  as  may  be  found  to  have  been  cut  on  the  complainant's 
land ;  and  in  pursuance  of  which  the  said  StoU  has  taken  and 
disposed  of  the  same. 

He  says  that,  both  before  and  since  the  commencement  of  this 
20 
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Boity  he  has  proposed  to  the  complainant  to  agree  with  him  upon 
any  competent  surveyor  to  go  upon  the  land  and  survey  and  fix 
the  said  line  between  the  said  tracts  of  land,  and  to  abide  thereby ; 
but  the  complainant  has  not  seen  proper  so  to  do ;  and  this  de- 
fendant still  professes  himself  ready  to  do  so. 

The  answer  of  Stoll  is  not  important  to  the  question  involved. 

Testimony  was  taken  on  both  sides,  with  a  view  of  showing 
the^  true  boundary  line ;  and  the  case  was  brought  to  hearing 
on  tiie  pleadings  and  evidence. 

J.  J.  Scqfield  for  the  complainant;  and  the  complainant  pro 

S€m 

R.  Hamilton  and  D.  Haines  for  the  defendants.  They  cited 
2  Green's  Ch.  279. 


The  Chancellor.  It  is  a  question  of  boundary  between  ad- 
joining land  owners.  The  complainant  will  be  left  to  his  action 
at  law.  If>  after  such  action  brought,  the  defendants,  or  cither 
of  them,  proceed  to  cut  again,  an  injunction  can  be  applied  for. 

Bill  dismissed. 
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Ephraih  Beach  r.  William  C.  H.  Waddell. 

A.  oonrejed  to  B.  a  lot  of  j^und,  frontiog  on  Passdc  river,  used  m  a  dock ;  the  died 
oontaioing  full  coTozimnta  of  seizin  and  warranty ;  and  B.  gave  a  mortgaf[e  on  tbt 
lot  for  a  part  of  the  oonsideration  monej.  To  a  bill  for  the  foreclosure  of  the  mort- 
gage B.  answered,  that  as  to  a  part  of  the  front  and  a  strip  running  back  to  a  point 
A.  had  no  title ;  and  afterwards  filed  a  cross  bill,  praying  a  rescision  of  the  oontnot* 
A.  was  in  possession  of  the  whole  when  he  oonveyed  to  B.,  and  churned  that  his 
title  and  his  deed  to  B.  coTered  the  whole.  The  defect,  if  any,  in  A/s  title  wai^  not 
that  the  title  or  possession  of  any  part  of  the  lot  was  shown  to  be  in  any  other  per- 
son, bat  that  A/s  deed,  by  the  length  of  chain  on  one  line  and  an  alleged  wroof 
course  on  another  line,  did  not  cover  the  whole  lot.  B.  had  not  been  eyioted;  tad 
the  question  as  to  A.'s  title  to  the  whole  was,  at  most,  a  disputed  question  as  to  the 
true  boundary  line  between  this  lot  and  an  a^joioing  lot  owned  by  G.  EtStdf  thai  It 
was  not  a  case  for  the  rescision  of  the  contract  between  A.  and  B. 

Bill  filed  April  6, 1841,  to  foreclose  a  mortgage,  dated  Decem- 
ber 3, 1885,  given  by  William  C.  H.  Waddell,  the  defendant, 
to  Ephraim  Beach,  the  complainant,  for  $5,546.66,  the  consid- 
eration money  for  the  lands  therein  mentioned,  conveyed  by  said 
Beach  to  said  Waddell,  and  to  secure  a  bond  also  given  there- 
for ;  said  sum  to  be  paid  in  two  equal  payments,  half  on  the  Ist 
of  April,  1837,  and  half  on  the  1st  of  April,  1838,  with  interest 
semi-annually ;  the  mortgage  being  also  executed  by  Julia  Anne, 
wife  of  said  Waddell ;  with  a  covenant  in  the  mortgage  that 
after  default  in  payment  the  complainant  might  quietly  enter 
&c* 

The  bill  states  that  the  mortgage  has  been  lost  or  mislaid,  so 
that  the  complainant  cannot  make  profert  of  the  same«  That  a 
large  part  of  said  mortgage  remains  unpaid. 

The  answer  of  Waddell  and  wife,  filed  January  2,  1842^ 
states,  that  the  mortgage  was  given  to  secure  a  part  of  the  pur- 
chase money  of  $8,320  for  the  same  lands  which  were  conveyed 
by  the  complainant  to  said  Waddell  by  deed  dated  December  8, 
1835,  (setting  out  the  deed)*  The  deed  contains  a  covenant,  on 
the  part  of  Beach,  that  be  is  th9  true,  lawful  and  right  owner  of 
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the  lands  ihercby  conveyed ;  and  that  tbe  lands  are  not  incum- 
bered ;  and  that  Beach  has-good  right,  full  po^er  and  lawful  au- 
thority to  convey  the  same  in  manner  aforesaid ;  with  a  full  cov- 
eomt  of  warranty. 

The  answer  then  states,  that  Beach,  when  he  made  said  deed, 
Bor  btfore  or  since,  was  not  the  owner  of  all  said  land;  nor  had 
he  good  right,  &c.,  to  convey  the  same ;  and  charges  that  Beach 
knew  it.  That  he,  said  Waddell,  has  not  received  and  is  not 
entitled  to  any  estate  in  or  the  possession  of  all  said  land ;  nor 
has  he  received  any  consideration  for  the  balance  or  sum  remain- 
ing due  on  said  bond  and  mortgage ;  but  that  therein  the  consid- 
eration thereof  hath  wholly  failed  and  been  lost  to  him. 

That  this  defendant  hath  been  defrauded  in  manner  aforesaid, 
to  his  great  injury  and  damage ;  that  said  bond  and  mortgage 
were  obtained  from  him  by  said  Beach,  and  others  in  collusion 
with  him,  falsely  and  fraudulently  representing  to  him,  before 
the  execution  and  delivery  of  said  bond  and  mortgage,  that  said 
Beach  was  seized  in  fee  of  the  whole  and  every  part  of  the  prem- 
ises, and  that  the  same  were  all  in  the  possession  of  said  Beach ; 
whereas  there  was  a  considerable  part  of  said  premises  not  in  the 
possession  of  said  Beach,  and  which  he  had  no  right  to  convey. 
That  said  land  and  premises  are  only  of  value  for  a  dock  on  the 
Passaic  river ;  and  that  104  feet  arc  necessary  for  such  purpose. 
That,  at  the  time  of  the  execution  of  said  deed,  a  considerable 
part  of  said  dock  front,  about  40  feet  of  the  same,  was  in  the 
possession  of  Condit  &  Co.,  lessees  of  Mrs.  Carman,  who  have 
occupied,  used  and  claimed,  and  still  occupy,  use  and  claim  title 
to  said  40  feet  of  dock.  And  that  this  defendant  has  been  in- 
formed by  the  attorney  of  Mrs.  Carman  that  her  husband  was, 
for  several  years  before  his  death,  (which  was  eight  or  ten  years 
ago,)  and  she  has  been  since,  in  possession  of  part  of  said  dock 
described  in  said  deed  from  Beach  to  the  defendant ;  and  that 
she  will  not,  in  case  Condit  &  Co.  give  up  possession  of  the  prem- 
ises leased  to  them,  give  up  possession  to  any  person.  That 
Bud  40  feet  is  material  and  absolutely  necessary  to  the  conve- 
nient enjoyment  of  the  rest  of  said  land,  and  that  said  dock  is 
oonmletelv  valnelmifl  without  it.     That  Beaoh.  when  he  Axecnted 
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said  deed,  knew  lliat  said  40  feet  was  in  the  poeeession  of  the 
lessees  of  Mrs.  Carman,  and  that  said  possession  was  adverse  to 
his  possession  and  claim  of  title  to  said  40  feet ;  and  that  by 
fraud  and  imposition,  knowing,  &c.,  he  induced  this  defendant 
to  take  said  deed,  and  execute,  for  port  of  the  purchase  money^ 
the  said  bond  and  indenture  of  mortgage.  That  Beach  did  not 
disclose  the  fact  that  the  possession  of  said  40  feet  was  in  the 
lessees  of  Mrs.  Carman  under  a  title  adverse  to  said  Beach ;  and 
that  this  defendant  could  not  discover  the  same  by  the  abstvaet 
of  title.  That  at  different  times,  before  this  defendant  had  in 
any  manner  become  acquainted  with  the  defect  of  title  before 
mentioned,  to  wit,  the  adverse  possession  of  about  40  feet  of  said 
dock,  he  paid  to  said  Beach,  on  said  bond  and  mortgage,  the  fol- 
lowing sums,  to  wit,  October  1, 1836,  $166.40 ;  April  28, 1887, 
$1000 ;  January  18, 1888,  $1000 ;  April  1, 1888,  $500.  That 
as  soon*  as  he  became  acquainted  with  said  defect  of  title  he 
wholly  refused  to  make  any  further  payment. 

On  the  15th  of  January,  1842,  Waddell  filed  his  cross  bill 
against  Beach. 

This  bill  states  the  facts  stated  in  the  foregoing  answer ;  and 
states,  further,  that  he  has  not  used  or  occupied  the  said  land 
and  premises  as  a  dock  since  he  became  aware  of  said  defeot  of 
title  in  said  40  feet  That  Beach  lived  within  a  few  hundred 
yards  of  said  dock  when  said  deed  was  executed  and  delivered, 
and  well  knew  that  said  lessees  of  Mrs.  Carman  had  possession 
of  said  40  feet  of  dock,  and  did  not  inform  or  intimate  the  said 
fact  at  the  time  of  the  delivery  of  said  deed  in  any  way  or  man- 
ner to  this  complainant. 

That  after  this  complainant  refused  to  make  any  further  paj- 
ment,  when  both  Beach  and  this  complainant  were  citixens  of 
N.  Y.,  Beach  commenced  an  action  of  debt  on  said  bond  in  the 
Supreme  Court  of  N.  Y.,  on  or  about  June  29, 1888.  That  un- 
der a  provision  of  the  Revised  Statutes  of  N.  Y.  that  a  seal  shall 
be  only  presumptive  evidence  of  sufficient  consideration,  and  may 
be  rebutted  in  the  same  manner  as  if  the  instrument  was  not 
sealed^  this  complainant  pleaded,  in  that  action,  in  substanoO)  the 
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matten  hereinbefore  stated ;  and  that,  on  January,  7, 1839,  the 
said  action  was  discontinued  by  said  Beach,  he  paying  the  costs. 

That  afterwards,  when  both  Beach  and  this  complainant  were 
oitiiens  of  New  York,  Beach  commenced  an  action  of  debt  on 
said  bond  and  mortgage  in  the  Circuit  Court  for  Essex  county, 
in  this  State,  against  this  complainant;  to  which  action  this 
oomplainant  pleaded,  &c.  That  Beach  has  demurred  to  the  2d, 
8d  and  4th  pleas,  and  replied  to  the  first[;  which  demurrer  and 
replication  were  filed  on  the  18th  of  March,  1841 ;  and  this 
complainant  has  joined  in  said  demurrer. 

This  bill  prays,  that  Beach  may  be  decreed  to  cancel  said 
bond  and  mortgage,  and  to  repay  to  the  complainant  the  pur- 
chase money  and  interest  paid  by  the  complainant  to  him  for  the 
said  deed ;  and  that,  in  the  meantime,  the  said  Beach  may  be 
restrained  from  proceeding  in  said  action  in  said  Circuit  Court 
for  Essex  county,  and  from  prosecuting  any  other  action  against 
the  complainant  on  the  said  bond ;  the  complainant  offering  to 
reconvey  to  said  Beach ;  and  for  such  other  and  further  relief, 
&c. 

To  this  cross  bill  Beach  put  in  his  answer,  filed  February  8d, 
1843,  stating,  that  in  the  summer  or  fall  of  1835,  be  entered 
into  an  agreement  with  C.  O.  BoUes  and  Abel  Thompson,  for 
the  sale  of  certain  real  estate  in  Newark,  including  the  lands 
mentioned  in  the  deed  set  forth  in  the  bill.  That,  it  being  in- 
tended by  said  BoUes  and  Thompson  to  associate  others  with  them 
in  the  purchase,  and  to  put  up  the  same  in  lots  at  public  sale,  it 
was  agreed  between  him  and  said  Bolles  and  Thompson,  that  he 
should  continue  to  hold  the  title,  and,  at  the  request  of  them  and 
their  associates,  make  to  the  several  purchasers  of  lot?,  at  such 
public  sale,  deeds,  &c. ;  and  that  he,  this  defendant,  would  re- 
ceiYe  from  said  Bolles  and  Thompson,  in  part  payment  &c.,  the 
bonds  and  mortgages  of  such  purchasers  of  lots,  or  such  of  them 
as  he  should  select,  to  be  executed  by  such  purchasers  of  lots  to 
this  defendant.  That  afterwards,  in  or  about  November  of  said 
year,  such  public  sale  of  lots  was  made  by  said  Bolles  and 
Thompson  and  their  associates ;  and  that  at  such  sale  the  com- 
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plunant  bid  for  the  tract  mentioned  in  the  deed  set  forth  in  the 
bill,  and  being  the  highest  bidder,  the  same  was  stmck  off  to 
him,  for  $8,320.  That,  pursuant  &c.,  this  defendant,  together 
with  his  wife,  at  the  request  of  said  Bolles  and  Thompson  and 
their  associates,  executed  the  deed  in  the  bill  mentioned,  and 
handed  it  to  said  Bolles  and  Thompson  and  their  associates, 
or  some  of  them,  to  be  delivered  to  the  complainant,  by  and 
with  the  consent  of  this  defendant,  at  their  request.  That 
the  bond  of  the  complainant,  and  the  mortgage  of  the  com- 
plainant and  his  wife,  mentioned  in  the  bill,  were  made  by  them 
for  $5,546.66,  part  of  the  purchase  money  of  said  tract  so 
struck  off  to  the  complainant,  and  were  by  the  complainant 
delivered  to  said  Bolles  and  Thompson  and  their  associates,  to 
be  disposed  of  by  them  as  they  saw  fit  in  their  discretion.  That 
said  complainant  paid  to  said  Bolles  and  Thompson  and  their 
associates  $2,763.34,  on  account  of  the  purchase  money  for 
said  tract  so  purchased  by  said  complainant ;  and  that  no  part 
of  the  same  was  paid  or  ever  came  to  the  hands  of  this  defendant. 
That  said  bond  and  mortgage  were  delivered  to  this  defendant 
by  said  Bolles  and  Thompson  and  their  associates ;  this  defend- 
ant having  selected  the  same,  according  to  said  agreement  &c., 
together  with  divers  other  bonds  and  mortgages  of  other  persons, 
in  payment  of  a  part  of  the  consideration  money  of  the  said  sale 
by  this  defendant  to  said  Bolles  and  Thompson ;  that  said  con- 
sideration money  being  $75,000.  That  said  Bolles  and  Thomp- 
son and  their  associates  sold  the  said  lands  bought  by  them 
from  this  defendant  as  aforesaid,  for  $125,000.  That  the  price 
or  consideration  at  which  this  defendant  really  sold  and  conveyed 
to  the  complainant  as  aforesaid  would  not  exceed  $5,000,  oi 
thereabouts,  if  the  price  at  which  this  defendant  sold  the  whole 
of  said  lands  were  divided  and  distributed  among  the  several  lots 
in  which  the  same  were  sold  by  said  Bolles  and  Thompson  and 
their  associates  according  to  the  relative  and  respective  values  of 
the  several  lots  of  the  same. 

That,  before  the  making  of  said  agreement  by  this  defendant 
with  said  Bolles  and  Thompson,  and  before  the  said  public  sale  of 
lots,  a  full  and  complete  search  and  abstract  of  the  title  of  this 
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defendant  were  made,  at  the  request  and  under  die  JUreetion  and 
Baperintendence  of  said  BoUes  and  Thompson,  at  the  expense  of 
this  defendant,  showing  the  claim  of  title  of  the  same  parcels  of 
said  lands  of  this  defendant ;  and  that  said  Bolles  and  Tliompson 
and  their  associates  were  fully  satisfied  that  this  defendant  was 
■eiied  and  well  entitled  to  the  fee  and  inheritance  of  the  said 
lands,  including  the  parcel  so  conveyed  to  the  complainant  as 
aforesaid,  and  that  no  incumbrance  existed  on  said  last  men- 
tioned tract. 

That  the  complainant,  when  he  bid  oS  said  tract,  and  when  he 
made  and  delivered  said  bond  and  mortgage,  well  knew  that  this 
defendant  had  sold  said  lands  to  said  Bolles  and  Thompson,  for 
said  sum  of  $75,000,  and  that  such  agreement  had  been  made 
by  and  between  them  as  aforesaid;  and  that  this  defendant 
would  convey  said  tract  to  the  complainant  only  upon  the  request 
of  said  Bolles  and  Thompson,  in  pursuance  of  such  agreement  as 
aforesaid ;  that  this  defendant  would  continue  to  hold  the  title  upon 
such  agreement  as  aforesaid ;  that  this  defendant  would  receive 
the  said  bond  and  mortgage  of  the  complainant,  if  at  all,  only  to- 
wards the  payment  of  said  sum  of  $75,000 ;  that  such  search  and 
abstract  had  been  made  as  aforesaid,  and  the  result  thereof;  and 
tibat  this  defendant  would  not  receive  any  part  of  the  money  to  be 
paid  by  the  complainant  on  the  said  purchase  by  him,  over  and 
above  the  amount  secured  by  said  bond  and  mortgage ;  and  all 
the  other  facts,  matters  and  things  hereinbefore  set  forth  and  al- 
leged. And  that  the  complainant  was  one  of  the  associates  of 
the  said  C.  O.  Bolles  and  Thompson  in  the  purchase  of  said 
lands  from  this  defendant ;  and,  as  such,  entitled,  by  a  contract 
made  by  and  between  the  complainant  and  said  Bolles  and 
Thompson,  to  three  of  the  seventy-five  shares,  of  $1,000  each, 
into  which  the  ownership  of  said  lands  was  divided  among  said 
Bolles  and  Thompson  and  their  associates. 

The  defendant  denies  that,  otherwise  than  as  above  set  forth, 
ihe  complainant,  on  or  about  December  8d,  1885,  or  at  any  other 
timej  agreed  to  purchase  of  this  defendant  the  said  land  in  said 
bill  mentioned;  and  that  this  defendant,  at  that  or  any  other 
tiiDe,  represented  himself  to  be  seised  or  entitled  in  fee  8imple> 
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or  to  have  full  power  to  dispoBO  of  the  fee  eimple  of  the  whole  or 
OYery  part  or  any  part  of  said  tract  of  land,  otherwise  than  by 
the  coYenants  in  said  deed,  and  as  appeared  by  the  result  of  the 
search  and  abstract  of  title  so  made  as  aforesaid. 

He  demes  that  said  bond  and  mortgage  were  delivered  to  him^ 
otherwise  than  as  before  mentioned  ;  and  he  denies  that  the  same 
were  accepted  or  received  by  him,  except,  as  before  stated,  firom 
said  BoUes  and  Thompson'and  their  associates,  in  payment,  to 
the  extent  of  the  money  secured  thereby,  of  the  purchase  money 
of  said  lands  so  sold  by  this  defendant  to  said  Belles  and  Thomp- 
son. 

That  he  believes  and  insists,  that,  before  and  at  the  execution 
of  said  deed  and  bond  and  mortgage,  he  was  the  lawful  and  ri|^t 
owner  of  all  the  land  in  said  deed  described,  and  seized  in  fee  of 
every  part  thereof,  and  had  full  power  and  authority  to  convey 
the  same,  and  that  he  then  so  fully  believed. 

He  denies  that  the  complainant  has  been  defrauded  to  his 
^reat  injury  and  damage  as  set  forth  in  the  bill,  and  that  said 
bond  and  mortgage  were  obtained  from  complainant  by  this  de- 
fendant and  others  in  collusion  with  him,  or  otherwise,  by  fraud) 
covin  or  other  misrepresentation ;  and  that  this  defendant,  or 
others  in  collusion  with  him,  falsely  and  fraudulently  represented 
to  ike  complainant,  at  any  time,  that  this  defendant  was  in  pos- 
session of  said  tract  or  any  part  thereof;  and  he  saith  that  no 
representation  whatever  was  made  by  him,  or  any  person  in  his 
behalf,  to  the  complainant,  or  any  other  person,  in  reference  to 
the  possession,  use,  occupancy  or  enjoyment  of  the  said  tract  in 
ibis  defendant  or  otherwise. 

He  denies  that  a  considerable  or  any  part  of  said  tract  was  at 
the  time  of  the  making  said  deed  and  bond  and  mortgage  out  of 
the  possession  of  this  defendant ;  and  saith,  that  the  whole  of 
said  tract  was  in  the  possession  of  this  defendant ;  and  Aat,  as 
he  verily  believes  and  insists,  he  had  good  right  to  convey  the 
same,  and  to  deliver  the  possession  thereof;  and  that,  by  virtue 
of  said  deed,  he  did  deliver  to  the  complainant  full  and  indis- 
putable possession  of  the  whole  of  said  tract. 

He  says  that  the  principal,  but  not  the  only  value  of  said 
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tract,  consists  in  its  Use  and  adaptation  for  the  purposes  of  a 
dock ;  but  denies  that  104  feet  are  necessary  for  such  use. 

He  denies  that  at  the  time  of  the  execution  of  said  deed  a  con- 
siderable, or  any  part  of  said  tract,  was  in  the  possession  of 
Condit  &  Co.,  or  any  other  person,  as  the  lessees  of  Mrs.  Car- 
man, and  that  the  said  Mrs.  Carman,  or  the  said  Condit  &  Co., 
or  any  other  person  as  the  lessee  had  occupied  or  used  the  same, 
or  any  part  thereof,  or  that  she  or  they  at  the  time  of  the  filing 
of  the  said  bill  occupied  or  used  the  same. 

He  says  he  does  not  know,  nor  has  he  been  informed,  save  by 
the  bill,  and  cannot  state  as  to  his  belief  or  otherwise,  whether 
or  not  the  said  Mrs.  Carman,  or  the  said  Condit  &  Co.  as  her 
lessees,  claim  title  to  said  tract,  or  any  part  thereof,  nor  whether 
or  not  the  complainant  was  informed  by  the  attorney  of  Mrs. 
Carman,  &c.,  as  set  forth  in  the  bill ;  but  he  says  that;  the  said 
Mrs.  Carman  was  not,  nor  was  her  husband  at  any  time,  as  far 
as  this  defendant  knows,  and  as  he  verily  belieyes,  ever  in  the 
possession  of  the  said  tract  or  any  part  thereof. 

He  denies  that  said  40  feet  is  absolutely  necessary  to  the  con- 
venient enjoyment  of  the  rest  of  said  tract,  and  that  without  it 
the  said  dock  is  rendered  completely  valueless ;  and  says  that, 
though  he  admits  that  said  40  feet  is  material  and  important  to 
the  value  of  said  dock,  the  same  is  very  valuable  without  said 
40  feet. 

He  says  that,  as  far  as  he  knows,  as  he  verily  believes, 
neither  said  Mrs.  Carman  nor  her  husband  ever  had  any  title  or 
interest  whatever  in  said  tract  or  any  part  thereof. 

That  he  does  not  know,  nor  can  he  state  as  to  his  belief  or 
otherwise,  whether  the  complainant  has  ever  used  or  occupied 
the  said  tract  of  land. 

He  admits  the  several  payments  stated  in  the  bill.  Admits 
the  bringing  the  action  in  New  York,  stated  in  the  bill ;  he  and 
complainant  being  then  residents  in  New  York ;  and  the  plea 
in  that  action,  and  the  discontinuance  and  payment  of  costs,  as 
stated  in  the  bill. 

Admits  the  action  in  the  Circuit  Court  of  Essex  stated  in  bill, 
when  both  he  and  complainant  were  citixens  of  New  York,  and 
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admits  that  suoh  proceedings  were  had  in  that  aotion  as  in  the 
bill  is  set  forth. 

He  says  he  believes,  and  insists,  that  the  complainant  has  a 
good  and  sa£Scient  title  to  the  said  tract  and  every  part  thereof; 
and  saith  that  the  complainant  hath  not  been  in  any  way  dis- 
tnrbed  in  the  possession,  use  and  occupation  of  the  same ;  and 
that,  ever  since  the  making  of  said  deed,  he  has  been,  or  mij^t 
have  been  but  for  his  own  neglect  or  miscarriage,  io  the  receipt 
of  all  the  rents,  issues  and  profits  thereof,  without  the  molesta- 
'  tion,  hindrance  or  denial  of  any  person  whfitever. 

He  submits  and  insists,  that  the  complainant  is  bound,  in  law 
and  equity,  to  pay  him  what  is  due  on  said  bond  and  mortgage ; 
that  the  injunction  should  be  dissolved,  and  be  be  allowed  to 
proceed  in  his  action  on  the  bond  and  on  his  foreclosure  bill ; 
that  if  it  shall  be  ascertained  that  any  defect  exists  in  the  tide 
to  any  part  of  said  tract  the  said  bond  and  mortgage  should  not 
be  declared  void,  or  be  decreed  to  be  given  up  to  be  cancelled ; 
nor  should  he  be  decreed  to  pay  back  the  moneys  received  by 
him  thereon,  or  any  part  thereof;  but  that  such  deduction  and 
abatement  should  be  ordered  by  this  Court  upon  the  said  bond 
as  shall  be  equitable  and  just. 

Testimony  was  taken  on  both  sides  for  the  purpose  of  showing 
whether  or  not  Beach's  title  was  co-extensive  with  the  deed 
given  by  him. 

w^.  C.  Jtf.  Pennington  for  Beach. 

Jl.  Clifford  and  P.  D.  Vroom  for  WaddcU.  They  cited  2 
Wheeler^s  C.  L.  487 ;  5  Mass.  Rep.  357 ;  2  Amer.  C.  L.  486 ; 
Jerem.  Eq.  Jur.  458 ;  2  Story^s  Eq.  Jur.  sec.  778 ;  3  Greenes 
Ch.  Rep.  212 ;  1  Sugd.  on  Vendors^  263. 

The  Chancellor.  The  defect,  if  any,  in  Beach's  title  is, 
not  that  the  title  or  possession  of  any  part  of  the  lot  is  shown  to 
have  been  in  any  other  person ;  but  that  Beach's  deed,  by  the 
length  of  chain  on  one  line  and  an  alleged  wrong  course  on 
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another  lino,  does  not  oover  the  whole  lot.  Beaoh  wu  in  poe- 
sesBion  of  the  whole  at  the  time  of  the  oonreyance  to  Waddell ; 
and  claims  that  his  title  and  his  deed  to  Waddell  oovers  the 
whole.  There  has  been  no  eviction  of  Waddell ;  and  Beach's 
deed  to  Waddell  contains  full  covenants  of  seisin  and  warranty. 
If  there  be  any  qnestion  as  to  Beach's  title  to  the  whole,  it  is, 
at  most,  only  a  disputed  question  as  to  the  true  boundary  line 
between  this  lot  and  an  adjoining  lot  owned  by  Carman.  Under 
these  circumstances  it  is  not  a  case  for  the  rescision  of  the  con- 
tract between  Beach  and  Waddell. 

If  this  Court  could  entertain  the  question  as  to  the  boundary 
line,  a  decision  between  these  parties,  in  favor  of  Beach,  would 
not  bind  Carman.  Carman  is  not,  and  it  is  not  perceived  how 
he  could  be  made  a  party  in  this  suit.  This  goes  to  show,  that 
this  Court  cannot  interpose  in  favor  of  Waddell,  unless  he  shall 
be  eidcted  by  due  course  of  law. 

In  this  view  of  the  case  it  is  not  necessary  for  me  to  consider, 
whether  it  would  be  a  case  for  the  rescision  of  the  whole  contract, 
if  the  title  of  Beach  to  the  strip  alleged  by  Waddell  to  be  in 
Carman  should  prove  defective. 

Decree  for  the  complainant  in  tiie  original  bill. 
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Catherine  Higgins  v.  The  Mayor  and  Common  Council  of 
Princeton,  and  others. 

Whether  there  is  any  power  ander  a  charter  te  ordain  and  provido  the  means  for  the 
ereotkm  of  a  maricetphonse,  and  whether,  if  there  be  such  power,  it  has  been  legallj 
exercised ;  and  whether  a  niarket-houae  can  be  lawf  ally  erected  on  a  part  of  the 
main  street  running  through  a  city,  are  questions  of  law,  which  this  Court  will  not 
entertain,  unless  there  be  something  further,  in  the  case  presented,  which  is  within 
the  jurisdiction  of  the  Court,  and  which  calls  for  its  equitable  interposition. 

Quere:  whether  a  marketrhouse  in  such  a  street  is  a  nuisance. 

If  it  be,  it  is  a  public  nuisance ;  and  this  is  not  the  Court  for  the  correction  of  public 
abuses. 

That  a  dwelling-house  in  the  neighborhood  of  the  propo:ed  site  for  a  market-honie 
would  be  lees  eligible  as  a  dwelling-house,  is  not  that  kind  of  private  injury  to  grow 
out  of  a  public  nuisance  which«  would  authorize  the  interposition  of  a  Court  of 
Equity. 

On  tho  27th  November,  1822,  the  Legislature  passed  ^^  An  act 
for  the  incorporation  of  the  town  of  Princeton ;"  by  which  it  is 
provided :  That  the  Mayor,  Recorder,  Aldermen  and  Assistants, 
or  a  majority  of  them  of  which  the  Mayor  or  Recorder  shall  be 
one,  may,  from  time  to  time,  hold  a  common  council  within  said 
Borough,  at  such  place  as  the  Mayor,  or  in  his  absence  the  Re- 
corder shall  appoint,  and  make  such  by-laws,  ordinances  and 
regulations,  in  writing,  not  repugnant  to  the  laws  and  Constitu- 
tion of  this  State  or  of  tho  United  Statesj  and  the  same  to  en- 
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force,  revoke,  alter  and  amend,  as  to  them  shall  appear  necessary 
for  the  well  ordering  and  goyeming  of  the  said  Borough  and  the 
inhabitants  thereof;  to  appoint  a  Borough  Treasurer,  Clerk, 
Marshal,  and  such  other  subordinate  officers  as  they  may  think 
necessary  for  the  good  government  of  the  said  Borough  ;  and  to 
annex  such  fees  to  the  several  offices  of  the  Corporation  as  &c. ; 
and  to  impose  and  tax  reasonable  fines  and  amercements  against 
and  upon  all  persons  who  shall  offend  against  the  laws,  ordin- 
ances and  regulations  of  the  Corporation,  made  as  aforesaid : 
Provided  that  no  fine  or  amercement  shall  exceed  $20. 

That  the  inhabitants  of  the  Borough,  at  their  annual  town 
meetings,  may  vote  such  sum  or  sums  of  money  as  they  may 
think  necessary  to  bo  raised  for  the  ensuing  year,  for  the  exigen- 
cies of  the  said  Borough ;  which  sum  shall  be  assessed  upon  the 
inhabitants  by  the  Assessor,  agreeably  to  the  laws  and  regula- 
tions to  be  made  by  the  Common  Council  for  tho  purpose,  and 
collected  by  the  Collector  at  such  time,  and  be  paid  and  disposed 
of  in  such  manner  a9  the  Common  Council  shall  direct ;  and  if 
no  sum,  or  an  insufficient  sum  shall  be  voted  to  be  raised,  and 
the  interest  of  the  Borough  require  it,  the  Common  Council  are 
authorized  to  call  a  meeting  of  the  inhabitants,  by  advertisement, 
giving  at  least  five  days  notice,  and  propose  to  them  the  sum  in 
their  opinion  necessary  to  be  raised  ;  and  whatever  sum  the  in- 
habitants shall,  by  plurality  of  voices,  vote  to  be  raised,  shall  be 
assessed  and  collected,  paid  and  disposed  of  in  manner  aforesaid : 
Provided  that  any  person  may  appeal  from  his  assessment  to  the 
Common  Council. 

That  all  such  improvements  on  or  in  front  of  vacant  lots  as 
shall  or  may  be  authorized  or  required  to  be  made  by  any  law, 
ordinance,  regulation  or  other  act  of  the  said  Corporation,  shall 
be  made  by  an  equitable  assessment  upon  the  inhabitants  of  said 
Corporation. 

On  the  80th  July,  1850,  Catherine  Higgins  exhibited  her  bill 
in  this  Court,  stating  the  act  of  incorporation ;  and  that  an  an- 
nual meeting  of  the  inhabitants  of  the  Borough  was  held  on  the 
fint  Mond»7  of  April,  I86O9  finr  the  purpose  of  holding  the  an- 
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nnsl  election  for  officers ;  and  that,  after  the  election  of  officenr 
was  over,  and  without  any  public  notice  having  been  previously^ 
given  to  the  inhabitants,  and  in  the  absence  of  some  persons  who^ 
having  voted  at  the  election,  had  left  the  polls,  and  in  the  ab- 
sence of  a  very  large  majority  of  the  lawful  voters  of  said  Bor- 
ough, resolutions  were  offered  and  passed,  in  effect,  that  a  market 
house  should  be  erected  in  the  Borough ;  and  also  that  $1,000  be 
raised  by  tax  to  build  said  market  house ;  and  that  the  Mayor 
should  call  the  citizens  together  within  one  week,  to  select  a 
proper  site  for  the  building ;  and  that  the  said  market  should  not 
be  located  in 'the  main  street  between  the  City  Hotel  and  Wash- 
ington street. 

That  the  vote  upon  the  question  whether  there  should  be  a 
market  house  was  carried  in  the  affirmative  by  only  one  vote^^ 
28  voting  for,  and  22  against  it. 

That  the  complainant  hath  been  informed,  that  there  were 
some  unlawful  vote  or  votes  received  in  taking  that  question,  and 
she  believes  it  to  be  true ;  and,  further,  that  she  has  been  in- 
formed and  believes,  that  the  vote  was  instigated  by  the  butchers 
of  the  town,  rather  than  by  those  whom  the  butchers  supply. 

That  no  meeting  of  the  inhabitants  was  called  by  the  Mayor 
in  pursuance  of  said  resolution  for  the  purpose  of  selecting  a  site 
for  said  market  house  ;  but,  on  the  contrary,  that  only  one  meet- 
ing for  such  purpose  was  held,  and  that  was  held  on  the  8ih 
April,  1850,  at  the  call  of  A.  L.  Martin,  Clerk  pro  tern,  of  said 
Common  Council ;  which  said  call  did  not  show  that  it  was  made 
in  pursuance  of  said  above  mentioned  resolution  ;  and  that  it 
was  not  signed  in  the  name  of  the  Mayor,  nor  by  the  order  of  the 
Mayor,  as  neither  the  name  of  the  Mayor  nor  the  order  of  the 
Mayor  appeared  in  said  cajl,  although  said  call  was  in  writing. 

That  at  the  said  meeting  of  a  portion  of  the  inhabitants,  held 
in  pursuance  of  said  call  of  said  A.  L.  Martin,  there  was  some 
misunderstanding  among  some  of  the  said  inhabitants  then  pres- 
ent as  to  the  specific  object  of  the  meeting  and  as  to  the  powers 
of  the  said  meeting ;  and  that  a  motion  was  made  to  adjourn  the 
said  meeting  to  some  future  day,  in  order  more  fully  to  arrive  at 
tiie  wish  of  the  majority  of  the  inhabitants  respecting  the  said 


813        HZGOINB  V.  THE  KATOB  Aa  OF  PBINCSIOir.      [SXPT 

maricet  honse ;  that  such  motion  was  declared  to  be  oat  of  or- 
der ;  and  that  a  vote  was  then  taken  by  a  large  portion  of  the 
penons  then  present,  a  majority  of  whom  TOted  to  locate  the  said 
market  house  somewhere  between  tiie  City  Hotel  and  Washington 
street,  being  the  site  preyioasly  voted  against  as  aforesaid. 

That  the  said  Common  Council,  a  majority  of  whom,  if  not 
the  whole  number,  as  the  complainant  has  been  informed  and  be- 
lieres,  were  and  still  are  of  opinion  that  the  said  market  house 
ong^t  not  to  be  erected  on  the  site  so  selected  at  the  said  meeting 
held  on  the  said  8th  of  April,  1850,  nor  at  any  other  site  in  the 
said  street,  being  the  main  street  through  the  said  Borough ;  yet 
that  said  Common  Council  seem  to  be  under  the  impression  that 
the  vote  so  taken  at  the  meeting  last  mentioned  should  be  con- 
sidered as  the  wish  of  the  majority  of  the  inhabitants,  and  that 
they,  the  Common  Council,  were  bound  in  duty  to  locate  said 
market  house  accordingly,  notwithstanding  the  judgment  and 
opinion  of  a  majority  of  said  Council  would  have  led  them  to 
decide  that  such  location  was  impolitic,  tending  to  disfigure  and 
obstruct  the  said  street,  and  hurtful  to  the  interests  of  the  mar- 
ket itself. 

That  said  Council,  whose  duty  in  the  premises,  as  the  com- 
plainant charges,  was,  to  locate  said  market  house,  if  they  deemed 
it  beneficial  to  said  inhabitants  to  have  a  market  house  in  said 
Borough,  at  such  place  as  would  in  their  judgment  and  under 
the  responsibility  of  their  sworn  trust  as  guardians  of  the  private 
rights  of  the  citizens  as  well  as  the  public  interest  of  the  Bor- 
ough, best  promote  the  welfare  of  the  inhabitants  and  the  pros  - 
erity  of  the  town.  And  the  complainant  submits,'that,  even  if 
a  majority  of  the  inhabitants  had  expressed  a  wish  to  locate  the 
said  market  house  at  a  place  which  thet  said  Council  should  have 
deemed  improper  and  unsuitable,  it  woula  have  been  the  duty  of 
the  said  Council  to  have  disregarded  the  votes  of  the  majority  of 
voters,  and  acted  with  respect  to  their  own  views  of  the  rights  of 
the  minority  and  of  those  citizens  who  are  interested  in  the 
question,  but  who  go  not  to  the  polls  to  vote,  and  of  the  general 
interest  of  the  Borough. 

That  tiie  complainant  is  informed  and  believes  it  to  be  true. 
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that  the  Common  Connoil  hftTO  not  ordained  in  due  and  solemn 
form  that  the  interest  of  the  inhabitants  of  said  Borough  requires 
a  market  house ;  nor  have  they  passed  any  ordinance  or  law,  as 
the  complainant  has  been  informed  and  believes,  authorizing  the 
erection  of  any  market  house  in  the  main  street  of  said  Borough, 
nor  in  any  other  part  of  said  Borough. 

That  the  complainant  has  been  informed  and  believes,  that  the 
said  Common  Council  have  made  a  contract  with  one  Noah 
Green  to  erect  the  said  market  house,  on  a  site  selected  under 
the  vote  taken  on  the  8th  of  April,  1850,  as  aforesaid ;  the  same 
being  in  the  said  Main  street,  between  the  City  Hotel' and 
Washington  street,  and  nearly  opposite 'the  residence  of  the 
complainant ;  and  that  Noah  Green  has  been  prepariug  to  erect 
said  matket  house,  on  said  site,  and  is  now  progressing  in  die 
erection  thereof,  having  brought,  or  caused  to  be  brought 
on  the  ground,  for  that  purpose,  materials  for  the  same,  ' 
such  as  earth,  iron  columns  or  posts,  and  timbers ;  and  is  en- 
gaged, with  several  men,  in  erecting  the  said  market  house,  with 
the  utmost  speed,  as  if  to  discourage  the  complainant  and  other 
inhabitants  aggrieved  thereby  from  taking  legal  measures  to  ar- 
rest it. 

That  the  value  of  the  property  whereon  the  complainant  now 
resides,  in  which  not  only  she,  but  her  children,  several  of  whom 
are  minors,  are  interested,  they  being  the  owners  thereof,  will  be 
greatly  depreciated  if  the  said  market  house  should  be  erected 
where  it  is  now  about  to  be  erected ;  the  same  being  only  about 
100  feet  from  the  said  residence  of  the  complainant. 

That  the  market  house  is  not  only  an  obstruction  to  the  high- 
way, but  will  render  the  residence  of  the  complainant  a  less  val- 
uable one  than  it  now  is,  by  several  hundred  dollars.  That  the 
circumstances  connected  with  a  market  in  any  place,  but  espe- 
cially in  a  small  town  like  Princeton,  where  ordinances  and  strin- 
gent regulations  for  the  government  and  management  of  a  market 
cannot  well  be  enforced,  are  calculated  to  collect  noisy  boys  and 
negroes  at  night ;  to  draw  insects,  and  to  emit  noxious  smells, 
and  to  exhibit  many  unsightly  objects,  and  exert  an  impure  in- 
fluence which  the  complainant  cannot  well  set  forth,  but  which 
21 
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are  apparent ;  all  of  which  tend  to  make  a  market  house  stand- 
ing in  a  public  road,  nnpaved,  as  is  the  said  street,  a  nuisance  to 
any  respectable  dwelling  house  at  the  distance  of  that  of  the 
complunant ;  and  that  the  complainant  feels  that  she  and  her 
family,  being  principally  females,  some  of  whom  are  minors,  of 
whom  she  is  the  guardian,  will  be  greatly  and  irreparably  dam- 
aged in  their  pecuniary  affairs  and  real  estate,  besides  being  sub- 
jected to  great  personal  annoyance  and  discomforts,  in  case  said 
market  house  should  be  erected  as  is  now  contemplated  and 
about  to  be  done* 

That  many  years  ago  a  market  house  was  built  in  the  said 
street,  near  to  the  site  where  the  present  one  is  now  going  up,  but 
a  little  further  from  the  residence  of  the  complainant ;  and  that 
said  market  house  was  taken  down  about  15  years  ago,  by  the 
Common  Council  of  said  Borough,  or  by  their  order,  principally, 
'  if  not  entirely,  because  it  was  considered  a  nuisance  in  the 
street,  obstructing  the  great  thoroughfare  of  the  town,  drawing 
noisy  and  turbulent  boys  and  men  to  it,  as  a  fit  place  of  resort 
for  amusement  and  disorder,  and  as  unsuitable  to  a  market  place 
because  of  the  dust  of  the  street,  and  of  the  little  use  of  such 
house.  And  the  complainant  shows,  that  the  same  objections 
then  urged  against  the  former  market  house  are  valid  against  the 
present  one,  with  the  additional  fact  that  the  town  has  extended, 
and  is  not  as  compact  as  it  then  was,  thereby  rendering  the  dis- 
tance to  a  large  portion  of  the  inhabitants  much  greater  than 
then. 

That  while  the  vote  taken  on  the  day  of  the  annual  meeting  in 
April,  aforesaid,  to  the  effect  that  a  market  house  should  be 
built,  and  $1,000  be  raised  by  tax  for  that  object,  was  a  vote  of 
only  23  in  favor  and  22  against  it,  a  larger  number  of  inhabitants 
than  the  whole  number  of  those  who  voted  cither  for  or  against 
the  measure,  to  wit,  about  CO  persons,  including  the  largest  tax 
payers  in  the  Borough,  remonstrated,  in  writing,  with  the  Coun-* 
oil,  against  the  erecting  of  said  market  bouse ;  and  a  much 
larger  number,  embracmg,  as  the  complainant  fully  believes,  a 
Tcry  large  majority  of  the  inhabitants  of  said  Borough,  are  op- 
posed to  the  erection  of  a  market  hmuie  ia  any  part  of  the  Bor- 
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ongh,  bat  especially  in  the  place  where  it  is  now  about  to  be 
erected,  in  the  main  street  of  the  town. 

That  the  number  of  inhabitants  of  said  Borough  lawfully  en- 
titled to  vote  for  officers  is  about  250,  and  that  the  population  of 
the  Borough  is  supposed  to  amount  to  about  2,000.  That  a 
large  number  of  inhabitants  consists  of  widows  and  other  prop- 
erty owners  who  do  not  go  to  the  polls  to  vote,  but  who  are  deeply 
interested  in  the  question  of  a  market  house,  and  whose  remon- 
strances ought  not  to  be  disregarded.  That  the  complainant 
folly  believes,  from  what  she  hears  from  many  of  the  inhabitants, 
and  from  other  evidence  within  her  own  knowledge,  that  a  market 
house  is  not  demanded  in  the  said  Borough,  but  is  opposed  by  a 
large  majority  of  the  citizens  of  said  Borough ;  and  that  a  large 
number  even  of  those  who  desire  a  market  house,  perhaps  a  ma- 
jority of  them,  object  to  the  erection  of  it  in  the  main  street 
of  the  town. 

That  on  the  4th  May,  1850,  the  Common  Council  passed  an 
ordinance  for  the  assessment  and  collection  of  the  money  voted 
at  the  aforesaid  annual  meeting  for  the  use  of  the  Borough ;  in 
which  ordinance  it  was  made  the  duly  of  the  Assessor  to  assess 
the  sum  of  $1700,  equitably  upon  all  &c. ;  which  the  Assessor 
shall  set  down  in  writing,  that  the  Common  Council  may  ascer- 
tain that  every  individual  is  duly  and  justly  assessed. 

That  the  Collector  of  the  Borough  has  demanded  of  the  com- 
plainant a  certain  sum,  for  tax,  the  principal  part  of  which  was 
for  the  building  of  the  market  house.  That  the  complainant, 
never  having  been  called  on  by  the  Assessor  for  an  account  of 
her  property  made  rateable  by  the  said  ordinance,  was  ignorant 
whether  said  tax  against  her  was  just  or  not ;  and  upon  inquiry 
has  learned  that  the  Assessor  had  very  generally  neglected  to 
call  upon  the  citizens,  to  assess  their  property,  but  had  made  his 
assessment  without  an  account  being  rendered  to  him,  by  the  sud 
inhabitants,  upon  application.  And  the  complainant,  further  in- 
quiring into  the  mode  and  principle  of  said  assessment,  ascer- 
tained that  the  said  Assessor  had  not  pursued  the  directions 
given  in  said  ordinance,  but  had  omitted  and  neglected  to  asses6 
any  portion  of  said  tax  on  much  if  not  all  of  the  chattels,  effeotfr 
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and  estates  of  taxable  persons  within  said  Borough,  whereby  the 
land  of  the  complainant  and  of  other  citizens  was  unfairly  and 
unjustly  taxed.  That  said  Collector  is  diligent  in  collecting  all 
the  taxes  he  can  collect,  and  refers  the  complainant  and  others 
who  feel  aggrieved  to  the  Common  Council,  who  sit  to  hear  ap- 
peals in  cases  of  taxation  in  August  next. 

That,  unless  the  said  Collector  and  the  said  Common  Council 
and  said  Noali  Green  be  restrained  from  collecting  said  tax  and 
from  erecting  the  said  market  house,  the  complainant  will  be  ag- 
grieved and  will  sustain  injury,  and  will,  in  a  great  measure,  be 
without  adequate  redress  in  a  court  of  common  law,  as  she  is  in- 
formed ;  and  that  an  unauthorized  debt  will  be  entailed  upon  the 
inhabitants  of  said  Borough,  caused  by  erecting  a  market  house 
at  a  greater  coat  than  was  ever  directed  at  the  last  annual  meet- 
ing. 

That  the  said  main  street  is  not,  as  the  complainant  is  informed 
and  believes,  subject  to  such  or  any  other  encroachment,  either 
by  the  said  Common  Council  or  by  any  other  body  or  persons  ; 
that  the  said  street  is  not  the  property  of  sajd  Borough,  and  can- 
not be  taken,  altered  or  obstructed  by  any  order  or  ordinance  of 
said  Borough  for  the  purpose  of  erecting  a  market  house  or  any 
other  building  thereon ;  that  the  jurisdiction  and  power  of  said 
Council  do  not  reach  and  affect  the  said  main  street  in  the  same 
manner  and  extent  as  they  affect  and  control  the  other  streets  of 
said  Borough. 

That  said  main  street  is  the  ancient  road  known  in  law  as 
"  The  great  road  leading  from  Elizabeth  Town  to  Trenton,"  and 
can  be  occupied  and  altered  only  in  pursuance  of  the  laws  of  this 
State  conccrniug  roads  ;  and  the  complainant  submits,  whether 
this  highway  is  under  the  control  of  said  Common  Council,  and 
whether  said  Council  have  any  better  right  to  erect  a  market 
house  or  any  other  house  in  said  great  road  than  any  other  body 
or  individuals  have  ;  and  whether  said  road  is  not  secured  for 
public  traveling  and  for  no  other  purpose;  and  whether  the 
building  of  a  market  house  in  said  road  is  not  in  violation  of  the 
laws  of  this  State  and  prejudicial  to  the  rights  of  travelers  on 
said  highway. 
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That  the  said  market  honse,  if  erected  where  it  is  about  to  be 
erected^  will  necessarily  incommode  and  obstmct  traveling  on 
said  highway,  &c. 

The  bill  prays  that  the  Common  Council  and  Noah  Green  may 
desist  from  any  further  erecting  the  said  market,  and  the  said 
Collector  from  collecting  the  said  Borough  tax,  till  the  legality 
of  its  assessment  may  be  examined  before  the  proper  tribunal ; 
and  that  the  complainant  shall  have  such  further  and  other  relief 
&c« ;  and  prays  injunction  and  subpoena. 

An  injunction  was  granted,  by  Master  Ewing,  pursuant  to  the 
prayer  of  the  bill. 

On  the  10th  July,  1850,  the  defendants  put  in  their  joint  and 
several  answer. 

The  answer  admits  the  annual  meeting  stated  in  the  bill ;  and 
that  at  such  meeting  certain  resolutions  were  adopted  upon  the 
subject  of  erecting  a  market  house ;  but  the  defendants  deny  that 
said  resolutions  were  adopted  in  the  manner  and  under  the  cir- 
cumstances set  forth  in  the  bill ;  but  allege  that  after  the  said 
meeting  was  organized,  and  at  about  11  o'clock  in  the  forenoon, 
a  resolution  was  adopted  in  the  following  words,  to  wit :  '*  Re- 
solved, that  a  vote  whether  a  market  house  be  erected  or  not  be 
taken  at  8  o'clock  this  afternoon."  That  no  opposition  was 
made  to  this  resolution,  and  that,  immediately  after  its  adoption, 
public  proclamation  was  made,  and  notice  given  by  the  presiding 
officer  of  the  meeting,  that  at  3  in  the  afternoon  the  people  would 
be  called  upon  to  vote  upon  the  question  of  erecting  a  market 
house  ;  and  again,  at  about  half-past  1,  after  the  polls  had  been 
closed  and  the  votes  counted,  and  when  a  very  large  number  of 
persons  were  present  to  hear  the  result  of  the  election,  public 
notice  was  again  given  by  the  presiding  officer  that  at  8  o'clock 
the  question  of  the  market  house  would  come  up  for  decision. 
That  when  the  hour  of  3  arrived,  and  after  a  statement  had  been 
made,  by  the  late  Mayor,  of  the  finances  of  the  Borough,  the 
following  resolutions  were  adopted:   ^^ Resolved,  that  9800  be 
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raised  by  tax  to  pay  the  existing  debts :  ResolYed,  ihat  a  market 
house  be  erected  in  the  Borough:  Resolved)  that  $1,000  be 
raised  by  tax  to  build  said  market  bouse :  Resolved,  that  the 
Mayor  call  the  citizens  within  one  week  to  select  a  proper  site 
for  the  building :  Resolved,  that  $150  be  raised  by  tax  for  the 
purpose  of  cisterns  in  the  Borough  :  Resolved,  that  (50  be  raised 
by  tax  for  the  use  of  the  Fire  Department." 

That  these,  as  appears  by  the  minutes  of  said  meeting,  are 
the  only  resolutions  that  were  adopted ;  no  such  resolution  as 
that  stated  in  the  bill,  to  the  effect  that  the  market  house  should 
not  be  located  in  the  main  street  between  the  City  Hotel  and 
Washington  street  was,  so  far  as  these  defendants  know  or  be- 
lieve, adopted. 

That,  in  pursuance  of  one  of  the  said  resolutions,  a  meeting  of 
the  citizens  was  called  for  the  purpose  of  selecting  a  site  for  the 
market  house,  to  be  held  on  the  8th  of  April ;  printed  notices  of 
which  were  set  up  &c.,  and  a  copy  inserted  in  the  Princeton 
Whig,  signed  by  A.  L.  Martin,  Clerk  pro  tem.j  by  the  express 
order  and  direction  of  the  Mayor. 

That  the  Common  Council,  at  a  meeting  held  on  the  3d  of 
April,  two  days  after  the  annual  meeting,  passed  the  following 
resolutions  :  "  Resolved,  that  the  inhabitants  be  called  together 
to  determine  where  the  market  house  shall  be  located^  on  Monday 
next,  the  8th  inst.,  at  3  o'clock  P.  M.,  at  the  house  of  J.  V.  D. 
Joline:  Resolved,  that  the  notice  be  by  printed  hand-bills." 
That  thus  the  sanction  of  the  Common  Council  was  given  to  this 
meeting  of  the  inhabitants  for  the  purpose  of  selecting  a  site  for 
the  proposed  market  house. 

The  answer  then  states  the  meeting  on  the  8th,  and  the  result 
of  it ;  and  that  a  large  majority  voted  for  the  site  on  which  &c. 

The  answer  denies  that  the  Common  Council  or  a  majority  of 
them  are,  or  ever  have  been,  of  the  opinion  that  the  market  house 
ought  not  to  be  located  on  the  site  selected  at  said  meeting. 

It  states,  that,  although  it  be  true,  as  stated  in  the  bill,  that 
the  Common  Council  have  not  ordained  in  due  and  solemn  form 
that  the  interests  of  the  inhabitants  of  the  Borough  require  a 
market  house,  or  passed  any  ordinance  or  law  authorising  the 
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erection  of  a  market  hooBe,  yet  they  haye  done  all  that  was 
deemed  necessary  or  proper  for  them  to  do  in  the  premiaei. 
That  at  a  meeting  of  said  Council,  held  as  early  as  April  9, 1850^ 
a  special  committee  was  appointed  upon  the  subject  of  a  market 
house,  and  that,  on  the  8d  June,  thereafter,  the  conmiittee  made 
a  report  recommending  that  the  building  be  located  in  front  of 
the  Ciiy  Hotel,  &c.,  (the  place  designated,)  which  report  was 
adopted  by  the  Common  Council  on  that  day ;  and  on  the  same 
day  it  was  resolved,  that  the  market  house  be  constructed  on  the 
plan  &c.  of  the  market  house  in  Trenton,  (dimensions  given ;) 
and,  by  another  resolution,  the  Mayor  was  authorized  to  invite 
proposals  for  constructing  the  building.  That,  at  a  meeting  of 
the  Common  Council,  held  June  10th,  several  proposals  were 
presented ;  and  that  of  Noah  Oreen,  being  the  lowest,  was  ac- 
cepted ;  and  the  committee  on  the  market  house  were  instructed 
to  contract  with  him.  That  a  contract  in  writing  was  executed, 
and  reported  to  a  subsequent  meeting  of  the  Common  Council, 
and  approved  by  them ;  and  the  said  Noah  Green  had  furnished 
all  the  materials  necessary  for  the  completion  of  the  buildbg, 
and  was  preparing  the  roof  for  being  tinned  when  he  was  re- 
strained by  the  injunction. 

The  answer  denies  that  the  complainant's  property  will  be  de- 
preciated, and  says  that  the  defendants  are  satisfied  that  it  wiU 
be  rendered  intrinsically  more  valuable,  although  as  a  pnvate 
residence  it  may  be  made  less  private  and  therefore  less  agreea- 
ble* It  states  what  the  old  market  was ;  and  that  it  had  a  town 
house  and  Borough  prison  connected  with  it.  It  contains  state- 
ments as  to  said  highway ;  and  denies  that  the  market  house  will 
be  any  obstruction  to  it. 

A  motion  was  made  to  dissolve  the  injunction. 

John  P.  Stockton  and  it.  S.  Field  in  support  of  the  motioii. 
They  cited  Story^s  Eq.  Jur.j  sec.  925 ;  Saxton^s  Ch.  476, 696; 
16  Ves.  842 ;  Ambler,  168 ;  1  Green's  CA.  64 ;  2  lb.  365, 186, 
426 ;  18  Ves.  211 ;  8  Atk.  751 ;  1  Hoist.  Ch.  Rep.  14,  81; 
1  Borbwfr's  Ch.  Prac.  642;  2  John.  Ch.  148,  204 ;  1  Bland, 
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866 ;  a  Grtin^s  CA.446 ;  ^ngdl  ^Ames  <m  Carparatumsy  604 ; 
1  p'aigt,  Sll ;  2  Green'*  CA.  482. 

Jhgtman  ftod  Jame5  5.  Gr«en  contra.  They  cited  2  £^  Com. 
176;  2  FTflWi,  285  4  Petersy  168  ;  Sorf.  CA.  540  5  2  JoAn. 
Jlqi.'  867 ;  16  lb.  447 ;  6  Peters^  431,  499,  688  ;  1  Halst.  Rep. 
862 ;  4  Paigij  610 ;  12  Peters^  91 ;  19  Ves.  622  ;  6  John.  Ch., 
JMsance  ;  Angell  on  Tide  Waters^  121  ;  2  John.  Ch.  Rep. 
162 ;  5  /*.  101 ;  9  Paigej  323  ;  Saxt.  Ch.  157, 694  ;  1  Green's 
Ck.  188 ;  13  Petersy  687  ;  11  Peters,  420,  557 ;  2  Pc/'er*,  658. 

The  Chancellor.  Whether  there  is  any  power  under  the 
ehtfter  to  ordain  and  provide  the  means  for  the  erection  of  a 
Utrket-honse,  and  whether,  if  there  be  such  power,  it  has  been 
legally  exercised ;  and  whether  a  market-house  can  be  lawfully 
erected  on  any  part  of  the  main  road  running  through  Princeton, 
are  questions  of  law  which  this  Court  will  not  entertain,  unless 
there  be  something  further,  in  the  case  presented,  which  is  within 
the  proper  jurisdiction  of  the  Court,  and  which  calls  for  its  equi- 
table interposition.  If  this  Court  should  entertain  an  opinion 
against  the  defendants  on  all  the  questions  above  stated,  there 
would  be  no  ground  for  its  interposition  by  injunction,  un- 
less the  case  could  be  brought  within  the  class  of  cases  in  which 
the  Court  interferes  for  the  prevention  of  nuisances.  The  in- 
junction cannot  be  retained  unless  a  market-house  in  the  place 
seleoted  can  be  declared  a  nuisance.  I  am  not  prepared  to  say 
it  would  be  a  nuisance. 

But  if  a  nuisance,  it  would  be  a  public  nuisance ;  and  this  is 
not  the  Court  for  the  correction  of  public  abuses.  And  I  do  not 
consider  the  fact  that  a  dwelling-house  in  the  neighborhood  might 
be  less  eligible  as  a  dwelling-house  to  be  that  kind  of  private 
^njury  to  grow  out  of  a  public  nuisance  which  would  authorize 
die  interposition  of  this  Court.  And  I  see  no  such  irreparable 
injury  to  result  to  the  complainant  as  should  induce  its  interpo- 
ntion  by  injunction.  The  question  involved  should  therefore  be 
left  to  the  action  of  the  law  courts. 

As  to  the  obstruction  of  the  public  road,  if  the  market-house 
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would  be  sach  obstracnon,  and  it  be  made  without  authority,  it 
would  be  a  public  abuse,  for  the  correction  of  which  this  ia  not 
the  proper  tribunal. 

Without  deciding,  therefore,  the  seyeral  questions  argued,  as  to 
the  powers  giren  by  the  charter,  &c.,  I  shall  dissolve  the  in- 
junction on  the  ground  that  I  do  not  think  it  a  case  for  an  in- 
juncdon. 

Injunction  dissolred. 
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On  the  14th  of  December,  1841,  Arnow  gave  to  Samuel  Loyd 
a  mortgage  for  $500  on  the  said  lot  by  the  same  descriptioii. 
On  the  10th  of  March,  1843,  this  mortgage  was  assigned  to  Jo- 
seph C.  Potts,  the  complainant,  who  has  filed  a  bill  of  foreclosiire 
thereon. 

On  the  10th  of  January,  1840,  Redmond  and  wife  conveyed 
to  William  G.  Cook,  for  (1,000,  a  lot  in  Trenton,  beginning  on 
the  north  side  of  Hanover  street,  at  a  point  250  feet  east  from 
the  comer  of  Montgomery  street,  thence  running  eastwardly 
along  Hanover  street,  50  feet,  &c. ;  thus  conveying  to  Cook  25 
feet  of  the  50  feet  which  he  had  before  conveyed  to  Arnow. 
This  deed  from  Redmond  and  wife  to  Cook  contained  full  cove- 
nants. Cook  conveyed  to  Grant  50  feet  by  the  same  description 
as  in  the  deed  from  Redmond  and  wife  to  Cook.  Grant  then 
conveyed  the  western  half  of  the  said  50  feet ;  and  this  western 
half  came,  by  mesne  conveyances,  to  McKelway ;  the  deed  to 
him  bearing  date  October  23, 1843.  The  description  in  the 
deed  to  McKelway  is  as  follows :  ^^  all  that  certain  lot  in  Tren- 
ton, (bemg  250  feet  east  of  Montgomery  street,)  in  width  25  feet, 
on  the  northerly  side  of  Hanover  street,  &c.,  lying  between  a 
lot  of  Alexander  H.  Arnow,  on  the  west  side  thereof,  and  a  lot 
of  William  Grant,  on  the  east  side  thereof;  showing  that  it  was 
still  supposed  that  Arnow's  50  feet  lay  west  of  the  25  feet  con- 
veyed to  McKelway ;  for  if  Arnow's  lot  runs  50  east  from  a  point 
225  feet  east  from  the  comer  of  Montgomery  street,  then  the 
deed  from  Redmond  to  Cook  for  50  feet,  commencing  at  a  point 
250  yeet  east  from  Montgomery  street,  would  only  convey  to 
Cook  25  feet,  if  the  description  in  the  deed  to  Amow  is  to  be 
adhered  to. 

McKelway  built  a  house  on  the  lot  described  or  supposed  to 
be  described  in  the  deed  to  him ;  and,  on  the  12th  of  July,  1844, 
gave  a  mortgage  on  said  lot  to  Samuel  B.  How,  for  (1,100. 

On  the  25th  of  January,  1840,  Robert  F.  Stockton,  by  a  deed 
of  release,  reciting  that  Redmond  and  his  wife,  by  mortgage  dated 
September  15, 1835,  had  mortgaged,  for  $17,000,  to  Stockton^ 
certain  lands  of  which  the  lands  described  in  the  release  was  a 
part,  released  to  Redmond  all  that  part  of  the  mortgaged  premi- 
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86B  commencing  on  the  north  side  of  Hanover  Btreet,  at  a  point 
60  feet  east  of  the  comer  of  Montgomery  street,  and  mnning 
thence  easterly,  along  Hanorcr  street,  250  feet,  thence,  &c. 
The  release  says  it  was  made  at  Redmond's  request. 

This  gives  300  feet  from  the  comer  of  Montgomery  street, 
and  this  land  was  no  doubt  released  to  that  point  for  the  reason 
that  Redmond  had  sold  to  that  point.  The  deed  from  Redmond 
to  Cook  commences  250  feet  east  of  Montgomery  street,  and 
runs  50  feet  east  of  that  starting  point,  t.  e.,  up  to  300  feet  east 
of  Montgomery  street. 

The  title  to  the  lot  of  25  feet,  commencing  at  a  point  200  feet 
east  of  Montgomery  street,  being  a  part  of  the  premises  con- 
veyed by  Stockton  to  Redmond,  and  mortgaged  by  Redmond  to 
Stockton,  and  released  by  the  said  deed  of  release,  is  still  in  Red- 
mond ;  t.  e.,  the  description  in  the  deed  from  Redmond  to  Amow 
does  not  cover  it ;  and  Redmond  has  never  conveyed  it  to  any 
other  person. 

There  can  be  no  doubt  that  Redmond  intended  to  convey  to 
Amow,  and  supposed  he  conveyed  to  him,  the  50  feet  west  of 
the  50  feet  he  conveyed  to  Cook ;  and  the  fact  that  McKelway 
was  permitted  to  build  on  the  lot  he  bought  shows,  that  Amow, 
who  lived  in  Trenton,  supposed  he  had  bought  the  50  feet  west 
of  the  lot  on  which  McKelway  built.  All  the  lots  were  in  com- 
mon, and  if  there  was  any  difference  in  the  value,  the  probability 
is,  that  the  more  westerly  the  lot  was  situated  the  more  valuable 
it  was,  the  city  lying  west  of  the  lots. 

The  whole  difficulty,  I  have  no  doubt,  has  grown  out  of  a  mis- 
description in  the  deed  from  Redmond  to  Amow.  And  I  see  no 
way  of  getting  through  the  case  satisfactorily  but  by  reforming 
that  deed,  or  doing  something  equivalent  to  it. 

I  think  the  Court  should  direct  the  25  feet  lot  commencing  at 
200  feet  east  from  Montgomery  street  to  be  sold,  and  that 
Redmond  give  a  deed  for  it  to  the  purchaser,  and  that 
the  next  lot  east  of  it,  of  25  feet,  be  also  sold,  under  the  mort- 
gage from  Amow,  now  held  by  the  complainant  in  this  case,  and 
that  the  proceeds  of  these  two  lots  be  applied  to  pay  the  mort- 
gages in  their  order. 
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This  will  make  every  thing  right.  To  attempt  to  get  through 
learaig  the  first  error  uncorrected  will  make  every  thing  wrong. 

If  the  pleadings  are  not  in  a  shape  to  enable  the  Court  to  give 
relief  in  the  way  suggested,  there  should  be  a  cross  bill  filed. 

Suppose  the  case  to  be  simply  this :  By  mistake  McKelway 
built  a  house  on  Arnow's  lot,  McKelway  having  bought  and  got 
a  deed  for  the  lot  he  built  on,  and  Amow  standing  by,  and  both 
supposing  that  Amow's  lot  was  not  the  lot  built  on,  but  the  lot 
next  to  it,  should  Amow,  in  equity,  have  the  house? 

Should  not  McKelway  be  permitted  to  take  the  house  off  the 
lot?  If  so,  this  determines  in  his  favor  the  question  involved. 
The  equity  does  not  depend  on  the  greater  or  less  facility  with 
which  the  house  could  be  removed. 

The  question  whether  the  mistake  was  in  the  first  deed  is  the 
same  as  if  the  second  deed  had  not  been  given.  The  fact  that 
tiio  second  deed  was  for  two  lots,  one  of  which  was  covered  by  a 
former  deed,  does  not  prove  that  the  mistake  was  in  the  second 
deed  and  not  in  the  first. 

I  think  there  is  enough  in  the  case  to  show  that  the  mistake 
was  in  the  first  deed  without  the  testimony  of  Redmond. 

If  Amow  had  accepted  the  deed  which  Redmond  prepared 
and  tendered  to  him,  for  lots  32  and  83,  instead  of  lots  83  and 
84,  after  the  mistake  was  discovered,  all  would  have  been  right. 
He  ought  to  have  done  so. 

All  further  directions,  or  the  consideration  whether  any  fur- 
ther directions  are  necessary,  may  be  reserved. 
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Chahles  Hoyt  v.  Calvin  Howell. 

B.  8.  died  intestate,  leaTing  a  widow  and  four  daughters,  three  of  whom  were  married 
the  complainant  being  the  hnsband  of  one;  and  leaving  a  farm.    The  married 

I  daughters,  with  their  hoabands  and  the  single  daughter,  conyejcd  the  farm  to  J. 
B.  fbr  $9,750,  with  corenants  by  the  husbands  and  the  single  daughter  of  seizin, 
•nd  against  incumbrances,  except  a  decree  of  the  Orphans*  Court  authorizing  the 
administrator  of  the  intestate,  the  defendant,  to  sell  lands  to  pay  debts,  and  of  war- 
ranty. J.  B.  paid  the  consideration  money  for  the  farm,  and  the  three  husbands  and 
the  single  daughter,  each,  deposited  one-third  of  thei^respectiTe  shares  of  said  con- 
ildenUion  money  in  the  hands  of  the  defendant,  in  trust  to  pay  the  widow  the  interest 
thereof  during  her  life,  and  after  her  death  to  repay  the  same  to  the  persons  who 
■0  deposited  the  same,  or  their  legal  representatives;  and  thereupon  the  widow  ex- 
ecuted to  J.  B.  a  release  of  her  dower  in  the  said  farm ;  and  the  defendant,  being 
the  administrator  of  the  intestate,  by  writing  under  seal,  acknowledged  that,  with 
Meets  he  had  receiTed  and  should  receive,  all  the  debts  would  be  satisfied,  and  exr 
onerated  the  lands  so  conveyed  to  J.  B.  from  the  operation  of  the  said  decree  of  the 
Orphans'  Court.  Afterwards,  the  single  daughter  died,  and  by  her  will  gave  to  the 
wife  of  the  complainant  her  share  of  the  said  moneys  deposited  as  aforesaid,  on  the 
death  of  the  widow ;  and  appointed  the  complainant  executor  of  her  will.  Afterwards, 
the  wife  of  the  complainant  died,  and  administration  of  her  estate  was  granted  to  the 
complainant  The  widow  afterwards  died.  The  complainant,  in  his  own  right,  exhib- 
ited his  bill  against  the  defendant,  for  the  proportion  of  the  said  money  deposited 
with  the  defendant  which  belonged  to  the  said  single  daughter  in  her  lifetime,  and 
also  for  the  proportion  thereof  belonging  to  the  complainant,  divided  to  him  during 
the  coverture  as  husband  of  his  said  deceased  wife,  and  depoBited  by  him  with'^thc 
defendant. 

On  demurrer,  it  was  held,  that  the  complainant  might  come  into  this  Court,  in  his  in- 
dividual right,  to  recover  the  money  so  deposited  by  him  with  the  defendant.  But 
that  he  could  not  sue  in  his  own  right  for  the  money  so  given  to  his  wife  by  the  will 
of  the  single  daughter,  of  which  he  was  executor :  that  for  this  claim  he  could  sue 
only  as  such  executor. 

Charles  Hoyt  exhibited  his  bill,  stating  that,  in  1832,  Ralph 
Smith  died,  intestate,  seized  of  the  lands  described  in  the  bill, 
leaving  a  widow,  Susan  P.  Smith,  and  four  daughters,  to  wit, 
Eleanor  P.  Lewis,  wife  of  James  Lewis,  Jr.,  Adelia  Smith,  An- 
na Maria  Hoyt,  wife  of  Charles  Hoyt,  the  complainant,  and 
Charlotte  S.  Bradner,  wife  of  William  B.  Bradner.  The  prop- 
erty described  in  the  bill  consisted  of  the  homestead  farm  of  the 
intestate^  containing  149  1-2  acres,  a  lot  adjoining  it  on  the 
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east,  containing  21  acres,  and  a  lot  adjoining  it  on  the  west, 
containing  23  acres. 

That  on  the  30th  of  March,  1835,  the  said  James  Lewis  and 
Eleanor  P.,  his  wife,  the  complainant,  Charles  Hoyt,  and  Anna 
Maria,  his  wife,  William  B.  Bradner,  and  Charlotte  S.,  his  wife, 
and  Adelia  Smith,  for  $6,750  to  them  in  hand  paid  hy  one  Jo- 
seph Booth,  by  a  certain  indenture  &c.,  bargained,  sold  and  con- 
veyed to  the  said  Booth,  his  heirs  and  assigns  forever,  the  said 
three  tracts  of  land.     That  in  and  by  said  deed  the  said  James 
Lewis,  Jr.,  Adelia  Smith,  Charles  Hoyt  and  William  B.  Brad- 
ner covenanted  with  the  said  Booth,  his  heirs,  &c.,  that  the  said 
Lewis  and  wife,  Adelia  Smith,  Hoyt  and  wife  and  Bradner  and 
wife  were  the  lawful  owners  of  said  lands,  the  said  Eleanor, 
Adelia,  Anna  Maria  and  Charlotte  having  inherited  the  same 
from  their  father,  Ralph  Smith,  deceased ;  and  the  said  James, 
Adelia,  Charles  and  William  did  thereby  covenant  to  and  with 
the  said  Booth,  his  heirs  &c.,  that  the  said  tracts  or  either  of 
them  were  not  encumbered  by  any  right  of  dower,  save  that  of 
said  Susan,  widow  as  aforesaid,  nor  by  any  judgment  or  decree 
of  any  Court,  save  a  decree  of  the  Orphans'  Court  of  Morris 
county,  authorizing  the  administrator  of  said  intestate  to  sell 
land  to  pay  debts,  nor  by  any  recognizance,  limitation  or  condi- 
tion whatever  ;    that  the  said  Eleanor,  Adelia,  Anna  Maria 
and  Charlotte  were,  up  to  the  time  of  said  conveyance,  seized, 
&c.,  in  fee ;  and  that  the  said  James,  Eleanor,  Adelia,  Charles, 
Anna  Maria,  William  and  Charlotte  had  good  right  to  convey ; 
and  that  [the  said  James,  Adelia,  Charles  and  William,  their 
heirs  &c.,  would  warrant  &c. 

That  after  the  execution  of  the  said  deed,  to  wit,  on  the  30th 
of  March,  1835,  the  deed  was  acknowledged  &c. 

That  the  said  Susan,  widow  as  aforesaid,  in  consideration  of 
the  yearly  value  of  her  dower  in  the  premscs  being  secured  to 
her  and  paid  to  her  as  in  the  bill  after  mentioned,  did,  on  the 
2d  of  April,  1835,  by  deed  reciting  the  consideration  of  $1  to  be 
to  her  paid  therefor,  and  written  under  the  deed  aforesaid,  re- 
mise, release  and  forever  quitclaim,  unto  the  said  Booth,  hifi 
heirs  &c.,  all  dower  and  claim  of  dower  in  said  premises ;  which 
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4iNd  of  release  was  duly  acknowledged  and  recorded  on  the  same 
i»j  of  its  date. 

Thaty  on  the  same  2d  of  April,  Calvin  Howell,  the  defendant, 
who  was  then  sole  administrator  of  &c.  of  said  Ralph  Smith, 
deceased,  did,  bj  his  deed,  acknowledge  and  make  known  to  all 
&o.>  that,  with  the  assets  belonging  to  the  estate  of  his  said  in- 
testate then  in  his  hands,  together  with  what  assets  he  had 
had,  and  with  what  funds  he  had  received  and  would  receive 
through  the  hands  of  the  heirs  of  said  intestate,  all  the  debts 
of  said  intestate,  so  far  as  he  had  been  able  to  ascertain  the 
same,  would  be  fully  satisfied ;  and  ho  did  thereby,  so  far  as 
in  him  lay  as  administrator  as  aforesaid,  exonerate  and  discharge 
all  the  said  lands  described  in  said  deed  to  said  Booth  from  the 
operation  of  a  certain  decree  of  the  Orphans'  Court  of  Morris 
county,  obtained  by  him  for  the  sale  of  certain  lands  of  said  in- 
testate to  pay  debts  ;  which  said  deed  or  writing  under  seal  was 
acknowledged  on  the  day  of  the  date  thereof.  And  that  all  the 
said  three  deeds  were  recorded  on  the  11th  of  April  1835. 

That  at  the  time  of  the  delivery  of  the  said  deed  of  conveyance 
to  Booth  the  whole  of  the  said  consideration  money  of  ^6,750 
was  paid  by  the  said  Booth,  and  received  by  the  said  Adelia 
Smith  and  the  said  James  Lewis  Jr.,  William  Bradner  and  the 
complainant,  in  right  of  their  respective  wives,  to  be  divided 
equally  between  them,  share  and  share  alike ;  and  that  two  third 
parts  of  the  share  of  each,  according  to  said  proportion  and  di- 
vision, were  by  the  said  Adelia  Smith,  James  Lewis,  Jr.,  Wil- 
liam B.  Bradner  and  the  complainant,  appropriated  and  applied 
to  their  own  use  ;  and  that  they,  the  said  Adelia  Smith,  James 
Lewis,  Jr.,  William  B.  Bradner,  and  this  complainant,  in  con- 
sideration of  the  release  of  dower  by  the  said  Susan  as  aforesaid, 
and  in  order  to  secure  for  her,  during  her  natumal  life,  the 
yearly  value  of  her  said  dower,  did  each  deposit  one  third  part 
of  their  respective  shares  of  the  said  purchase  money  paid  by 
Booth,  to  wit,  $562.50  each,  in  the  hands  of  said  Calvin  Howell, 
upon  the  trust  and  confidence  that  the  said  Calvin  should  and 
would,  from  time  to  time,  pay  to  the  said  §usan  the  yearly  in- 
terest thereof)  for  and  during  her  natumal  life,  and  after  her 
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death  to  repay  the  same  unto  them  the  said  persons  so  depositing 
the  same  with  him,  or  their  legal  representatives ;  to  which  ar- 
rangement and  deposit  the  said  Susan  agreed  and  accepted  the 
said  arrangement  in  lieu  of  her  right  of  dower,  and  thereby,  on 
the  said  2d  of  April,  1835,  the  said  Calvin  Howell  became  pos- 
sessed of  the  one-third  of  the  said  consideration  money  paid  as 
aforesaid  by  said  Booth,  in  trust  to  pay  the  yearly  interest 
thereof  to  the  said  Susan  during  her  life,  and  at  her  death  to  di- 
vide the  same  equally  between  the  said  persons  who  deposited 
the  same  with  him,  or  their  legal  representatives. 

That  on  the  1st  of  June,  1837,  the  said  Adelia  died,  having 
never  married,  leaving  a  will  which  was  proved  on  the  16th  of 
of  June,  1837,  by  which,  among  other  bequests,  she  gave  to  her 
sister,  Anna  &(^a  Hoyt,  all  her  proportion,  part  or  share,  (be- 
ing one-fourth,)  of  the  said  monies  remaining  and  being  in  the 
hands  of  Calvin  Howell  during  the  natural  life  of  her  mother, 
the  said  Susan,  and  appointed  Charles  Hoyt  executor  thereof. 
And  that  on  the  16th  of  June,  1837,  the  complainant  proved  the 
said  will,  and  received  letters  testamentary  thereon.  That  af- 
terwards, on  the  24th  of  May,  1839,  his  wife,  the  said  Ann 
Maria  Hoyt  died,  intestate,  and  letters  of  administration  of  her 
personal  estate  were  granted  to  this  complainant  in  1847. 

That  the  said  Susan,  widow  as  aforesaid,  died  April  28, 1844, 
whereby  this  complainant  hath  become  entitled  to  demand  and 
have,  of  and  from  said  Calvin  Howell,  payment  unto  him,  of  the 
proportion  of  the  said  money,  which  belonged  in  her  lifetime  to 
the  said  Adelia,  and  also  of  the  proportion  of  said  money  belong- 
ing to  him,  the  complainant,  to  him  divided  during  the  coverture, 
as  husband  of  the  said  Ann  Maria  Hoyt,  deceased,  and  depos- 
ited by  him  with  the  said  Calvin  Howell,  making  together  $1135) 
with  lawful  interest  from  the  death  of  said  Susan. 

The  bill  prays,  that  the  defendant  may  be  declared  and  de- 
creed to  be  trustee  of  the  said  sums  of  money  so  deposited  with 
him  by  the  said  Adelia  Smith  and  this  complainant,  derived  from 
the  sale  of  the  said  lands  and  premises,  for  the  benefit  of  the 
complainant,  and  that  an  account  may  be  taken  of  the  said 
moneys  which  the  complainant,  as  aforesaid^  claims ;  and  that 
22 
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tt«  Mid  CaItui  Howell,  the  defendant,  maj  be  decreed  to  pay 
li>  the  complainant  such  amount  of  principal  and  interest  as  shall, 
OQ  such  account,  appear  to  be  due,  after  deducting  all  just 
claims  and  demands  of  the  said  Calvin  Howell  as  such  trustee ; 
and  for  such  other  and  further  relief  &c. 

To  this  bill  a  demurrer  was  filed,  assigning  the  following 
causes  of  demurrer : 

Ist.  That  it  appears  by  the  bill,  that  the  shares  of  the  pro- 
ceeds of  the  sale  of  the  land  alleged  to  have  been  placed  in  the 
liands  of  the  defendant  by  Adelia  Smith  and  by  the  complainant, 
to  secure  to  the  widow  a  sum  equal  to  the  value  of  her  dower, 
and  which  share  of  said  Adelia  was  by  her  devised  to  the  wife 
of  the  complainant,  is  to  be  considered  as  real  estate,  and  as 
fluch  descends  to  the  heirs  of  the  said  wife  of  tlio  complainant, 
and  not  to  her  husband  as  administrator  of  his  wife ;  and  that 
the  agreement,  in  said  bill  stated,  that  the  fund  alleged  to  have 
been  placed  in  the  hands  of  the  defendant  was,  on  the  death  of 
said  widow,  to  be  paid  to  Adelia  Smith,  Charles  Hoyt,  the  com- 
plainant, and  others,  being  an  agreement  in  derogation  of  the 
C.  L.,  and  not  in  writing,  is  void. 

2d.  That  said  bill  joins  distinct  and  separate  matters  to- 
gether, in  that  the  complainant  claims  the  share  of  Adelia  Smith, 
which  cannot  accrue  to  him  in  any  other  right  than  as  the  exec- 
utor of  her  will,  and  in  the  same  bill  claims  the  share  of  his  wife, 
which  can  accrue  to  him  in  no  other  right  than  as  the  adminis- 
trator of  his  wife,  or  in  some  other  right  than  as  the  executor  of 
Adelia  Smith ;  and  in  that  the  complainant,  if  he  joined  these 
two  distinct  matters  because  the  fund  out  of  which  they  are  to  be 
paid  is  the  same,  has  omitted  to  make  William  B.  Bradner  and 
James  Lewis,  Jr.,  parties,  though  they  appear  by  the  bill  to  be 
equally  interested  in  the  said  fund. 

8d.  That  the  bill  is  filed  in  the  individual  right  of  the  com- 
plainant, while  it  appears  by  the  bill  that  he  has  in  that  right 
no  interest  in  the  said  fund. 

4th.  That  the  complainant  appears  by  the  said  bill  to  have 
had  a  full  and  complete  remedy  at  law* 
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5th.    That  the  bill  shows  no  suffioient  matter  of  equity,  &c. 

F.  T.  Frelinghuysen  in  support  of  the  demurrer.  He^citei 
2  Story^s  Eq.  Jur.  sec.  793 ;  1  Greenes  Ch.  80 ;  1  Bro.  Ch 
497 ;  1  Williams  on  Executors^  415 ;  Story  on  Plead,  sec.  271 
284. 

C.  Parker^  contra.  He  cited  Coiop.  795, 7 ;  2  Tenn.  Rep.  870 
WUle's  Rep.  405  ;  7  John.  Ch.  110, 115;  1  Green's  Ch.  209 
2  lb.  85 ;  Penn.  Rep.  558 ;  2  Bt/rr.  177 ;  2  Tenn.  il«p.  477 
1  Williams'  Execuiors,  569 ;  2  Com.  Dt>.  209 ;  2  Conn.  Hep 
144,  564 1  2  U.S.  Dig.  502 ;  12  Pick.  173,  5 ;  14  lb.  852 ;  ( 
JoAn.  Rep.  112 ;  1  J5(w^  432 ;  8  Mass.  Rep.  219 ;  2  Fern 
302 ;  10  Simon's  Rep.  254 ;  7  J6*  564 ;  Story's  Eq.  PI.  seo 
271,  278 ;  1  Myln  8f  Craig,  616  to  626 ;  Mitf.  PI.  181,  2. 

The  Chancellor.  The  first  cause  of  demurrer  assigned  i 
not  good.  By  the  sale,  the  lands  were  converted  into  money 
The  case  stated  in  the  bill  is,  that  the  husbands  received  th 
whole  money  for  the  share  of  their  respective  wives,  and  tha 
the  husbands  deposited  with  the  defendant  such  portions  of  th 
money  as,  with  a  like  portion  deposited  with  the  defendant  b; 
Adelia  Smith,  an  uDmarried  daughter  of  the  intestate,  made  i 
sum  the  interest  of  which  would  be  equal  to  the  yearly  value  o 
the  dower  of  the  widow  of  the  intestate ;  which  interest  was  t 
be  paid  by  the  defendant  to  the  said  widow ;  and  on  her  deatl 
the  sums  so  deposited  with  the  defendant  were  to  be  paid  by  hix 
to  the  persons  depositing  the  same. 

By  this  statement  the  money  deposited  was  the  money  of  th 
husbands ;  and  the  case  is  the  same  as  if  they  had  deposite 
money  received  by  them  from  any  other  source. 

From  this  view  it  follows,  that  the  complainant  may  sue  in  hi 
individual  right,  to  recover  from  the  defendant,  on  the  death  < 
the  widow,  the  money  deposited  by  him  with  the  defendant. 

This  disposes  of  the  third  cause  of  demurrer  also. 

I  am  also  of  opinion  that  the  case  stated  in  the  bill  is  a  cai 
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for  relief  m  this  Court.    This  disposes  of  the  4th  and  6th  causes 
of  demurrer  assigned. 

The  2d  cause  of  demurrer  assigned  is  good. 

Adelia  Smith  died  before  the  widow,  leaving  a  will,  by  which 
she  gave  to  her  sister  Anna  Maria  Hoyt,  the  wife  of  the  com- 
plainant, all  her  part,  (being  one-fourth)  of  the  moneys  so  depos- 
ited with  the  defendant  during  the  life  of  her  mother,  the  said 
widow ;  and  appointed  Charles  Hoyt,  the  complainant,  executor 
of  her  will. 

After  the  death  of  Adelia,  and  before  the  death  of  the  widow, 
Anna  Maria  Hojt,  the  wife  of  complainant  died,  intestate,  and 
the  complainant  took  letters  of  administration  of  her  estate. 

The  bill  is  exhibited  in  the  name  of  Charles  Hoyt  in  his  own 
right  for  the  money  in  the  defendant's  hands  given  by  the  irill 
of  Adelia  to  his  wife  5  of  which  will  he  is  executor :  he  can  sue 
only  as  executor.  And  a  claim  in  his  right  as  executor  of 
Adelia's  will,  would  be  improperly  joined  in  the  same  bill  with  a 
a  claim  in  his  own  right. 

For  this  cause  of  demurrer  assigned  the  demurrer  is  allowed. 

Order  accordingly. 
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Fkederick  a.  Van  Dyke  v.  John  W.  Stout,  James  Hoy, 
Jr.,  and  others. 

An  set  iDcorx)oratiDg  a  Gas  Company  proTided,  that  the  Commissioners  therein  named 
should  open  books  for  subscription  to  the  stock  on  three  weeks  public  aotiee^  and 
continue  them  open  until  the  stock  should  be  subscribed,  or,  at  their  discretkn, 
close  the  same  after  thejbad  remained  open  tvrodtiys,  and  again  open  them  on 
like  public  notice ;  the  powers  of  the  Commissioners  to  cease  on  the  appointment  of 
a  Board  of  Directors ;  the  directors,  when  appointed,  to  have  power  to  op«n  ttie 
books  for  further  subscription,  until  |50,000  should  be  subscribed.  That,  ■■  tooa 
as  conTcnientlj  might  be  after  115,000  should  be  subscribed,  the  Commistioiien 
should  couTene  the  stockholders  by  like  public  notice,  to  choose  direeton;  tbt 
stockholders  to  be  allowed  one  rote  for  each  share  heM  in  his  or  her  name  Ibuftectt 
days  before  the  election.  Fifteen  thousand  dollars  were  subscribed  on  the  IGth  cf 
Deeember,  1849,  and  the  Commissioners  thereupon  gare  the  requisite  notice  of  ft 
meeting  of  the  stockholders  on  the  24th  of  January,  1850,  for  the  election  of  direet- 
ora.  The  act  fare  no  authority  to  the  Commissioners  to  apportion  the  itoek  If 
more  was  subscribed  thui  the  act  allowed. 

Eeld,  That  shares  subscribed  on  that  day  could  not  be  voted  upon  at  that  eleotioB. 

Jleldffuriher,  That  an  excess  of  shares  subscribed  on  that  day  could  not  aileot  tlM 
right  of  one  who  had  subscribed  on  the  15th  of  December,  1849,  to  Tote  on  es«ih 
share  so  subaeribed  by  him ;  and  that  the  Commissioners  had  no  authority  to  ap- 
portion the  shares  so  as  to  limit  that  right  to  any  smaller  number  of  shares. 

A  person  baring  subscribed,  on  the  24th  of  January,  1850,  a  greater  number  of  sham 
than  remsined  open  for  subscription,  the  Commissioners,  by  an  apportionment  mad« 
by  them,  reduced,  equally,  the  number  of  shares  so  subscribed,  and  an  equal  nnn- 
ber  of  shares  subscribed  by  the  complainant  on  the  15th  of  December,  1849;  and 
allowed  the  number  of  shares  so  apportioned  to  him  who  had  subscribed  on  the 
24th  of  January,  1850,  to  be  voted  upon,  and  refused  to  permit  the  complainant  to 
vote  on  more  than  the  reduced  number  of  shares  so  apportioned  to  him.  Where- 
upon the  complainant  refyised  to  vote  at  all ;  and  one  of  the  Commissioners,  and  tht 
person  who  had  subscribed  on  the  24th  of  January,  1850,  with  three  others,  reoeifed 
the  majority  of  the  votea  east,  and  assumed  to  act  as  directors.  An  injunction  r^ 
straining  them  from  so  acting  was  allowed ;  and,  on  answer  and  motion  to  diasolv^ 
was  retained. 

The  bill,  exhibited  April  18, 1850,  states,  that  on  the  Ist  of 
March,  1849,  the  Legislature  of  New  Jersey  passed  an  act  enti- 
tled ^^  An  act  to  incorporate  the  New  Brunswick  Gas  Light 
Company;"  and  that  by  the  said  act  John  W.  Stout,  George 
A.  Vroom  and  James  Hoy,  Jr.,  were  appointed  CommissioiliME^ 
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on  the  (fifteenth)  day  of  December  1849^  books  of  snbscriptioa 
&c. ;  and  that  the  complunant  subscribed  for  1250  shares,  and 
paid  the  5  per  cent,  on  each  share  so  subscribed  by  him,  and  re- 
ceived from  the  said  Commissioners  a  receipt  therefor. 

That  the  number  of  shares  subscribed  at  that  time,  including 
those  subscribed  by  the  complainant,  amounted  to  about  1600 ; 
and  the  said  Commissioners  thereupon  gave  notice,  according  to 
the  said  act,  of  a  meeting  of  the  stockholders,  at  the  house  of  B. 
D.  Stelle,  in  New  Brunswick,  on  the  24th  of  January,  1850,  fixr 
the  purpose  of  choosing  directors. 

That,  at  the  time  and  place  so  advertised,  the  Commissioners 
'attended,  and  opened  the  books  of  subscription,  and  some  sub- 
scriptions were  made,  amounting,  as  the  complainant  has  been 
informed  and  believes,  to  850  shares.  *  And  the  Commissioners 
had  fixed  the  hour  of  eleven  in  the  forenoon,  in  their  advertise- 
ment, as  the  hour  when  the  election  for  directors  should  take 
place ;  and  James  Hoy,  Jr.,  one  of  the  Commissioners,  shortly 
before  the  arrival  of  the  said  hour,  said,  in  effect,  that  it  was 
proper  or  necessary  to  close  the  book  of  subscription  by  a  reso- 
lutioA,  and  then  moved  that  the  book  of  subscription  be  closed. 
That  Joseph  C.  Potts,  during  this  time,  was  sitting  at  the  table 
on  which  the  subscription  book  lay  open,  and,  at  or  just  before 
the  time  when  said  James  Hoy,  Jr.,  one  of  the  Commissioners) 
moved  to  close  the  book  of  subscription,  the  said  Joseph  C.  Potts 
subscribed,  on  said  book,  1250  shares;  and  the  complainant 
then  offered  to  subscribe  an  additional  number  of  shares ;  but  this 
was  objected  to  by  the  Commissioners,  on  the  ground  that  the 
time  fixed  for  closing  the  book  had  elapsed. 

That  the  complainant  did  not  perceive  or  learn  that  the  Com* 
missioners  required  or  received  from  the  said  Joseph  C.  Potts  6 
per  cent,  on  each  share  so  subscribed  by  him. 

That  the  Commissioners,  or  one  of  them  for  himself  and  fel- 
lows, then  declared  that,  as  there  was  more  stock  subscribed 
than  the  charter  called  for,  it  was  necessary  to  apportion  the 
same ;  and  thereupon  they  proceeded  to  make  such  apportion- 
ment by  deducting  from  the  subscriptions  made  by  the  complun- 
ant and  the  said  Joseph  C  Potts  the  whole  of  the  excess.    That 
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the  complainant  objected  to  the  said  proceedings  of  the  Commis- 
Bioners,  and  refused  to  receive  from  them  the  percentage  on  the 
Bhares  so  cast  aside,  as  the  whole  proceeding  was,  in  his  judg- 
ment, a  violation  of  the  act  of  incorporation,  a  disregard  of  his 
rights,  and  contrary  to  equity  and  good  conscience. 

That  the  Commissioners  then  presented  a  list  of  the  sub- 
scribers, with  the  number  of  shares  or  votes  that  each  was  en- 
titled to,  and,  in  making  such  list,  the  complainant  was  named 
as  only  entitled  to  705  shares  or  votes,  and  not  to  12o0  shares 
or  votes ;  and  the  Commissioners  thereupon  proceeded  to  the 
election  of  directors  by  the  appointment  of  tellers  to  count  the 
votes ;  and  the  complainant  offered  to  vote  1250  shares  or  votes, 
but  was  told  by  the  tellers  that,  agreeably  to  the  list  handed  to 
them  by  the  Commissioners,  the  complainant  was  entitled  to  only 
705  shares  or  votes  ;  and  the  complainant  declined  voting  that 
number  only,  and  presented  to  them  a  protest  in  writing,  as  fol- 
lows :  "  I,  Frederick  A.  Van  Dyke,  a  subscriber  (&c.,)  having 
Bubscribed  the  number  of  shares  annexed  to  my  name,  claim  the 
right  and  privilege  of  voting  the  full  number  of  shares,  one  vote 
for  each  share  subscribed  by  me.  I  do  most  respectfully  pro- 
test against  the  right  and  power  of  the  Commissioners  to  appor- 
tion the  stock  subscribed  in  the  manner  in  which  the  same  was 
done,  and  thereby  cut  down  the  number  of  shares  and  the  num- 
ber of  votes  to  which  I  am  entitled.  If  there  are  more  shares 
Bubscribed  than  the  number  provided  for  in  the  charter,  I  re- 
spectfully state  it  as  my  opinion,  that  an  excess  beyond  the 
amount  must  be  entirely  rejected,  leaving  the  subscribers  the 
whole  number  of  shares  by  them  subscribed  according  to  the 
priority  of  subscription." 

That  the  said  tellers,  on  counting  the  votes,  declared  that 
John  Acken,  Benjamin  D.  Stelle,  David  Bishop,  George  A. 
Vroom  and  Joseph  C.  Potts  were  elected  directors  of  the  said 
Company. 

That  the  said  persons  so  declared  directors  have  issued  pro- 
posals for  building  gas  works,  (setting  out  the  proposals).  And 
the  said  directors,  as  the  complainant  is  informed  and  charges^, 
intend  to  lay  out  and  expend,  not  only  all  the  money  so  paid  by 
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the  coxnpTainant  and  others,  but  what  may  be  paid  by  the  com- 
plainant and  others  on  instalments  that  may  hereafter  be  called 
in  on  the  shares  subscribed,  in  the  manner  set  forth  in  such  pro- 
posals, and  in  the  purchase  of  land  and  buildings,  contrary  to 
the  interest  of  the  original  subscribers,  and  in  jeopardy  of  the 
whole  capital  stock. 

The  bill  charges,  that  the  Commissioners,  or  some  of  them, 
had  an  understanding  with  the  said  Potts^  that  the  subscription 
book  should  bo  closed  at  11  o'clock,  at  which  time  ho  was  to 
have  possession  of  the  same  and  subscribe  for  such  a  number  of 
shares  as  would  give  him  a  control  in  the  selection  of  directors. 

The  bill  prays,  that  the  said  directors,  so  appointed,  may  bo 
directed  to  stay  further  proceedings  until  the  further  order  of 
the  Court ;  that  the  proceedings  of  the  Commissioners  be  so  fur 
set  aside  as  to  restore  the  rights  of  the  complainant ;  that  th^ 
said  election  of  directors  be  set  aside,  and  the  Commissioners  be 
directed  to  hold  an  election  for  directors,  upon  the  notice  re- 
quired by  the  charter,  and  at  such  election  to  receive  the  votes 
on  the  shares  which  were  subscribed  on  the  first  opening  of  the 
subscription  books,  and  such  additional  shares  subsequently  sub- 
scribed as  would  complete  the  number  of  shares  contemplated  by 
the  act  of  incorporation,  and  to  reject  the  excess  from  the  shares 
subscribed  by  said  Joseph  C.  Potts  on  the  closing  of  the  book  of 
subscription ;  and  for  such  further  and  other  relief  &c. 

On  the  reading  of  the  bill  an  injunction  was  allowed,  restrain- 
ing the  directors  so  appointed  from  making  or  completing  any 
contract  which  can  or  may  lead  to  the  expenditure  of  money,  and 
if  any  contract  has  been  made,  from  expending  any  further  xno* 
ney  on  the  same,  and  from  doing  any  further  act  or  thing  which 
would  involve  the  Company  in  expense. 

Subpena  was  prayed  against  the  said  persons  so  appointed  di- 
rectors, and  against  the  said  Commissioners. 

Acken,  Bishop,  Stelle  and  Potts,  four  of  the  persons  so  ap-^ 
pointed  directors,  put  in  their  joint  and  several  answer. 
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They  admit  the  act  of  incorporation  as  set  forth  m  the  bill. 
That  books  of  subscription  were  opened  by  the  Commissioners 
at  the  time  stated  in  the  bill ;  and  that  the  complainant  then 
subscribed  for  125Q  shares  of  the  capital  stock,  and  paid  thereon 
5  per  cent,  as  required  by  the  charter,  and  received  a  receipt 
for  the  same. 

They  admit  that  the  Commissioners  called  a  meeting  of  the 
stockholders  for  the  purpose  of  electing  the  first  Board  of  Di- 
rectors ;  and  that  on  that  day  Joseph  C.  Potts  subscribed  for 
1250  shares  of  the  stock.  That  the  Commissioners  made  an  ap- 
portionment of  the  stock,  and  allotted  to  the  complainant  and 
the  said  Potts  705  shares  each ;  and  that,  at  the  election  held 
that  day,  these  defendants  and  George  A.  Vroom  were  elected 
directors. 

'  They  admit  that  they  have  issued  proposals  for 'building  gas 
works ;  and  say  that  they  intend,  in  case  they  shall  build  such 
works,  to  expend  so  much  of  the  money  paid  by  the  complainant 
and  the  other  stockholders  on  the  shares  allotted  to  them,  re- 
spectively,  by  the  Commissioners,  and  of  such  instalments 
thereon  as  may  be  called  in  for  that  purpose,  as  will  be  required 
to  purchase  the  necessary  land  and  to  erect  the  works  contem- 
plated by  the  act  of  incorporation. 

The  defendants  Acken,  Bishop  and  Stelle  say,  that  they  have 
no  knowledge  of  what  took  place  at  the  house  of  said  Stelle  on 
the  day  the  election  of  said  directors  was  held,  except  as  they 
have  hereinbefore  admitted. 

They  deny  all  knowledge  or  information  of  an  understandmg 
between  the  said  Joseph  C.  Potts  and  the  Commissioners  or  any 
or  either  of  them,  that  the  subscription  book  should  be  closed  at 
eleven  o'clock,  at  which  time  the  said  Potts  was  to  have  posses- 
sion of  the  same  and  subscribe  for  such  a  number  of  shares  as 
would  give  him,  the  said  Potts,  the  control  of  the  election  of  di- 
rectors, or  of  any  other  understanding  between  the  Commission- 
ers and  the  said  Potts,  or  either  of  them,  in  relation  to  his  taking 
any  number  of  sud  shares,  at  any  time  or  for  any  purpose. 
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The  defendant  Potts,  answering  for  himself,  says,  that  he 
procured  the  passage  of  the  law  to  incorporate  the  said  Company, 
from  the  Legislature;  and  very  soon  thereafter  visited  New 
Brunswick^  and  continued  his  visits  tbere  from  time  to  time,  en- 
deavoring, by  conference  with  gentlemen  residing  in  that  place, 
to  beget  an  interest  in  thet subject  of  lighting  that  city  with  gas ; 
that  he  spent  both  time  and  money  in  producing  a  movement 
amongst  the  inhabitants  of  that  place  in  favor  of  the  project ; 
and^  having  at  length  succeeded  in  enlisting  a  number  of  persons 
in  favor  of  the  plan,  the  Commissioners  proceeded  to  give  the 
notice  required  by  the  charter,  and  to  open  the  books  for  the 
subscription  of  the  capital  stock,  as  set  forth  in  the  bill. 

That  this  defendant  was  convinced  that  the  success  of  the 
project  depended  very  much  upon  the  control  and  management 
of  the  works  being  in  the  hands  of  the  capitalists  -and  inhabit- 
ants of  the  said  city;  and  that  while  he  intended,  from  the  first 
inception  of  the  plan,  to  take  some  portion  of  the  said  stock  as 
an  iuvestment,  if  any  remained  unsubscribed  after  all  the  resi- 
dents of  the  place  had  made  their  subscriptions,  he  had  no  in- 
tention or  desire  to  monopolize  the  stock,  or  seek  through  it  to 
control  the  Company;  and  that,  in  conformity  with  this  view,*he 
did  not  attend  at  the  opening  of  the  books,  nor  on  any  subsequent 
day  while  they  remained  open,  seek  to  subscribe  for  the  stock, 
until  the  very  last  day  on  which  they  remained  open,  and  until 
near  the  close  of  the  last  hour  on  that  day. 

He  further  says,  that  soon  after  Duncan  White  and  the  com- 
plainant, both  residents  of  Philadelphia,  made  their  subscription 
for  stock,  whereby  they  attempted  to  monopolize  a  large  major- 
ity of  the  stock  and  secure  the  control  of  the  Company  in  the 
hands  of  the  complainant,  this  defendant  heard  that  complaints 
of  dissatisfaction  were  expressed  by  nearly  all  the  citizens  of 
New  Brunswick  who  had  subscribed,  and  by  several  who  had  in- 
tended to  subscribe ;  all  supposing  that  the  complainant  was  as- 
sociated with  a  company  of  contractors  to  build  gas  works,  and 
that  the  object  of  his  large  subscription  was,  not  merely  for  the 
purpose  of  legitimate  investment,  but  for  the  purpose  of  obtain- 
ing undue  control  in  the  letting  or  contracting  for  the  building 
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of  the  works.  And  some  of  the  citizens  of  said  city  who  had  sub- 
scribed declared  that  they  would  forfeit  what  they  had  paid,  but 
would  pay  no  more ;  while  some  who  had  intended  to  subscribe, 
but  had  not,  refused  to  dp^o.  That,  to  prevent  the  failure  of  the 
project  from  this  cause,  he  admits  that  he  urged  several  friends 
of  the  project  not  to  abandon  it,  but  to  go  forward,  take  some 
stock,  and  await  the  result ;  and  that  several  persons  did  so. 
And  this  defendant  denies  that  he  had  any  understanding  with 
any  person  that  he  should  take  any  number  of  shares,  or  that  he 
should  take  enough  to  control  the  Company,  or  in  any  way  in- 
terfere with  its  control.  And  he  alleges  that  he  did  not  take 
enough  of  the  shares  to  control  the  Company,  nor  has  he  at  any 
time  controlled  or  attempted  to  control  it. 

The  defendants  Stout,  Vroom  and  Hoy  put  in  their  joint  and 
several  answer. 

They  admit  the  act  of  incorporation,  and  that  therein  and 
thereby  they  were  appointed  Commissioners  for  receiving  sub- 
Boriptions  (&c.) 

They  admit  the  opening  of  the  books  for  subscription,  on  the 
15th  of  December,  1849,  and  that  the  complainant  subscribed 
for  1250  shares,  and  paid  the  percentage  and  received  the  Com- 
missioners' receipt  for  the  same. 

The  defendants  Vroom  and  Stout  say,  that,  besides  the  com- 
plainant, other  persons,  on  that  day,  subscribed  for  500  shares 
of  said  stock,  and  paid  5  per  cent  on  each  share  subscribed, 
partly  in  notes  of  specie  paying  banks,  and  a  very  considera- 
ble part  thereof  in  checks  on  such  banks ;  all  of  which  were, 
on  the  same  day,  deposited  as  cash  to  the  credit  of  these 
defendants,  as  Commissioners  of  said  Company,  in  the  State 
Bank  at  New  Brunswick.  That  on  that  occasion  one  Duncan 
White  subscribed  for  100  shares  of  stock ;  that  said  White  was 
an  entire  stranger  to  these  defendants,  and  appeared  to  be  known 
only  by  the  complainant.  That  it  was  said,  that  the  said  White 
was  a  gentleman  of  fortune  from  Philadelphia,  who  had  come  to 
New  Brunswick  for  the  purpose  of  investing  his  money  in  the 


1850]  VAN  DYKE  V.  STOUT  ef  al  841 

stock  of  said  Company ;  all  which  information  these  defendants 
belieye  came  from  the  complainant. 

That,  1500  shares  of  said  stock  having  been  subscribed,  these 
defendants  advertised,  according  (&c.,)  that  a  meeting  of  stock- 
holders would  be  held  at  Stelle's  hotel,  in  New  Brunswick,  on 
the  24th  of  January  then  next,  at  11  A.  M.,  to  choose  the  first 
Board  of  Directors.  That  on  that  day  these  defendants  attend- 
ed at  the  place  mentioned,  about  10  o'clock,  A.  M.,  and,  in  the 
presence  of  the  persons  there  assembled,  again  publicly  opened 
the  books  of  subscription  to  the  said  stock.  That  thereupon 
subscriptions  were  soon  after  made  by  several  persons,  for  640 
shares  of  said  stock ;  on  a  large  proportion  of  which  5  per  cent, 
was  paid  to  these  defendants  in  checks  on  specie  paying  banks, 
and  the  residue  in  bank  bills  of  such  banks. 

That,  some  time  before  the  hour  of  11  A.M.,  James  Hoy,  Jr., 
one  of  these  defendants,  remarked,  that  at  the  hour  of  11  the 
books  ought  to  be  closed  by  a  motion  for  that  purpose,  or, 
that  it  would  be  proper  at  that  time  that  a  motion  should  be 
made  to  close  the  books.  That,  some  time  afterwards,  the  said 
Hoy  looked  at  his  watch,  and,  remarking  that  it  was  11  o'clock, 
moved  that  the  books  be  closed.  That  these  defendants  decided 
that  the  time  had  arrived,  and  unanimously  resolved  to  close  the 
said  books.  That,  a  short  time  before  11  o'clock,  but  how  long 
before  these  defendants  cannot  accurately  state,  Joseph  C.  Potts, 
who  had  been  sitting  at  the  table  whereon  the  subscription  book 
was  lying  the  most  of  the  time  while  the  commissioners  were  to- 
gether on  the  said  morning,  took  the  said  book  and  made  a  sub- 
scription therein  for  1250  shares  of  said  stock,  as  these  defend- 
ants afterwards,  on  examining  said  book,  ascertained.  That, 
Boon  after  said  Potts  had  so  subscribed,  the  complainant  took 
the  book  from  the  table,  and,  after  examining  it,  requested  of 
these  defendants  that  he  might  be  allowed  to  make  a  further  sub- 
scription to  the  said  stock.  That  these  defendants  informed 
the  complainant  that  they  had  no  power  to  receive  further  sub- 
scriptions, as  the  hour  fixed  in  the  advertisement  for  the  election 
of  directors  had  arrived,  especially  as  there  was  already  so  much 
more  stock  subscribed  than  called  for  by  the  charter.    That  the 
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c<»nplainant  then  asked,  as  a  matter  of  courtesy  to  him,  that  he 
might  be  permitted,  or  have  the  privilege  to  subscribe  for  more 
stock;  and  the  said  Potts  stating  that,  in  such  case,  he  should 
claim  the  same  privilege,  these  defendants  announced  their  de- 
termination not  to  receive  any  further  subscriptions,  and  desired 
the  persons  present  to  -withdraw  from  the  room  while  they  deter- 
mined upon  the  mode  of  apportioning  the  said  stock. 

That,  there  being  1090  shares  of  stock  subscribed  more  than 
called  for  by  the  charter,  and  the  charter  making  no  provision 
for  apportionment  in  such  case,  these  defendants  resolved  to  re- 
duce rateably  all  subscriptions  over  100  shares  thereof,  and  did, 
accordingly,  reduce  rateably  the  stock  so  subscribed  by  the  com- 
plainant and  the  said  Potts  as  aforesaid,  they  being  th^only  per- 
sons who  had  subscribed  for  more  than  100  shares ;  and  they  al- 
lotted to  the  complainant  and  said  Potts,  each.  705  shares  of  said 
stock ;  and  thereupon  returned  to  said  Potts  o  per  cent,  on  each 
share  so  deducted  from  his  original  subscription,  and  tendered 
the  same  amount  to  the  complainant,  which  he  refused  to  receive. 

That  in  making  the  said  apportionment  of  the  said  stock  they 
acted  in  good  faith,  according  to  the  best  of  their  judgment,  and 
for  what  they  believed  to  be  the  best  interests  of  the  said  Com- 
pany under  the  circumstances  of  the  case. 

That  said  Potts,  at  the  time  of  making  his  said  subscription, 
did  not  pay  to  those  defendants  5  per  cent,  thereon,  as  required 
by  the  charter,  but  delivered  to  these  defendants  liis  check  on 
one  or  the  Trenton  banks  for  the  amount  of  said  o  per  cent, 
which,  together  with  other  cliecks,  and  bank  bills,  that  day  paid 
to  these  defendants,  on  other  stock  subscribed  for,  was,  on  the 
same  day,  deposited  in  the  State  Bank  at  New  Brunswick,  as 
cash,  to  the  credit  of  these  defendants  as  Commissioners  as 
aforesaid. 

That  the  payment  so  made  by  said  Potts  was  made  openly 
and  publicly,  and  the  check  so  given  by  him  was  laid  upon  the 
table,  with  other  checks  and  bank  bills  received  by  these  de- 
fendants, open  to  the  inspection  of  every  body ;  that  the  com- 
plainant might  have  seen  and  examined  them  at  his  pleasure,  and 
might  have  had  full  information  thereof  upon  inquiring*of  either 
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of  these  defendants ;  and  these  defendants  are  entirely  at  a  loss  to 
know  how  the  complainant  can  be  ignorant  that  said  Potts  made 
the  payment  as  aforesaid,  as  well  from  the  publicity  with  which 
the  payment  was  made,  as  from  the  fact  that  the  complainant, 
who  took  exception  to  the  doings  of  these  defendants,  did  not 
charge  these  defendants  with  colluding  with  the  said  Potts  to 
give  him  the  control  of  the  stock  of  the  said  Company. 

That,  after  these  defendants  had  apportioned  the  said  stock 
as  aforesaid,  they  appointed  tellers  or  inspectors  of  the  electioii 
for  directors  of  said  Company,  and  made  out  and  furnished  to 
them  a  list  of  the  stockholders  thereof,  with  the  number  of  shares 
or  votes  to  which  each  was  entitled ;  in  which  the  complainant 
was  set  down  as  entitled  to  705  shares.  That,  at  the  election 
afterwards  held,  the  persons  named  in  the  bill  were  elected  di- 
rectors. That,  at  said  election,  the  complainant  offered  to  vote 
on  1250  shares ;  and  was  told  by  the  tellers  that,  according  to 
the  list  furnished  them,  he  was  entitled  to  705  votes,  and  no 
more.  That  the  complainant  thereupon  declined  voting  at  all, 
and  presented  to  the  inspectors  the  protest  set  forth  in  his  bill  of 
complaint.  That  no  challenge  or  objection  was  made  to  any 
vote  given  at  the  said  election ;  but  all  who  voted  on  that  day 
voted  the  whole  number  of  shares  set  down  opposite  their  names 
in  the  before  mentioned  list  without  challenge  or  question  from 
any  person. 

These  defendants  deny  that  they,  or  cither  of  them,  had  any 
understanding  with  said  Potts  that  the  book  of  subscription 
should  be  closed  at  11  o'cbck,  at  which  time  said  Potts  was  to 
have  possession  of  the  same  and  subscribe  for  such  a  number  of 
shares  as  would  give  him  a  control  in  the  selection  of  directors 
of  said  Company,  or  that  they,  or  either  of  them,  had  any  un- 
derstanding whatever  in  relation  to  closing  the  said  books  at  any 
hour,  or  in  relation  to  the  books  being  put  in  the  possession  of 
said  Potts  for  the  purpose  of  subscribing  for  any  number  of 
shares  of  said  stock.  And  these  defendants  admit  that  they 
knew  several  persons  intended  to  subscribe  for  some  shares  of 
said  stock  during  that  morning ;  and  they  supposed  that  said 
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Potts  would  be  one  of  the  number  of  those  who  would  so  sub- 
smbe. 

Motion  to  dissolve  the  injunction. 

Cftorge  A.  Vroom  and  P,  D.  Vroom  in  support  of  the  mo- 
tion. They  cited  4  Paige,  246,  251 ;  3  Meriv.  173 ;  1  John. 
18,118;  1  Edw.  CA.  366;  Hopk.  Ch.  587;  Rev.  Stat.  146. 
800.  7';  Saxt.  287. 

J.  S.  Green  contra.  He  cited  Hopk.  Ch.  593 ;  Saxt.  Ch. 
879 ;  2  Greenes  Ch.  78. 

The  Chancellor.  The  charter  provides,  that  the  Commis- 
sioners, or  a  majority  of  them,  shall  open  books  for  subscription, 
at  such  times  and  places  as  they  should  designate  by  three 
weeks  previous  public  notice  in  a  newspaper,  and  continue  the 
same  open  until  the  stock  should  be  subscribed,  or,  at  their  dis- 
cretion, close  the  same  after  they  have  remained  open  two  days, 
and  again  open  the  same  at  some  other  time  and  place,  giving 
public  notice  thereof  as  aforesaid ;  5  per  cent,  on  each  share 
subscribed  to  be  paid  in  specie  or  in  bills  of  banks  which  redeem 
their  bills  in  specie,  at  the  time  of  subscription ;  the  powers  of 
the  Commissioners  to  cease  on  the  appointment  of  the  board  of 
directors ;  the  said  board,  when  appointed,  to  have  power,  from 
time  to  time,  to  open  the  books  for  further  subscription,  until 
the  whole  stock,  $50,000,  should  be  subscribed.  That,  as  soon 
as  conveniently  might  be  after  $15,000  should  be  subscribed, 
the  Commissioners  should  convene  the  stockholders,  by  public 
notice  to  be  given  as  aforesaid,  to  choose  the  first  board  of  di- 
rectors ;  the  stockholders  to  be  allowed  one  vote  for  each  share 
which  they  have  held  in  his  or  her  name  at  least  fourteen  days 
before  the  time  of  voting. 

The  Commissioners  opened  the  books  for  subscription  on 
the  16th  of  December,  1849,  having  given  the  public  notice 
required;  and  1600  shares  were  subscribed  on  that  day;  of 
which  number  the  complainant  subscribed  1250. 
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The  Commissioners,  thereupon,  gave  the  public  notice  re- 
quired by  the  act  of  a  meeting  of  the  stockholders,  to  be  held  on 
the  24th  of  January,  1850,  at  New  Brunswick,  for  the  purpose 
of  choosing  directors,  fixing,  in'^the  notice,  the  hour  of  11  in  the 
forenoon  as  the  time  when  the  election  for  directors  should  take 
place. 

On  that  day,  the  Commissioners,  without  having  given  any 
second  notice  of  the  opening  of  the  books  for  subscription,  opened 
them  for  that  purpose,  at  about  10  o'clock,  and  several  subscrip- 
tions were  made,  amounting  to  350  shares ;  and  just  before  the 
hour  of  11,  one  of  the  Commissioners  said  it  would  be  proper  to 
close  the  subscription  book  by  resolution,  and  made  a  motion  to 
that  effect ;  and  at  or  just  before  the  making  of  this  motion,  Jo- 
seph C.  Potts,  who  was  then,  and  had  been  for  some  time,  sit- 
ting at  the  table  on  which  the  subscription  book  lay  open,  sub- 
scribed 1250  shares.  The  complainant  then  offered  to  make  an 
additional  subscription  for  shar.es,  but  the  Commissioners  de- 
clined permitting  him  to  do  so,  on  the  ground  that  the  time  fixed 
for  closing  the  book  had  elapsed.  The  Commissioners  accepted 
Potts's  check  on  a  bank  in  Trenton  for  the  5  per  cent,  on  each 
of  the  1250  shares  so  subscribed  by  him. 

Including  the  subscription  so  made  by  Potts,  there  was  more 
stock  subscribed  for  than  the  act  of  incorporation  allowed ;  and  the 
Commissioners  made  an  apportionment  of  the  stock,  by  dedoci- 
ing  from  the  subscriptions  made  by  the  complainant  and  Potts 
the  whole  of  the  excess  over  the  number  of  shares  allowed  by  the 
act ;  allowing  to  the  complainant  and  Potts,  each,  705  shares  and 
votes.  The  complainant  protested  against  this  proceeding,  and 
claimed  to  be  entitled  to  1250  shares,  and  as  many  votes  in  the 
election  for  directors.  This  claim  was  denied  him ;  and  he  re- 
fused to  vote  on  705  shares  only,  and  refused  to  receive  back 
from  the  Commissioners  the  percentage  he  had  paid  them  on  the 
shares  on  which  they  refused  to  allow  him  to  vote.  At  the  elec- 
tion so  held,  Potts's  vote  on  705  shares  of  the  1250  so  subscribed 
by  him  was  taken ;  and  one  of  the  Conmiissioners,  and  the  said 
Potts,  and  three  others  were  elected  Directors ;  and  the  persona 
80  elected  have  issued  proposals  for  the  buildbg  of  gas  works. 
28 
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No  authority  is  given  to  the  Commissioners  by  t^e  charter  to 
make  an  apportionment  of  stock,  if  more  tlian  the  whole  number 
of  shares  be  subscribed. 

It  appears  to  me,  that  the  persons  claiming  to  have  been  thus 
elected  directors,  cannot,  consistently  with  the  provisions  of  the 
act  of  incorporation,  be  recognized  as  such  by  this  Court ;  and 
that  they  ought  not  to  be  permitted  to  proceed  in  the  construc- 
tion of  the  works  contemplated  by  the  act,  and  the  expenditure 
of  the  money  of  the  stockholders ;  and  that,  therefore,  the  in- 
junction should  be  retained. 

I  am  of  opinion,  first,  that  the  book  for  subscriptions  for  stock 
cannot  be  considered  to  have  remained  open  for  subscription 
from  December  15,  1849,  to  January  24,  1850.  More  than 
$15,000  had  been  subscribed  on  the  day  first  mentioned,  the 
day  fixed  by  the  public  notice  for  opening  the  books ;  and  the 
Commissioners,  thereupon,  gave  the  required  public  notice  of  a 
meeting  of  the  stockholders  for  the  choice  of  directors.  The 
obvious  meaning  of  the  act,  I  think,  is,  that  if,  on  $15,000  being 
subscribed,  the  Commissioners  give  notice  of  a  meeting  of  the 
stockholders  for  the  election  of  directors,  it  is  a  notice  to  those 
who  had  become  stockholders,  by  thus  subscribing  the  $15,000 
or  more,  that  the  election  for  directors  is  to  be  made  by  them ; 
and  the  stock  subscription  book  must,  it  appears  to  me,  be  con- 
sidered as  closed  on  the  giving  of  that  notice.  If  this  be  so, 
then  the  books  were  improperly  opened  for  subscription  on  the 
24th  of  January,  1850 ;  for  no  public  notice  had  been  given  that 
the  books  would  be  open  for  subscription  on  that  day. 

But,  secondly,  if  the  books  for  subscription  could  be  consid- 
ered as  properly  open  for  subscription  on  the  24th  of  January, 
1850,  it  is  clear  that  the  Commissioners  could  not  lawfully  re- 
ceive  votes  for  directors  on  shares  subscribed  that  day  \  the  act 
expressly  declaring,  that  the  stockholder  must  have  held  his  shares 
fourteen  days  previous  to  the  election  to  enable  him  to  vote  on 
them. 

Again,  I  am  of  opinion,  that,  if  shares  subscribed  on  that  day 
could  be  voted  upon,  yet,  that  an  excess  of  shares  subscribed 
that  day,  beyond  the  number  of  shares  remaining  open  for  sub- 
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scription  by  the  terms  of  the  charter,  conld  not  affect  the  right 
of  the  complainant  to  vote  on  each  and  every  share  so  previously 
subscribed  by  him ;  and  that  the  Commissioners  had  no  author- 
ity to  make  any  apportionment  of  shares  which  would  limit  the 
complainant's  right  to  vote  to  any  smaller  number  of  shares.  If 
shares  subscribed  that  day  could  be  voted  upon  at  all,  the  plain 
course  of  the  Commissioners  was,  to  have  reduced  the  shares  and 
votes  of  Mr.  Potts  to  the  number  remaining  open  for  subscription, 
by  the  terms  of  the  act,  when  he  made  his  subscription. 

I  think  the  nature  of  the  wrong  done  to  the  complainant  snoh 
as  to  call  for  the  interposition  of  the  Court,  to  restrain  the  per- 
sons who  were  declared  directors  because  they  received  a  major- 
ity of  the  votes  cast,  at  an  election  for  directors  conducted  on 
the  principles  adopted  by  the  Commissioners  in  this  case,  from 
proceeding  with  the  works  contemplated  by  the  act. 

Motion  denied. 
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Thomas  Page  and  John  R.  Slack,  Administrators  &c.  of 
Ebenezer  Tucker,  deceased,  v.  Charles  Carrol  Tucker, 
St.  George  Tucker,  and  others. 

A.  died  intestate,  tearing  A  large  personal  estate,  and  leaving  several  children,  and 
mmnX  grtodehildren,  tiie  childrm  of  deceased  sons  and  daughten.  One  of  the  de- 
ceased sons  had,  in  his  lifetime^  gone  to  Paris  for  his  health,  where  he  resided  some 
jmMi  during  which  time  the  intestate  sent  him  funds,  at  different  times,  in 
amounts  of  |oOO  and  f  1,000,  which,  together  with  an  item  of  interest  of  f  120,  paid 
1^  him  durlBir  the  son's  absence  abroad,  on  a  note  giren  by  the  son,  on  which  the 
iateitato  wss  security,  were  charged  to  the  son  on  the  intestate's  book  of  sooonnts ; 
and  it  was  shown  in  testimony  that  the  intestate  declared,  that  the  amount  so 
charged  to  the  son  was  charged  to  him  as  part  of  the  son's  share  of  his  estate. 

Bdd,  that  the  amount  so  charged  should  be  taken  into  the  account  in  fixing  the  dis- 
tributiye  shares,  and  considered,  in  the  distribution,  as  part  of  the  share  of  the 
children  of  the  said  son ;  he  having  died  before  the  death  of  the  intestate. 

The  bill,  filed  July  10, 1848,  states,  that  Ebenezer  Tucker, 
deceased,  died  possessed  of  a  very  considerable  personal  estate, 
and  seized  and  possessed  of  a  very  considerable  real  estate,  sit- 
uate in  Burlington  county.  That  he  died  September  5,  1845, 
leaving  five  children  and  seven  grand-children,  two  of  said 
grand-children  being  the  children  of  Reuben  D.  Tucker,  a  de- 
ceased son  of  said  Ebenezer  Tucker,  deceased;  two  other  of 
said  grand-children  being  the  children  of  Aaron  B.  Tucker,  an- 
other deceased  son  of  said  Ebenezer  Tucker,  deceased  ;  and  the 
three  other  grand-children  being  the  children  of  Susan  R.  Bisp- 
ham,  wife  of  Joseph  Bispham,  a  deceased  daughter  of  said  Eb- 
enezer Tucker,  deceased,  his  only  next  of  kin. 

That,  on  the  23d  September,  1845,  the  complainants  obtained 
letters  of  administration  on  the  personal  estate  of  said  intestate, 
and  possessed  themselves  &c.,  to  a  large  amount,  and  much  more 
than  sufficient  to  pay  his  debts. 

That,  having  given  two  months  notice  &c.,  they  exhibited 
their  account  of  their  administration  to  the  Surrogate  of  Bur- 
lington, who,  having  first  audited  &C.9  reported  the  same  to  the 
Orphans'  Court  of  said  county,  in  the  term  of  February,  1847 ; 
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and,  no  exceptions  being  made  to  said  report,  the  said  Court  al- 
lowed the  said  account ;  by  which  account,  (which  was  not  a  final^ 
but  only  partial  account,  exhibiting  the  administration  of  the 
estate  so  far  as  it  had  come  to  their  hands,)  it  appears,  that 
there  was  at  that  time  in  their  hands,  to  be  distributed  to  the 
next  of  kin,  $46,071  14. 

That  the  said  Reuben  D.  Tucker,  Aaron  B.  Tucker,  and  Su- 
san R.  Bispham,  children  of  said  Ebenezer  Tucker,  deceased, 
died  in  the  lifetime  of  their  father,  leaving  children  as  aforesaid. 

That  the  said  grand-children  are  all  minors  and  non-residents 
of  this  State ;  and  that  no  letters  of  guardianship  have  been 
granted  of  their  persons  or  estates,  in  this  State. 

That,  among  the  assets  of  said  intestate  to  be  administered, 
and  which  are  not  included  in  the  account  before  mentioned,  ii  a 
book  of  accounts  against  the  said  Aaron  B.  Tucker,  one  of  the 
children  of  said  intestate,  oonsisting,  (among  others,)  of  the  fol- 
lowing items : 

1831,  Sept.  16.    To  check,  B.  U.  States,  $480 
"  "  "  Specie,    -  -      $20  $500 

1883,  July  15.  To  one  bill  of  exchange  on  Messsrs. 
Hottingein  &  Co.,  Paris,  for  2650  frs.,  from  B. 
U.  &,  dated  July  5,  equal  to  -  -        $500 

"      Oct.  7.    To  one  draft  on  Hottingein  &  Co.,  for 

2650  frs.,  equal  to  -  -  -        $500 

1834,  June  21.  To  one  bill  of  exchange  from  the  B. 
U.  States,  dated  17th  May  last,  on  'Hottingein 
&  Co.,  for  5333  33-100  frs.,  equal  one  thousand 
dollars, $1,000 

1836,  July  30..  To  cash  paid  Geo.  W.  Tucker,  five 
years  interest  on  your  note  to  him  for  $400.  I 
was  security.  ....        $120 

"•  March  24.  To  one  bill  of  exchange  from  the 
B.  U.  S.,  on  Hottengein  &  Co.,  Paris,  dated 
March  17,  for  2637  50-100  frs.,         -  -      $500, 

as  appears  by  the  book  account  of  said  intestate,  entered  in  his 

own  hand-writing. 
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That  the  complainants  are  informed  and  believe,  that  the  said 
seyeral  snms  were  paid  by  the  intestate  to  his  son  Aaron  B. 
Tucker,  in  his  life-time,  by  way  of  adyancement ;  or,  by  some 
arrangement  or  understanding  between  said  father  and  son  it 
was  agreed  and  understood  that  the  same  should  be  considered 
as  an  adyancement  and  as  part  of  the  portion  to  which  said  son 
would  be  entitled  out  of  any  surplus  &c*  for  distribution. 

That  when  the  said  several  debts  were  contracted  or  advances 
made  by  the  intestate  to  the  said  Aaron,  the  intestate  was  a  res- 
ident of  New  Jersey,  and  so  continued  until  his  death  ;  and  that 
the  said  Aaron  was  not  at  that  time  a  resident  of  New  Jersey, 
or  at  any  time  afterwards ;  and  that  said  Aaron  afterwards  died, 
intestate,  out  of  New  Jersey,  about  eighteen  months  before  the 
intestate  Ebcnezer  died. 

That  the  complainants  have  paid  and  distributed  to  all  of  said 
next  of  kin,  except  the  said  children  of  Aaron  B.  Tucker,  their 
respective  shares  of  said  ^46,071  14  ;  and  arc  desirous  to  dis- 
tribute to  the  said  children  of  Aaron  B.  Tucker  their  share 
thereof ;  but,  inasmuch  as  they  claim  an  equal  eighth  part  of  the 
same,  without  accounting  for  the  said  sum  of  $4,136  94,  either 
as  a  debt  due  from  their  father  to  the  intestate,  or  as  an  advance- 
ment made  by  the  intestate  to  their  father,  in  his  life-time,  and 
as  the  other  children,  &c  ,  have  forbidden  the  complainants  to 
made  such  distribution  as  is  claimed  by  said  children  of  the  said 
Aaron,  they  desire  the  protection  of  the  decree  of  this  Court. 

The  bill  prays  that  the  parties  may  interplead ;  and  that  the 
complainants  may  be  directed  how  to  pay,  &c. 

The  answer  of  St.  George  Tucker,  one  of  said  children  of  said 
Aaron,  an  infant,  by  his  guardian,  says,  that  he  does  not  admit 
that  said  book  account  or  claim,  if  any  there  be,  can  be  consid- 
ered as  an  advancement ;  but,  so  far  as  he  has  knowledge  of  the 
aaid  claim  and  of  the  circumstances  attending  it,  he  denies  *that 
the  said  several  sums  mentioned  in  the  said  account  or  claim,  or 
any  of  them,  were  paid  by  the  intestate,  or  received  by  said 
Aaron,  as  an  adyancement,  or  that  it  was  agreed,  considered  or 
understood  &c.  (as  stated  in  bill.)    That  this  defendant  has  un- 
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derstood  and  belieyes,  ihat  a  large  portion  of  said  account,  if 
any  there  be,  is  for  money  famished  by  the  intestate  to  his  said 
son  Aaron  while  the  said  Aaron  was  in  Europe,  whither  he  had 
gone  for  the  benefit  of  his  health,  and  where  he  remained  for 
several  years ;  and  the  sums  furnished  at  the  times  &c.  were  be- 
stowed for  the  procurement  of  necessary  apparel  &c.,  and  to 
enable  his  said  son  to  live  respectably  &c. ;  and  he  submits,  that 
such  sums  cannot  be  considered  as  advancements.  That  they 
were  merely  gratuities  or  gifts  evincing  the  benevolence  of  the 
parent  to  a  child  who  was  suffering  from  ill  health  in  a  foreign 
land  ;  that  they  were  temporary  in  their  character,  and  not  in- 
tended as  a  portion  or  advancement. 

That,  if  the  complainants  insist  that  such  account  is  evidence 
of  a  debt  from  &c.,  this  defendant  insists  that  such  indebtedness 
of  said  Aaron,  his  father,  cannot  be  set  off  against  this  defend- 
ant's share  of  &c.,  or  deducted  out  of  the  same. 

That  his  father  returned  from  Europe  in  1837,  and  died  in 
1839,  more  than  six  years  before  the  death  of  said  Ebenezer 
Tucker,  who  died  in  1845.  That  said  Aaron,  after  his  return 
from  Europe,  was  insolvent  and  unable  to  pay  his  debts,  and  af- 
terwards obtained  a  discharge  as  an  insolvent  debtor,  in  the  State 
of  Pennsylvania,  where  he  then  resided.  That  the  said  Aaron, 
some  time  afterwards,  died,  without  being  possessed  of  any 
property,  as  he  understood  and  believes,  and  insolvent. 

That,  if  the  complainants  seek  to  charge  this  defendant  with 
the  amount  claimed  as  a  debt  due  from  his  father,  the  said 
Aaron,  to  the  said  estate,  and  to  charge  him  as  one  of  the  heirs 
or  next  of  kin  or  children  of  the  said  Aaron,  then^  he  insists, 
that  such  claim  is  barred  by  the  statute  of  limitations,  as  more 
than  six  years  had  elapsed  since  the  cause  of  action  accrued 
against  the  said  Aaron,  before  the  commencement  of  this  suit ; 
and  he  prays  he  may  have  the  benefit  of  the  said  statute  as  if  he 
had  pleaded  the  same  in  bar. 

He  admits  that,  during  the  several  years  mentioned  in  the  ac- 
count set  up  by  the  complainants,  the  said  Ebenezer  Tucker  was 
a  resident  of  New  Jersey,  and  so  continued  until  his  death ;  and 
that  said  Aaron  was  not  daring  said  period  a  resident  of  New 
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Jersey,  but  then  and  afterwards  resided  out  of  New  Jersey  until 
luB  death,  which  occurred  before  the  death  of  sud  Ebenezer 
Tucker. 

Charles  Carrol  Tucker,  the  other  child  of  the  said  Aaron,  put 
in  an  answer  to  the  same  effect. 

The  answer  of  the  other  distributees  insists  as  represented  in 
the  bUl. 

John  Willet  testifies,  that,  about  January  1, 1834,  he  went  to 
see  Ebenezer  Tucker,  deceased,  to  pay  him  money.  The  said 
Ebenezer  said  he  was  pleased  to  see  him  come  to  pay  money  at 
ihat  time,  for  he  was  about  making  up  $1,000  to  send  to  France 
to  his  son  Aaron,  who  was  in  Paris  at  that  time  with  his  family, 
and  had  written  to  him  for  money.  Witness  asked  if  Aaron  was 
not  wealthy,  and  expressed  surprise  that  Aaron  should  send  to 
said  Ebenezer  for  money.  Ebenezer  Tucker  said,  Aaron  was  in 
limited  circumstances,  so  much  so  that  he  had  frequently  called 
on  him,  said  Ebenezer  Tucker,  for  assistance  prior  to  that 
time,  and  that  he  had  advanced  money  to  him  several  times  be- 
fore that.  He  said  he  had  charged  against  Aaron,  on  his  book, 
what  he  had  let  him  have,  and  that  it  was  to  come  out  of  Aaron's 
share  of  his  estate.  He  said,  ^^  if  Aaron  has  it  in  my  life- time 
he  cannot  expect  to  have  it  after  I  am  gone ;  he  can't  have  it  but 
once ;  it  makes  little  difference  to  me  whether  he  has  it  now  or 
after  my  death ;  if  he  can  enjoy  it  now,  he  might  as  well  have 
it."  Witness  heard  him  speak  on  the  same  subject  more  than 
once  before  to  the  same  purport. 

Wm.  S.  Lippincott  proves  the  entries  in  the  book  of  Ebenezer 
Tucker  of  the  items  stated  in  the  bill  against  Aaron  to  be  in  the 
hand-writing  of  Ebenezer  Tucker.  Witness  says,  he  frequently 
heard  Ebenezer  Tucker  speak  of  advancing  money  to  his  son 
Aaron.  He  said  he  had  advanced  him  money,  and  that  he  had 
charged  it  in  his  book,  and  that  he  considered  and  intended  it  as 
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a  part  of  Aaron's  share  of  his  estate.  Witness  heard  him  speak 
on  the  subject  a  number  of  times.  Thinks  Aaron  returned  from 
France  in  1837.  While  Aaron  was  in  France,  witness  frequent- 
ly heard  Ebenezcr  Tucker  speak  of  raising  money  to  send  him*  • 
At  these  times  he  said  ho  intended  the  money  should  go  as  a  part 
of  Aaron's  share  of  his  estate. 

Isaiah  Adams  testifies,  that  he  was  a  tenant  under  Ebenezer 
Tucker  for  15  or  16  years,  and  is  familiar  with  his  hand-writing. 
That  all  the  items  in  the  account  set  forth  in  the  bill,  as  found 
in  the  books  of  Ebenezcr  Tucker,  are  in  the  hand-writing  of 
Ebenezer  Tucker.  He  has  frequently  heard  Ebenezcr  Tucker 
speak  of  raising  money  to  send  his  son  Aaron  in  France.  He 
said  his  son  was  there  in  big  company,  and  it  would  not  do  to  let 
him  starye.  He  said  the  physicians  had  told  his  son  he  must  go 
to  France ;  that  if  he  remained  in  this  country  he  must  die ;  and 
that  a  change  of  climate  might  restore  his  health.  He  said  that 
Aaron  had  no  means  of  his  own,  and  that  he  must  send  him  * 
money.  He  said  that  if  Aaron  outlived  him  he  would  be  entitled 
to  a  share  of  his  estate,  and  that  he  might  as  well  have  a  part 
of  it  for  the  purpose  of  regaining  his  health,  for  if  Aaron  died 
before  him,  the  money  would  do  him  no  good,  and  he  might  aa 
well  have  it  now  as  after  he,  Ebenezer  Tucker,  was  gone ;  and 
that  if  he  had  it  now,  he  could  not  expect  to  have  it  at  another 
time.  Witness  had  heard  him  speak  on  this  subject  a  great 
many  times. 

William  AUenh  testimony  is  to  the  same  e£fect. 

A.  Brawningj  for  the  complainants,  cited  Rev.  Stat.  355,  sec. 
18 ;  Toller  on  Ex'ors,  374  ;  5  RolPs  Rep.  218 ;  2  P.  TPww, 
560 ;  1  Halst.  Ch.  99 ;  Rev.  Stat.  94,  sec.  8  ;  6  HalsU  Rep. 
354 ;  8  Greenes  Rep.  171 ;  Penn.  Rep.  1010 ;  16  Conn.  Rep. 
883. 

P.  D.  Vroom  for  the  defendants  the  children  of  Aaron  B. 
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Tacker,  cited  Stoinb.  on  WilUy  288, 4 ;  4  Pick.  Rep.  21 ;  8  Burr. 
890;  1  Watts  ^  Serg.  890. 


The  Chancellor.  The  amoant  advanced  to  Aaron  must  be 
taken  into  the  account  in  fixing  the  distiibutiTe  shares,  and  con- 
sidered, in  the  distribution,  as  part  of  the  share  of  his  children. 

Order  accordingly.  , 
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Remer  v.  Shaw. 

A  demurrer  to  a  foreoloiure  bill  hnj'mg  been  oTerruled,  and  an  order  made  that  the 
defendant  answer  in  fortj  days.  A  decree  pro  con.  haring  been  taken,  on  defiuilt  o( 
answer,  the  defendant,  without  notice,  took  an  order  ffiving  him  leare  to  put  in  an- 
swer, without  informmg  the  Court  of  the  nature  of  the  answer  he  intended  to  pal 
in.  An  answer  was  put  in  setting  up  usury.  On  motion,  it  was  ordered,  that  thi 
defendant  strike  out  so  much  of  the  answer  as  set  up  usury,  or  introduce  in  the  an- 
swer an  offer  to  pay  the  principal  sum  with  legal  interest. 

To  a  bill  for  foreclosure,  the  defendant  had  filed  a  demurrer, 
which  was  overruled,  and  the  defendant  was  ordered  to  answer 
in  forty  days.  The  answer  not  being  filed  in  forty  days,  a  de- 
cree pro  con.  was  taken  against  the  defendant,  no  answer  being 
yet  in.  A  few  days  after,  an  order  was  taken  on  the  part  of  the 
defendant,  without  notice,  giving  the  defendant  leave  to  answer ; 
the  Court  not  being  informed  of  the  nature  of  the  answer  intend- 
ed to  be  put  in.     An  answer  was  filed  setting  up  usury. 

A  motion  was  made  that  so  much  of  the  answer  as  sets  up 
usury  be  stricken  out. 

F.  T.  Frelinghuysen  and  W.  Hoisted  in  support  of  the  mo- 
tion. They  cited  6  Hill,  223;  1  Paige,  429;  Rev.  Stai.  908^ 
sec.  17,  910,  sec.  26 ;  1  Sim.  ^  Stuart,  469 ;  2  Chitty^s  Eg. 
Dig.  864;  2  Daniel's  Ch.  Pr.  67. 

J.  P.  Bradley,  contra,  cited  1  Paige,  40. 

The  Chancellor  ordered,  that  the  defendant  strike  out  A 
much  of  the  answer  as  sets  up  usury,  or  introduce  in  the  auswei 
an  offer  to  pay  the  principal  sum  with  legal  interest. 


356  CAMPBELL  V.  ZABRI8K£E.  [SEFT 


Robert  G.  Campbell  v.  Abm.  0.  Zabriskie,  Administrator 
of  Robert  Campbell,  deceased. 

A^  bjdeed  of  tssiff^ment,  dated  Julj  7, 1SU,  eonyeyed  to  B.  real  and  personal  prop- 
erty, in  trust,  after  paying  the  expenses  of  the  trost^  to  pay,  first,  certain  moneys  be 
owed  to  B.,  aod  then  certain  debts  he  owed  to  other  persons.  B.,  after  soiling  the 
trust  estate,  died,  intestate,  July  5, 1846.  On  the  Ist  of  August,  1846,  A.  assigned 
all  his  interest  in  the  trust  to  C  ,  his  son,  who  exhibited  his  bill  against  the  admin- 
istrator of  B.  for  an  account  of  the  trust,  and  payment  &c  The  bill  charged  that 
A.,  after  the  execution  of  the  trust  deed  to  B.,  paid,  out  of  his  own  money,  in  no 
way  derired  from  the  trust  fund,  seTeral  large  items,  stating  them,  of  the  said  debt 
due  from  A.  to  B.,  and,  also,  sereral  of  the  debts  to  the  other  persons  provided  ibr 
in  the  trust  deed  to  B. 

JIfid,  That  A.  was  an  incompetent  witness  to  prove  such  paymsota. 

The  Chancellor,  being  satisfied  from  the  evidence  that  nothing  was  due  from  B.,  in 
his  life  time,  or  from  his  estate,  under  or  by  virtue  of  the  trust,  refused  to  order  ao 
account,  and  dismissed  the  bill. 

The  bill,  filed  July  12,  1847,  states,  that  by  an  indenture 
made  between  George  O.  Campbell,  of  the  city  of  New  York, 
and  Robert  Campbell,  late  of  Hackensack,  N.  J.,  deceased, 
dated  July  7, 1834,  reciting,  that,  from  divers  unfortunate  cir- 
cumstances, the  said  George  was  apprehensive  that  he  would 
not  be  able  to  pay  all  his  debts,  and  that  the  said  George  *was 
then  in  business  in  New  Orleans,  as  a  partner  with  Richard  A. 
Stryker,  and  that  the  said  George  was  desirous  that  his  individ- 
ual property  in  the  city  of  New  York  should  be  applied  to  his 
individual  debt^,  and  that  there  was  no  partnership  property  of 
said  Campbell  &  Stryker  in  the  city  of  New  York,  but  that  their 
Business  was  solely  conducted  at  New  Orleans,  where  all  the 
books  of  the  said  firm  were  kept,  the  said  George,  in  considera- 
tion of  the  premises  and  of  $1  to  him  paid  by  the  said  Robert 
Campbell,  did  grant,  bargain,  sell,  assign,  transfer,  and  set  over 
unto  the  said  Robert  Campbell,  his  heirs  and  assigns,  all  and 
singular  the  following  described  lots  of  land,  with  the  buildings 
ftnd  improvements,  (describing  five  lots  in  the  city  of  New  York,) 
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To  Have  and  to  Hold  unto  the  said  RobeiV  Campbell,  hia  heirs 
and  assigns  forever ;  subject  to  the  payment  of  the  mortgage 
then  on  the  said  lots,  and  to  the  payment  of  the  interest  then 
due  and  to  grow  due  on  the  same,  to,  for  and  upon  the  uses  and 
trusts  in  the  said  indenture  expressed  and  declared.    And  the 
said  George  G.  Campbell,  for  the  consideration  aforesaid,  did, 
by  the  said  indenture,  sell,  assign,  transfer  and  set  over  unto 
the  said  Robert  Campbell,  his  executors,  administrators  and  as- 
signs, all  and  singular   the  household   furniture,  goods  and 
chattels  enumerated  and  described  in  schedule  A  thereunto  an- 
nexed ;  and  all  and  singular  the  debts,  dues  and  demands  due 
and  owing  to  the  said  George  G.  Campbell  from  any  person  or 
persons  whomsoever :  To  Have  and  to  Hold  all  the  said  lands, 
goods  and  chattels,  dues  and  demands,  unto  the  said  Robert 
Campbell,  his  heirs,  executors,  administrators  and  assigns  for- 
ever ;   In  Trust,  nevertheless,  as  soon  as  conveniently  might 
be,  at  public  or  private  sale,  for  cash  or  on  credit,  as  to  the 
said  Robert  Campbell  might  seem  expedient,  to  sell  the  said 
lands  and  goods  and  chattels,  and  to  collect  the  said  dues 
and  demands,  and  to  apply  the  proceeds  of  said  sale  and  the 
moneys  arising  from  said  dues  and  demands  as  follows,  that  is 
to  say :  In  trust,  in  the  first  place,  to  retain  thereout  all  the 
costs  and  expenses  to  which  the  said  Robert  Campbell  might 
become  liable  on  account  of  the  said  assignment,  whether  of 
agencies,  commissions  or  otherwise,  as  well  as  his  lawful  and 
reasonable  compensation  as  trustee ;  to  reimburse  himself  any 
advances  he  might  make  to  eifect  the  purposes  of  the  trust,  with 
lawful  interest  thereon ;  and;  generally,  to  pay  all  expenses  con- 
sequent upon  the  creation  and  execution  of  the  trusts  in  said  as- 
signment contained :  In  trust,  in  the  second  place,  to  pay  him- 
self, the  said  Robert  Campbell,  the  sum  due  to  him  by  the  sud 
George  G.  Campbell,  amounting  to  about  $7,000 :  In  trust,  in 
the  third  place,  to  pay  to  the  several  persons  named  in  schedule 
B  to  the  said  indenture  annexed  the  several  sums  due  them,  to 
pay  them  in  rateable  order  and  proportions ;  and,  after  fUfilling 
all  the  previous  trusts  thereby  created,  then,  in  the  fourth  place, 
to  appropriate  the  surplus  money,  if  any,  to  the  payment  of  the 
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partnership  debts  of  Atid  firm  of  Campbell  &  Stryker.  And  the 
said  indenture  constituted  the  said  Robert  Campbell  the  lawful 
attorney  of  the  said  G.  G.  Campbell  to  recover  and  receive  the 
said  dues  and  demands.  That  the  said  indenture  was  duly  ac- 
knowledged on  the  8th  of  July,  1834,  and  was  recorded  the  same 
day  in  the  office  of  the  Register  for  the  city  and  county  of  New 
York ;  and  was  delivered  to  the  said  Robert  Campbell,  who  ac- 
cepted the  same,  and  took  upon  himself  the  execution  of  the 
trusts  therein  contained. 

That  the  following  is  a  copy  of  schedule  B  annexed  to  the  said 
assignment : 

Mary  Anderson  -  -  -         $530.00 

Eliza  Campbell  -  -  -  330.00 

Mechanics'  Bank  -  -  -  820.00 

Samuel  Martin  -  -  -  151.00 

Abraham  Van  Boskerck  -  -  140.00 

John  D.  Halstcd  -  -  -  160.00 

Henry  Youngs  -  -  -  60.00 

That  the  amount  due  from  the  said  George  G.  to  the  said 
Robert  Campbell  at  the  execution  and  delivery  of  the  said  in- 
denture, and  therein  mentioned  as  amounting  to  about  $7,000, 
was  but  $5,557,  or  thereabouts,  including  interest ;  consisting  of 
the  following  items :  on  book  account,  $1,580 ;  on  bond  given  by 
said  Greo.  G.  Campbell,  and  the  said  Robert  Campbell  as  security 
for  him,  to  one  Garrit  P.  Smith,  since  deceased,  for  $377 ;  an- 
other bond  given  by  said  George  G.  Campbell,  and  Robert 
Campbell  as  security  for  said  George,  to  the  said  G.  P.  Smith, 
deceased,  for  $1,000  ;  Robert  Campbell,  as  executor  or  admin- 
istrator of  said  Smith,  having,  before  the  making  of  said  inden- 
ture, taken  up  and  discharged  the  said  two  bonds ;  another  bond 
given  by  said  George  G.  Campbell  to  one  Mary  Ackerman,  for 
$160,  and  which  was,  also,  then  held  by  said  Robert  Campbell ; 
two  bonds  given  by  said  George  G.  Campbell  to  said  Robert 
Campbell,  one  for  $1,000,  and  the  other  for  $1,450 ;  amounting, 
in  all,  to  the  said  sum  of  $5,557. 

That,  after  the  execution  of  the  said  deed  of  assignment,  and 
<m  or  about  July  13, 1884,  the  aaid  Robert  Campbell,  as  tros- 
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tee  as  aforesaid,  sold  three  of  the  lots  in  said  indenture  men- 
tioned, for  $1,800;  and  subsequently  sold  the  goods  and  chat- 
tels in  said  indenture  mentioned,  for  $725. 

That  the  other  two  lots  of  land  in  said  assignment  mentioned 
remained  unsold  until  on  or  about  May  14th,  1844,*  when  the 
same  were  sold  by  the  said  Robert  Campbell,  for  $21,000,  sub- 
ject to  the  payment  of  the  principal  sum  of  $15,000,  secured  by 
the  bond  of  the  said  George  G.  Campbell  and  a  mortgage  on 
said  premises.  That,  at  or  about  the  time  of  said  sale,  the  said 
Robert  Campbell  received,  in  cash,  $6,000,  being  the  amount  of 
the  consideration  money  of  said  sale,  after  deducting  the  princi- 
pal sum  secured  by  the  said  mortgage.  That,  at  or  about  the 
same  time,  the  said  Robert  Campbell  paid  to  William  Douglass, 
the  holder  of  the  said  mortgage,  the  sum  of  $1,575,  the  amount 
of  interest  due  on  said  bond  and  mortgage  ;  leaving  the  sum  re- 
alized by  the  said  Robert  Campbell,  in  cash,  from  the  sale  of 
said  last  mentioned  property,  $4,425. 

That  the  said  Robert  Campbell,  in  the  execution  of  the  said 
trust,  received  from  one  James  Mahoney  $22,  due  from  him  to 
the  said  G.  G.  Campbell ;  and,  as  the  complainant  is  informed 
and  believes,  received  other  moneys  under  said  assignment  of 
which  the  complainant  is  not  particularly  informed,  and  which 
he  prays  may  be  set  forth  by  the  defendant  in  his  answer. 

That,  after  the  execution  and  delivery  of  the  said  indenture^ 
the  said  George  G.  Campbell,  out  of  his  own  money,  in  &o  way 
derived  from  the  said  trust  property  or  funds,  paid  and  satisfied 
to  the  said  Robert  Campbell  the  aforesaid  sum  of  $1580.42, 
being  the  amount  due  to  him  on  book  account  at  the  time  of  the 
execution  and  delivery  of  the  said  indenture ;  and  also  the  prin- 
cipal sum  of  $1,000,  secured  by  the  said  bond  for  $1,000  giv«n 
as  aforesaid  to  Garrit  P.  Smith,  and  all  interest  thereon ;  and 
also  the  principal  sums  of  $1,000  and  $1,400,  secured  by  the 
before  mentioned  two  bonds  given  by  the  said  George  G.  Camp- 
bell to  the  said  Robert  Campbell,  and  all  the  interest  thereon 
accrued ;  and  the  said  George  G.  Campbell,  also,  in  like  man- 
ner, out  of  his  own  money,  paid  off  and  discharged  the  amonnta 
due  or  unpud  at  the  time  of  the  ezeoation  and  delivery  of  the 
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flud  indentnre  to  the  several  persons  in  said  schedule  B.,  and 
all  thd  interest  thereon  accrued,  except  $300,  part  of  the  debt 
owing  to  Mary  Anderson,  which  was  paid  by  the  said  Robert 
Campbell. 

That  all  the  business  of  the  said  firm  of  Campbell  &  Stryker 
has  been  finally  settled,  and  all  its  debts  and  liabilities  have 
been  paid  and  discharged  without  the  agency  in  any  wise  of  the 
said  Robert  Campbell,  and  without  his  having  advanced  or  ap- 
plied for  that  purpose  any  part  of  the  property  or  proceeds  of 
llie  property  conveyed  to  him  in  trust  as  aforesaid,  or  any  of  the 
moneys  received  by  him  under  said  assignment,  or  any  of  the 
trost  funds,  or  any  of  his  individual  funds  whatever. 

That  the  proceeds  of  the  sale  of  the  said  three  lots  of  land 
first  sold  as  aforesaid  and  of  the  household  furniture  were  more 
ijian  sufficient  to  pay  and  satisfy  the  amount  due  said  Robert 
Campbell,  from  the  said  George  G.  Campbell,  over  and  above 
the  amount  paid  to  him  by  said  George  G.  as  aforesaid  and 
■all  payments  made  by  him  of  debts  due  from  said  George  G. 
in  pursuance  of  said  trust,  and  the  expenses  of  said  trust. 
And  that,  all  the  debts  and  liabilities  for  the  security  and  pay- 
ment whereof  the  said  assignment  was  made  being  paid  and  sat- 
isfied, and  it  not  being  necessary,  in  the  execution  of  said  trust, 
te  sell  the  other  two  lots  described  in  said  indenture,  and  the 
said  Robert  Campbell  being  the  uncle  of  the  said  George  G., 
and  they  being  on  terms  of  confidence  and  friendship,  the  title  to 
the  same  remained  in  the  said  Robert  Campbell,  and  the  said 
(George  G.  occupied  and  enjoyed  the  same,  and  received  the 
r«nts  and  profits  thereof,  until  about  May,  1844,  when  he,  hav- 
ing an  opportunity  to  sell  the  same,  and  having  negotiated  an 
agreement  for  the  sale  thereof,  applied  to  the  said  Robert  Camp- 
bell to  make  a  conveyance  of  the  same,  to  which  the  said  Robert 
agreed,  and,  accordingly,  did  make  a  deed  of  conveyance  of  the 
Bame,  for  the  consideration  of  $21^000,  so  subject  to  the  payment 
of  the  principal  sum  of  $15,000,  secured  by  mortgage  as  before 
mentioned.  That,  out  of  the  consideration  money  received  bj 
said  Robert  Campbell  as  afi)reBaid^  he  paid,  as  aforesaid,  the  in- 
terest due  on  said  mori^gage,  then  amounting  to  $1,575,  and  the 
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residue  of  the  said  consideration  money,  being  $4,4259  ^^  B^id 
Robert  Campbell  retained  in  his  own  hands. 

That,  at  the  time  of  the  said  sale  of  the  last  mentioned  prop- 
erty, the  said  Robert  Campbell  promised  that  immediately  there- 
after he  would  make  a  full  account  of  the  said  trust,  of  the  mo- 
neys received  by  him,  and  also  of  the  payments  made  in  pur- 
suance thereof,  and  of  the  amount  which  he  was  entitled  to  re- 
tain on  account  of  any  indebtedness  to  him  provided  for  by  the 
said  indenture,  and  of  the  expenses  of  said  trust,  and  pay  over 
to  the  said  George  G.  Campbell  the  amount  which  on  such  ac- 
count might  appear  to  be  due  from  said  Robert  Campbell  on  ac- 
count of  said  trust ;  but  the  making  of  such  account  was  neglect- 
ed until  said  Robert  Campbell  died,  about  July  5, 1846. 

That  the  complainant  is  informed  and  believes,  and  chargei| 
that,  on  a  just  settlement  of  the  said  trust,  there  is  due  to  the 
said  George  G.  Campbell,  from  the  estate  of  said  Robert  Camp- 
bell, deceased,  $7,500  and  upwards,  which  the  complainant  is 
now  entitled  to,  by  virtue  of  the  assignment  thereof  to  him  by 
him  the  said  George  G.  Campbell  in  the  bill  after  mentioned. 

That  the  said  Robert  Campbell  died  intestate ;  and  adminis- 
tration of  his  goods  &c.  has  been  granted  to  Abraham  O.  Za- 
briskie. 

That,  by  an  indenture  of  assignment,  dated  August  1, 1846t 
the  said  George  G.  Campbell,  who  is  the  father  of  the  complain- 
ant, for  a  valuable  and  sufficient  consideration  therein  mentioned, 
did  grant,  bargain,  sell,  assign,  transfer  and  set  over  unto  the 
complainant,  his  heirs,  executors  and  administrators,  all  and  sin- 
gular every  claim  and  demand  which  the  said  George  G.  then 
possessed^  owned,  had  or  was  entitled  to  against  the  said  Robert 
Campbell,  deceased,  or  his  estate,  and  all  and  singular  any  mo- 
ney, debts,  accounts  or  responsibilities  of  said  Robert  Camp- 
bell, deceased,  or  his  estate  to  said  George  G.  Campbell,  and 
also,  all  the  estate,  right,  title,  interest,  property,  possession 
and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said 
George  G.  Campbell  of,  in  and  to  the  said  claim,  and  every 

part  and  parcel  thereof:  To  Have  and  to  Hold  the  same  unto 
24 
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the  complainant,  his  executors,  administrators  and  assigns  for 
ever. 

The  bill  prays  an  account  of  the  said  trust ;  and  that  ^hat 
may  be  found  due  to  the  complainant,  from  the  said  Abraham 
O.  Zabriskie,  administrator  as  aforesaid,  may  be  decreed  to  be 
paid  to  the  complainant ;  and  for  such  further  and  other  relief 

&0. 

The  defendant,  in  his  answer,  admits  the  deed  of  assignment 
firom  George  G.  Campbell  to  Robert  Campbell ;  and  that  said 
Robert  Campbell  accepted  the  said  deed,  and  that  said  deed  is 
in  the  possession  of  the  defendant. 

He  says,  that  he  knows  nothing  of  his  own  knowledge  of  the 
amount  which  the  said  George  G.  Campbell  owed  to  said  Robert 
Campbell  at  the  date  of  said  deed  of  assignment,  but  only  as  in- 
formed by  the  recital  in  said  deed  and  some  statements  of  ac- 
count found  among  the  papers  of  said  Robert  Campbell,  de- 
ceased, and  from  the  complainant's  bill.  That  from  these  he 
believes,  that  the  said  George  G.  was,  at  or  about  the  time  of 
said  assignment,  indebted  to  the  said  Robert  Campbell  on  book 
account  and  for  monies  advanced,  over  and  above  the  amounts 
due  on  the  several  bonds  hereinafter  mentioned,  in  the  sum  of 
$1580.42 ;  and  the  said  Robert  Campbell  was  also  entitled  to 
receive  from  the  said  George  G.,  on  said  account,  interest  for 
balances  which  had  been  before  struck  in  the  same,  between 
the  parties,  and  for  moneys  advanced  by  the  said  Robert 
to  the  said  George  G.,  and  for  which  no  interest  was  allowed 
in  such  statement  of  said  account  as  leaves  the  balance  due 
thereon  at  1580.42 ;  but  whether  any  greater  sum,  with  such  in- 
terest to  be  added  thereto,  was  not  due  from  the  said  George  G. 
to  the  said  Robert  at  that  time  this  defendant  is  not  informed. 
He  admits  that  the  said  George  G.  was  at  the  time  of  the  said 
assignment  indebted  to  the  said  Robert  Campbell  the  amount  of 
principal  and  interest  then  due  on  the  five  bonds  in  the  bill 
stated,  and  in  the  manner  therein  stated. 

That  he  belieyes,  and  therefore  insists,  that  there  was  due  on 
said  bonds,  besides  the  principal  sums,  interest  thereon  at  the 
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time  of  said  assignment  as  follows :  (stating  how  much.)  And 
he  insists  that  the  said  George  G.  was  indebted  to  the  said 
Robert  Campbell  on  said  account  and  said  bonds,  at  the  time  of 
said  assignment,  for  principal  and  interest  thereon,  in  the  sum  of 
15,907,  or  thereabouts ;  but  whether  the  said  George  O.  was 
then  indebted  to  said  Robert  Campbell  in  any  other  or  greater 
sum  this  defendant  is  uninformed  except  by  the  recital  in  said 
deed  of  assignment,  which  states  the  amount  of  said  indebtedness 
to  be  about  $7,000. 

He  admits  the  sale  of  the  three  lots  stated  in  the  bill,  by  said 
Robert  Campbell,  on  the  13th  of  July,  1835,  and  that  the  con- 
sideration stated  in  the  deed  given  by  the  said  Robert  therefor 
is  $1800 ;  but,  from  the  accounts  of  said  trust  found  among  the 
papers  of  his  intestate  he  belieyes,  and  therefore  insists,  that  his 
intestate  only  received  or  retained  for  the  purposes  of  said  trusts 
and  is,  therefore,  only  chargeable  with,  $1,000,  part  of  said  con- 
sideration money ;  but,  as  to  $800,  the  residue  of  said  consid- 
eration money,  whether  it  was  only  nominal,  or  whether  it  was 
paid  to  the  said  George  G.,  or  whether  it  ever  came  to  the  hands 
of  his  intestate,  or  whether  it  was  retained  by  the  purchaser,  or 
expended  by  his  intestate  to  pay  off  two  certain  mortgages  which 
were  upon  said  three  lots  at  the  date  of  said  deed  of  assignment, 
as  this  defendant  is  informed  and  believes,  one  given  by  Joseph 
Flower  and  wife,  for  $250,  dated  December  8th,  1828,  and  the 
other  given  by  Andrew  Colvin,  for  $472.50,  dated  June  7th, 
1826,  this  defendant  is  not  informed  and  cannot  answer  more 
fully  than  he  has  above  answered. 

He  says  he  is  informed  and  believes,  that  his  intestate  did  not 
sell  or  dispose  of,  except  as  hereinafter  stated,  the  furniture 
mentioned  in  schedule  A  annexed  to  said  deed  of  assignment, 
but  permitted  said  George  G.  to  retain,  enjoy  and  use  the  same 
from  the  time  of  said  assignment  until  some  time  in  1842,  when 
his  intestate,  finding  that  the  said  property  assigned  to  him  must 
come  considerably  short  of  paying  the  amount  of  the  indebted- 
ness of  the  said  George  G.  to  him,  insisted  that  his  advances  to 
and  losses  by  the  said  George  G.  were  too  great,  and  insisted  that 
the  personal  property  in  said  schedule  A  ought  in  some  way  to 
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be  converted  into  money  or  its  equivalent,  and  appropriated  to 
pay  some  part  of  the  debt  due  to  him,  and  that  Hannah  Jenkins, 
the  mother  of  the  wife  of  said  George  G.,  ought  to  purchase  the 
same  and  loan  it  to  her  daughter,  the  wife  of  said  George  &,  and 
in  this  way  preserve  the  use  of  it  to  the  family  of  the  said  George 
G.,  who  was  at  that  time  involved  in  debt,  and  unable  to  pay  for  or 
buy  the  same  or  to  retain  it  against  his  creditors ;  the  said  intes- 
tate insisting  that  it  was  her  duty  to  share  with  him  the  burden 
of  relieving  the  family,  she  being  possessed  of  ample  means ;  and 
that,  to  carry  out  said  plan,  the  said  George  G.  procured  said 
furniture  to  be  appraised  at  |725  or  thereabouts,  and  the  said 
Hannah  Jenkins  gave  her  bond  to  said  Robert  Campbell  for  the 
payment  of  the  said  sum,  and  he  thereupon  executed  to  her  a 
bill  of  sale  of  said  furniture,  which  remained  and  still  remains 
in  the  possession  of  the  said  George  G.  for  the  use  of  his  family ; 
but  that  said  bond  of  $725,  nor  any  part  thereof,  has  never  been 
paid  to  the  said  Robert  Campbell  nor  to  this  defendant,  nor  did 
the  said  Robert  Campbell,  in  his  lifetime,  or  this  defendant 
since  his  death,  ever  receive  any  thing  for  or  on  account  of  the 
same.  That  the  said  intestate  was  to  the  knowledge  of  this  de- 
fendant, for  many  months  before  his  death,  infirm  and  imbecile 
in  mind,  and  utterly  incompetent  to  transact  business  under- 
standingly ;  and  that  this  defendant  has  been  informed,  that, 
during  said  period  of  imbecility,  the  said  bond  was  procured  or 
obtained  from  among  the  papers  of  said  intestate  by  some  one, 
and  that  the  same  was  not  at  his  death  found  among  the  papers 
of  said  intestate ;  and  this  defendant  has  not  been  able  to  find 
or  recover  the  same ;  and  he  insists  that  nothing  has  ever  been 
received  by  said  intestate  for  the  said  furniture. 

He  admits  that  the  said  Robert  Campbell,  on  or  about  May 
14th,  1844,  sold  the  other  two  lots  mentioned  in  said  deed  of  as- 
signment, for  $21,000,  subject  to  a  mortgage  for  $15,000,  on 
which  there  was  then  due,  for  principal  and  interest,  $16,615, 
which  was  assumed  by  the  purchaser  as  part  of  the  considera- 
tion money ;  and  that  the  balance  only,  which,  as  this  defendant 
is  informed  and  believes,  was  $4,385^  was  received  by  said 
Robert  Campbell. 
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That  this  defendant  does  not  know  or  is  not  informed,  except 
by  said  bill,  that  the  said  Robert  Campbell,  in  the  execution  of 
said  trust,  ever  received  from  James  Mahoney  $22,  or  any  other 
sum,  for  money  due  to  said  George  G.  Campbell,  or  any  money 
from  any  other  person  for  the  purposes  of  said  trust,  except  the 
amounts  above  mentioned  received  on  the  two  sales  of  said  lands ; 
and  this  defendant  believes  and  insists  that  no  such  moneys  were 
ever  received  by  the  said  Robert  Campbell. 

He  says  he  does  not  know,  nor  is  he  informed,  that  said 
George  G.,  out  of  his  own  money,  paid  to  said  Robert  Campbell 
the  said  sum  of  $1,580.42  due  on  book  account  as  aforesaid, 
and  the  sums  due  on  said  two  bonds  to  Garrit  P.  Smith,  and  the 
sums  due  on  said  two  bonds  to  said  Robert  Campbell ;  nor  dote 
this  defendant  believe  that  the  said  George  G.  so  paid  any  or 
either  of  them,  or  any  part  thereof,  except  a  small  amount  paid 
out  by  him  from  time  to  time  for  said  Robert  Campbell,  whidi 
ought  to  be  credited  on  said  book  account,  not  exceeding  in  the 
the  whole  1222.89.  That  said  Robert  Campbell,  after  said  aa- 
aignment,  paid  out,  for  and  to  said  George  G.  Campbell,  small 
items,  amounting  in  all  to  $114.80,  and  advanced  to  him  $450 
in  cash ;  after  which  the  said  George  G.  claims  to  have  paid  to 
said  Robert  Campbell  $400,  in  cash,  leaving  a  balance  of  $50, 
which,  with  the  said  sum  of  $114.80,  amounting  together  to 
$164.80,  ought  to  be  deducted  from  said  sum  of  $222.89  before 
the  same  should  be  credited  on  the  said  amount  due  on  book  ac- 
count ;  and  that  for  $450  of  the  moneys  entered  in  said  state- 
ments as  book  account  the  said  George  G.  Campbell,  on  the  10th 
of  September,  1835,  gave  to  said  Robert  Campbell  his  note, 
payable  with  interest,  which  is  still  held  by  this  defendant  as  ad- 
ministrator as  aforesaid. 

That  he  is  uninformed  whether  the  said  George  G.  has  paid 
any  of  the  creditors  mentioned  in  schedule  B  annexed  to  said 
deed  of  assignment,  or  whether  the  debts  of  the  firm  of  Campbell 
&  Stryker  are  all  paid  or  not,  and  whether  the  said  George  O. 
advanced  any  thing  toward  the  payment  thereof  or  not. 

He  denies  that  the  amount  received  for  the  lots  first  sold 
and  the  household  furniture  was  sufScient  to  pay  said  Robert 
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CaiupboII  the  amount  due  him  from  the  said  George  G.,  or  that 
the  other  lots  were  held  hj  said  Robert  Campbell  and  sold  by 
him  tor  tho  benefit  of  said  George  G. ;  but  that  the  same  were 
held  and  sold  by  him  for  the  payment  of  the  amount  due  from 
said  George  G.  to  him ;  and  that  at  the  time  of  the  sale  by  him 
a  much  larger  amount  was  due  to  him  from  the  said  George  G., 
on  account  of  the  debts  referred  to  in  said  assignment,  than  he 
received  on  the  sale  of  said  property ;  and  that  there  is  now  a 
large  amount  due  to  this  defendant,  as  administrator  as  afore- 
said, above  all  amounts  received  by  virtue  of  said  trust. 

He  admits  that  said  George  G.  occupied  and  enjoyed  the  two 
lots  last  sold,  and  received  the  rents  thereof,  after  the  date  of 
the  said  assignment  and  until  the  sale  thereof;  and  that  said 
Robert  Campbell  died  on  or  about  July  5, 1846,  intestate ;  and 
that,  on  the  31st  of  the  same  month,  administration  of  his  per- 
sonal estate  was  granted  to  this  defendant. 

He  says  he  does  not  know,  except  from  the  bill  of  complaint, 
that  tho  said  George  G.  Campbell  ever  assigned  his  rights  or 
claims  against  said  Robert  Campbell  to  the  complainant,  or 
whether  any  consideration  was  paid  for  the  same ;  and  he  leaves 
the  complainant  to  such  proof  thereof  (&c.) ;  but  this  defendant 
ia  advised  and  insists  that  the  said  George  G.  had  not  any  such 
beneficial  interest  under  said  trust  as  was  assignable  either  at  law 
or  in  equity ;  but  only  had  a  right  to  call  said  Robert  Campbell 
to  an  account  for  the  performance  of  the  trusts  declared  in  said 
deed  of  assignment ;  and  that,  therefore,  tho  complainant  is  not 
entitled  to  call  this  defendant  to  an  account  in  this  Court ;  and 
this  defendant  prays  that  he  may  have  the  same  advantage  of 
this  exception  as  if  he  had  pleaded  the  same. 

He  admits  that  said  Robert  Campbell  'died  seized  of  consid- 
erable real  estate,  more  than  enough,  together  with  his  per- 
sonal estate,  to  pay  all  his  debts,  together  with  the  amount 
claimed  by  the  complainant  as  due  him,  as  far  as  said  debts  are 
known  to  this  defendant ;  but  he  avers  and  insists  that  the  whole 
personal  property  of  said  intestate  at  his  death  was  not  su£Scient 
to  pay  the  sum  claimed  by  the  complainant,  and  that  the  same 
has  been  much  diminished  by  unavoidable  losses  in  the  collection 
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thereof,  by  the  ezpenses  of  the  adminiBtration  and  by  the  pay 
ment  of  the  just  debts  of  said  intestate  against  which  this  de 
fendant  had  no  defence  and  could  not  plead  the  insolvency  of  th 
estate  of  said  intestate.  And  this  defendant  admits,  that,  if  ih 
complainant  can  establish  any  claim  against  the  estate  of  sai 
intestate,  his  lands  are  liable  (&c). 

He  denies  that  said  Robert  Campbell,  in  his  lifetime,  or  thi 
defendant  since  his  death,  has  refused  to  render  unto  either  th 
said  George  G.  or  the  complainant  an  account  of  the  executio 
of  the  said  trust ;  but  says  he  has  always  been  and  still  is  read 
to  render  an  account  of  the  same.  And  this  defendant  annexe 
to  this  answer,  in  a  schedule  marked  A,  a  full  and  true  accomi 
thereof,  as  far  as  he  has  been  able  to  ascertain  the  same ;  b; 
which  it  appears  that  a  large  balance  is  still  due  to  the  estate  € 
said  intestate  from  the  said  George  G.  Campbell,  besides  an 
allowance  for  compensation  for  the  services  of  said  Robert  Camp 
bell  as  such  trustee. 

Replication. 

Testimony.  September  30,  1848.  The  deed  of  assignmei 
from  George  G.  Campbell  to  Robert  Campbell,  dated  July  1 
1834,  was  put  in  evidence,  on  the  part  of  the  complainant,  an 
marked  Exhibit  W,  No.  1. 

JVicholas  Quackenbos,  sworn  for  the  complainant,  proves  tb 
execution  of  a  deed  of  assignment,  dated  August  1,  1846,  exi 
cuted  by  George  G.  Campbell  and  Robert  G.  Campbell.  H 
says  it  was  executed  about  the  time  it  bears  date,  at  the  office  ( 
A.  W.  Bradford,  counsellor  at  law.  New  York  city.  Witnei 
was  then  a  student  in  that  office. 

Cross-examined.  I  had  been  at  that  time  a  student  at  law  i 
that  office  about  a  year.  The  complainant  was  also  a  student  i 
law  in  that  office  at  that  time.  He  was  there  when  I  enterc 
the  office.  George  G.  Campbell  is  the  father  of  the  complai] 
«nt. 
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Re-examined.  The  complainant  was  admitted  to  the  bar  by 
the  Supremo  Court,  either  in  the  spring  or  summer  of  1847.- 
Ho  had  been  admitted  by  the  Common  Pleas  some  years  befare> 
that. 

The  said  deed  of  assignment  was  put  in  eyidencc  on  the  part 
of  the  complainant,  and  marked  Exhibit  W,  JVo.  2. 

George  G.  CampbeU^  sworn  for  the  complainant ;  the  connsd 
for  the  defendant  objecting,  on  the  ground  that  he  is  interestei 
in  the  cause.    He  has  lived  in  the  city  of  New  York  since  1815. 
Robert  Campbell,  the  intestate  was  an  uncle  of  his.     There  wtf 
an  account  existing  between  Robert  Campbell  and  him.    A 
paper  purporting  to  1)0^  a  statement  of  account,  headed,  "Bobert 
Campbell,  deceased,  in  accfwnt  with  George  G.  Campbell,"  be- 
ing shown  to  him,  he  says :  that  is  a  true  statement  of  ihel^ 
count  as  it  existed  at  the  time  of  said  intestate's  death,  HaXih 
the  book  account.     I  paid  to  and  for  Mr.  Campbell  the  serenl 
amounts  as  mentioned  in  this  account  as  debits  against  bo. 
The  result  of  this  account  is,  that  there  is  a  balance  of  $19-83 
in  favor  of  Robert  Campbell,  deceased.    This  account  jia^ 
boss's  own  handwriting,  and  is  taken  from  his  ledger,     "f^fi  w 
paper  was  here  oifcred  in  evidence  on  the  part  of  the  comp#' 
ant ;  tho  defendant's  counsel  objecting,  on  the  ground  thai^ 
constituted  no  evidence  in  the  cause.    The  Master  marked  i. 
Exhibit  TT,  No.  3,  on  the  part  of  the  complainant     The  ledgex 
referred  to  by  the  witness,  and  the  account  therein  with  Robert  ^ 
Campbell,  was  put  in  evidence  on  the  part  of  the  complainant^ 
and  marked  Exhibit  Wj  JVo.  4  on  the  part  of  tho  complainant. 
The  witness  says  there  was  a  day  book  kept  in  connection 
with  the  charges  in  the  ledger  preceding  the  entry  "  By  balance 
3731.42,"  but  none  in  connection  with  the  subsequent  items  so 
far  as   the  account  is  copied  on  Exhibit  TF,  JVo.  3,  against 
Robert  Campbell.     That  account  in  the  book,  the  witness  says,, 
is  a  true  account  as  far  as  he  knows.     There  is  one  small  article 
which  he  now  recollects  not  charged.     He  recollects  the  deed  of 
assignment  made  by  him  to  his  uncle.     The  intestate  was  one  of 
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the  executors  to  the  Smith  estate.  Thinks  said  Robert  Campbell 
had  paid  off  the  bonds  to  the  Smith  estate  before  the  assignment : 
is  not  certain.  The  first  three  lots  sold  by  Mr.  Campbell  were 
sold,  he  thinks,  in  1835,  July  13th,  for  $1,800.  Mr.  Campbell 
received  that  amount.  There  was  no  incumbrance  on  these  lots. 
Witness  received  no  part  of  this  consideration.  The  other  two 
lots  were  sold  by  Mr.  Campbell  in  May,  1844,  he  thinks. 
There  was  a  mortgage  on  these  lots  for  $15,000 ;  and  there  waa 
$1,575  due  for  interest  at  the  time  of  the  sale.  This  property 
was  sold  for  $21,000,  subject  to  the  mortgage.  The  amount  re- 
alized by  Mr.  Campbell  from  this  sale  was  about  $4,425.  I  re- 
ceived the  rents  and  profits  of  this  property  from  the  time  of  the 
assignment  to  the  time  of  the  sale.  There  was  $1,000  lost  on 
the  rent  for  the  last  year,  which  was  never  received  by  any  body* 
My  uncle  received  $22  as  rent  from  James  Mahoney,  a  tenant 
in  Broadway.  I  remember  the  debts  which  were  named  in 
Schedule  B  annexed  to  the  assignment  to  Mr.  Campbell.  These 
debts  have  all  been  paid,  except  the  debt  to  Mary  Anderson,  by 
me.  I  understood  that  my  uncle  paid  her  $300  of  her  debt.  I 
don't  know  whether  or  not  the  balance  has  been  paid.  The  liabil- 
ities of  Campbell  &  Stryker  mentioned  in  the  assignment  have  all 
been  paid :  I  paid  part  of  them  and  the  firm  paid  part  of  them ; 
Mr.  Robert  Campbell  never  paid  any  thing  on  that  account ; 
they  were  all  paid  prior  to  1836.  The  liabilities  which  have 
been  paid  mentioned  in  Schedule  B,  were  all  paid  previous  to 
1836,  except  the  one  to  Eliza  Campbell,  which  was  paid  May  1, 
1836.  The  bond  of  $1,000  held  by  the  Smith  estate  was  paid 
off  subsequently  to  the  assignment :  I  paid  this  to  my  uncle  at 
one  time.  I  also  paid  two  other  bonds  to  my  uncle  subsequent 
to  the  assignment,  one  for  $1,000  and  one  for  $1,450.  The 
other  bond,  of  $377,  was  not  paid.  I  received  nothing  from  the 
proceeds  of  the  sale  of  the  trust  estate  except  $50,  which  he 
paid  me  after  the  second  sale,  for  which  I  have  given  him  credit 
in  the  account  marked  Exhibit  TT,  JVo.  3.  I  received  this  $50 
in  two  payments  of  $25  each.  The  bonds  were  left  in  my  uncle's 
possession.  A  paper  purporting  to  be  a  receipt  signed  by 
Robert  Campbell,  dated  February  28, 1846,  being  shown  to  wit- 
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ness,  lie  says :  the  signature  to  that  receipt  is  in  the  handwriting 
of  my  uncle ;  he  signed  it  in  my  presence.  I  received  it  at  the 
time  it  bears  date.  I  told  him  at  the  time  of  the  receipt,  I 
thought  I  ought  to  have  the  bonds,  that  I  did  not  like  to  leave 
them  in  the  situation  they  were.  I  told  him  that  he  promised 
to  destroy  the  bonds.  He  said  he  believed  he  had  destroyed 
them  ;  and  I  told  him,  then  he  had  better  give  me  a  receipt  to 
that  effect.  He  told  me  to  draw  a  receipt  and  he  would  sign  it. 
I  did  so,  and  he  signed  that  receipt.  (The  said  paper  was  of- 
ftred  in  evidence  on  the  part  of  the  complainant,  and  marked 
Exhibit  Wj  JVo.  5,  for  complainant.)  I  should  think  the  an- 
nual rent  of  the  property  last  sold  would  average  ^1,750  or 
$1,800.  1  did  business,  in  New  Orleans,  subsequent  to  the  as- 
signment, for  about  two  years.  We  dissolved  in  June,  1836. 
My  inducement  in  making  the  assignment  to  my  uncle  was  to 
save  the  Broad  and  Mercer  street  property,  (the  property  last 
sold.)  The  cause  of  making  the  assignment  was  that  Mr.  Stry- 
ker,  my  partner,  had  not  fulfilled  his  part  of  the  partnership 
agreement.  He  afterwards  fulfilled  it.  Mr.  Strvker  was  in 
New  Orleans  at  the  time  of  the  assignment ;  and  after  he  came 
on  he  made  arrangements  to  pay  up  his  share.  After  making 
the  assignment,  I  received  remittances  from  the  house  at  New 
Orleans  pretty  punctually.  Mr.  Stryker  paid  $2,000  before  he 
left  for  New  Orleans,  and  likewise  made  arrangements  to  pay 
the  debts  which  I  was  apprehensive  I  should  have  to  pay.  I 
dissolved  the  partnership  with  Stryker  in  1835,  February  I 
think.  I  made  an  arrangement  with  another  partner ;  it  was 
not  finally  entered  into ;  he  paid  me  part  of  the  money  he  was 
to  put  in,  but  no  writings  were  drawn.  I  made  a  new  invest- 
ment in  the  business,  $20,000.  I  got  this  money  from  this  per- 
son who  was  to  have  been  a  partner,  William  Butcher,  of  Shef- 
field, England.  The  same  business  was  continued  until  1836, 
when  I  went  out  and  closed  it.  The  Broadway  and  Mercer  st. 
property  was  sold  at  the  instance  of  my  uncle ;  he  said  that  that 
was  the  only  way  to  close  the  matter.  He  said  there  was  a 
judgment  against  Campbell  &  Crawford,  and  that,  if  he  trans- 
ferred the  property  to  me,  it  would  make  it  liable  to  that  judg- 
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ment ;  and  the  other  debts,  too,  might  come  against  me.  He  said 
he  would  sell  it  and  hand  the  proceeds  over  to  me.  The  prop- 
erty -was  sold  at  auction ;  my  wife  executed  the  deed.  After 
the  sale  was  made  I  said  to  my  uncle  I  wanted  the  money ;  and 
he  said  he  could'nt  give  it  to  me,  that  he  didn't  know  whether  I 
had  paid  the  partnership  debts  for  which  he  was  liable,  provided 
for  in  the  assignment.  My  wife  spoke  up  and  said,  that  she 
wouldn't  have  signed  the  deed  if  he  hadn't  promised  to  give  me 
the  money.  He  took  the  money  and  went  home,  and  from  that 
time  until  his  death  was  not  at  my  house.  Before  the  sale  he 
said  to  me  I  had  better  have  the  property  sold  and  go  into  busi- 
ness with  the  money.  I  told  him  it  was  a  bad  time  to  sell  prop- 
erty ;  and  he  said  one  or  two  thousand  dollars  wouldn't  make 
much  difference  to  me.  I  spoke  to  him  subsequently  about  it, 
and  he  gave  me  $25  the  last  time  I  spoke  to  him  about  it.  I 
throwed  it  down,  and  wasn't  going  to  take  it.  My  uncle  didn't 
pay  any  attention  to  the  trust  property  except  to  come  down 
when  the  property  was  sold  and  execute  the  deed  :  he  never  gave 
any  personal  attention  to  the  execution  of  the  trust  except  that. 
He  used  to  ask  me  about  it  when  ho  saw  me. 

Cross-examined,  Mrs.  Hannah  Jenkins  is  his  mother-in-law. 
Part  of  that  debt  has  been  paid,  about  $800,  since  the  assign- 
ment, by  my  son.  I  did  not  furnish  him  with  any  of  the  money 
or  means  to  do  it  with.  The  bond  to  my  mother-in-law  remains 
the  same  as  it  did,  with  the  exception  of  the  indorsement.  I  un- 
derstood that  an  arrangement  was  made  between  my  son  and 
mother-in-law  to  release  me  and  take  him  as  security  for  the 
debt.  I  have  no  release  of  the  debt.  I  have  not  seen  the  bond 
since  it  was  executed.  Robert  Campbell  died  July  6,  1846. 
At  the  time  of  the  date  of  this  bond  to  Hannah  Jenkins,  Jane 
10, 1846,  my  son  Robert  G.  Campbell  was  22  years  old.  He 
was  a  man  of  no  property  then.  I  think  it  was  on  or  about  June 
10, 1846,  that  Mrs.  Jenkins  lent  me  the  $2,500  mentioned  in 
that  bond.  It  was  for  cash  loaned,  and  not  an  antecedent  debt. 
I  do  not  recollect  whether  at  the  time  of  the  assignment  to  my 
8(;n,  marked  Exhibit  Wj  JVb.  2,  there  was  a  suit  in  contempla- 
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tion  against  the  estate  of  Robert  Campbell.  I  think  I  had 
spoken  to  the  representative  of  the  estate  about  the  matter  be- 
fore the  execution  of  the  assignment.  On  reflection,  I  remem- 
ber I  took  the  accounts  to  Mr.  Zabriskie  and  he  was  sick,  and  I 
think  I  did  not  speak  to  him  about  the  matter  before  the  execu- 
tion of  the  assignment,  but  my  son  did.  I  don't  know  that  I 
made  the  assignment  so  that  I  could  be  a  witness  in  case  of  a 
suit ;  but  it  was  made  so  that,  in  case  I  did  recover  any  thing  by 
the  suit,  it  could  not  go  to  the  creditors  of  the  firm ;  that  was  one 
object  of  the  assignment.  I  had  not  talked  to  my  son  about  being 
a  witness  before  the  assignment.  I  did  not  know  that  I  could  be  a 
witness  at  all.  I  think  the  assignment  was  executed  the  day  it  is 
dated.  My  son  at  the  time  did  not  pay  me  the  consideration  of 
$10.  The  body  of  Exhibit  W,  JVo.  5,  is  in  my  handwriting. 
The  word  "  sen'r"  at  the  end  of  Robert  Campbell's  signature 
is  in  his  handwriting.  He  sometimes  signed  his  name  that  way, 
and  sometimes  not.  The  first  time  I  ever  saw  his  name  signed 
sen'r  was,  I  think,  about  three  years  before  his  death.  He 
wrote  his  name  that  way  after  my  half-brother  who  had  the  same 
name  went  there  to  live.  They  used  to  get  one  another's  letters. 
Prior  to  that  time  he  used  to  write  his  name  simply  Robert 
Campbell.  This  paper.  Exhibit  PT,  JVo.  5,  was  signed  the  day 
it  bears  date,  at  Hackensack,  at  his  room ;  he  had  been  sick^ 
confined  to  his  room,  but  at  this  time  he  was  up,  but  didn't  go 
out  of  the  house.  No  one  was  present  at  the  time  the  paper  was 
signed  except  myself;  the  servants  may  have  been  passing  in 
and  out;  the  two  servants  were  Irish,  a  man  and  a  woman.  I 
asked  no  one  to  witness  it ;  there  was  no  one  that  could  witness 
it ;  those  servants  couldn't  write  their  names ;  that's  what  I 
mean.  There  were  neighbors  close  at  hand;  Mr.  Campbell 
lived  close  at  the  town  of  Hackensack.  At  the  time  this  paper 
was  signed  Mr.  Campbell's  mind  was  in  very  good  condition. 
He  was  failing.  He  had  been  sick ;  was  taken  sick  in  Decem- 
ber previous.  At  this  time  he  was  quite  smart.  He  talked 
about  his  business  as  usual.  I  don't  know  what  aged  man  he 
was  when  he  died;  he  was  thought  to  be  about  88.  I  saw  him 
<mt  after  he  signed  this  paper ;  he  was  out  with  me  to  the  min- 
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istcr's  some  time  afiker  this,  about  a  month  before  he  died.  He 
was  out  at  mj  cousin's  funeral,  and  that,  I  think,  was  about  a 
month  before  he  died.  I  got  no  receipt  at  the  time  I  paid  the 
money  on  the  bond ;  no  receipt  passed  between  us  at  all  except 
this.  I  was  never  so  particular  in  doing  business  with  him  as  I 
would  have  been  with  another  person.  I  can't  recollect  when  it 
was  I  paid  him  the  $1,000  on  my  own  bond ;  these  payments 
were  all  made  subsequent  to  1836.  The  bond  of  $1,450  was 
paid  at  one  time ;  and  so  was  the  bond  to  him  of  $1,000  and  the 
bond  of  $1,000  to  the  Smith  estate,  each  bond  paid  off  at  one 
time.  I  did  not  pay  at  the  same  time  the  interest  in  arrear  on 
each  bond ;  I  paid  the  interest  afterwards.  No  one  was  present 
at  any  one  of  these  payments  that  I  know  of;  no  one  that  I  recol- 
lect of.  I  took  no  receipt  for  either  payment.  The  way  I  came 
to  pay  off  the  principal  first  and  the  interest  afterwards  was, 
that  I  paid  the  principal  off  in  New  York,  and  didn't  know  what 
the  interest  was ;  and  paid  the  interest  afterwards  at  Hacken- 
eack.  I  don't  recollect  when  either  of  the  payments  was  made ; 
the  nearest  I  can  come  to  time  is,  that  they  were  made  between 
1886  and  1840.  I  made  no  entry  or  memorandum  of  them.  I 
have  been  overhauling  my  books,  and  can't  find  any  entry  or 
memorandum  of  them.  I  was  engaged  in  the  hardware  business 
at  the  time  those  payments  were  made ;  I  had  no  regular  store ; 
was  engaged  in  settling  up  the  New  Orleans  business.  Since 
1836  I  have  kept  no  day  book  or  cash  book,  with  the  exception 
of  the  business  at  New  Orleans.  I  kept  a  separate  set  of  books 
for  that  business.  I  can't  positively  tell  which  of  these  bonds 
was  paid  first.  The  way  I  fixed  the  time  of  their  being  paid  be- 
fore 1840  is,  that  I  know  that  they  were  paid  while  I  was  in  the 
house  where  I  lived  in  19th  street,  and  I  moved  from  there  in 
1840.  I  moved  there  in  1836.  They  were  all  paid  in  money, 
in  bank  bills.  I  kept  a  small  bank  account  at  that  time.  I 
had  a  small  balance  in  the  bank ;  didn't  deal  with  the  bank ; 
kept  my  money  in  the  house ;  it  was  the  Mechanics'  bank.  New 
York,  where  I  kept  my  account.  I  can't  fix  the  time  within 
the  four  years  during  which  these  bonds  were  paid  off,  within  a 
year  that  any  of  them  was  paid  off.    I  think  the  Smith  bond 
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was  paid  off  in  the  first  year,  but  have  no  memorandum  of  it, 
and  can't  fix  the  time  except  that  I  think  so.  I  think  I  could 
say  that  one  of  them  was  paid  off  within  the  first  year,  and  per- 
haps two  of  them.  I  can't  fix  a  time  when  they  were  paid  off 
by  referring  to  the  sources  from  which  I  received  the  money ;  I 
was  receiving  money  from  New  Orleans  during  all  that  time ;  I 
have  been  trying  at  home  for  a  week  or  two  to  remember  the 
times  when  I  paid  off  these  bonds,  but  I  can't  remember,  I  can't 
state  with  certainty  whether  they  were  all  paid  off  during  the 
first  two  years,  or  during  the  last  two  years,  or  whether  the  pay- 
ments were  scattered  during  the  four  years  ;  but  I  can  state  with 
certainty  that  I  was  receiving  money  during  those  four  years, 
and  that  I  paid  off  those  bonds  some  lime  durmg  those  four 
years.  The  witness  here  expressed  a  desire  to  correct  a  part  of 
his  examination  and  states  :  I  was  mistaken  in  saying  that  the 
Broadway  and  Mercer  street  property  was  sold  at  auction ;  it 
was  sold  at  private  sale.  I  consented  to  the  sale  of  it.  The 
price  and  particulars  of  the  sale  were  understood  by  me  before 
the  sale  took  place.  The  title  was  given  by  my  uncle  and  my 
wife.  I  don't  know  whether  it  was  a  part  of  the  original  con- 
tract with  the  purchaser  that  my  wife  should  sign  off  her  dower. 
I  know  that  she  did  sign  off  her  dower,  and  I  think  she  signed 
the  same  deed  with  my  uncle.  She  was  never  paid  any  thing 
for  signing  off  her  dower  right.  She  was  promised  something 
for  doing  it,  by  my  uncle  and  myself;  there  was  no  specified  sum 
mentioned  by  my  uncle.  I  mentioned  $2,000,  and  agreed  to 
give  her  $2,000.  She  had  signed  and  acknowledged  the  mort- 
gage of  $15,000  given  on  that  property.  I  know  of  Mrs.  Camp- 
bell's threatening  to  commence  proceedings  against  my  uncle  for 
her  share  for  her  dower  right  in  that  property,  and  that  she  em- 
ployed for  that  purpose  Alexander  W.  Bradford,  counsellor  at 
law  in  New  York.  I  don't  think  I  spoke  to  Mr.  Bradford  in  her 
behalf:  I  didn't  wish  to  have  it  done.  I  didn't  want  to  have 
any  difficulty  with  my  uncle  at  that  time,  (iuestion.  If  your 
uncle  had  agreed  to  pay  your  wife  for  her  dower  right  in  that 
property,  was  he  the  kind  of  man  to  be  offended  with  you  if  she 
had  insisted  on  it?    Answer.    He  was.    (This  question  objected 
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to  by  complainant's  counsel.)  There  never  was  any  effort  be- 
tween my  wife  and  me  to  get  at  the  amount  my  wife  ougbt  to 
have*  I  think  I  wrote  to  him  that  she  was  going  to  commence  a 
suit  for  it.  My  first  partner's  name  was  Richard  A.  Stryker. 
I  carried  on  business  with  him  at  New  Orleans :  the  business 
was  carried  on  at  New  York  and  New  Orleans.  I  staid  in  New 
York  and  transacted  the  business  there,  and  Mr.  Stryker  was  at 
New  Orleans.  I  bought  goods  in  New  York.  The  business  we 
carried  on  was  the  hardware  business.  I  bought  the  goods  at 
New  York  and  sent  them  out  to  New  Orleans ;  and  they  ordered 
goods  from  New  York  and  from  England  sometimes  that  I  knew 
nothing  about.  This  partnership  with  Stryker  commenced,  I 
think,  in  the  fall  of  1831,  and  closed,  I  tliink,  in  the  fall  of  1835, 
in  the  winter  of  1835  it  must  have  been,  in  the  commencement 
of  the  year  1835 ;  it  must  have  been  in  March'  1835,  come  to 
recollect  now.  In  the.  close  of  this  business  I  bought  Mr. 
Stryker  out^  and  was  to  pay  the  debts.  That  firm  did  not  fail. 
The  debts  of  Campbell  &  Stryker  have  all  been  paid.  That 
firm  made  money :  I  can't  tell  how  much ;  we  must  have  made 
a  good  deal  of  money ;  but  it  was  all  taken  from  me  by  another 
partner  that  I  got,  by  the  name  of  Crawford.  Mr.  Crawford 
was  my  next  partner ;  he  had  an  interest  with  me  at  the  time  of 
the  close  of  the  partnership  with  Stryker ;  it  was  then  Campbell, 
Stryker  &  Co.  Crawford  had  no  capital.  After  Stryker  went 
out  we  went  right  on,  and  the  firm  was  Campbell  &  Crawford* 
This  partnership  with  Crawford  continued  until  the  first  of  the 
year  1836  :  I  sold  the  stock  in  June,  1836,  but  the  partnership 
was  closed  before  that.  I  sold  the  stock  for  notes,  something 
like  $40,000  the  stock  amounted  to.  I  did  not  buy  Crawford 
out ;  he  had  nothing  to  buy  out.  I  took  the  property.  We  bad 
more  than  enough  to  pay  our  debts,  notes  and  stock  together,  not- 
withstanding Crawford  had  robbed  me.  I  didn't  consider  that 
we  were  insolvent.  The  debts  of  that  firm  have  not  all  been 
paid :  what  have  not  been  paid  are  outlawed.  Something  like 
$12,000, 1  think,  of  those  debts  remain  unpaid.  I  think  this  is 
the  amount  of  the  debts  of  Campbell,  Stryker  &  Co.  and  of 
Campbell  &  Crawford.    I  assumed  the  debts  of  Campbell,  Stry- 
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ker  Co.  Mr.  Crawford  was  a  partner  first  in  the  firm  of  Camp- 
bell, Stryker  &  Co.  As  I  stated  before,  Mr.  Batcher  was  a 
partner  after  Mr.  Stryker  went  out.  Mr.  Butcher  advanced  me 
$20,000,  which  I  put  in  the  concern.  Mr.  Butcher  was  only  a 
silent  partner ;  and  the  firm  went  by  the  name  of  Campbell  & 
Crawford.  Mr.  Butcher  advanced  this  amount  by  a  single  draft 
for  $20,000 :  this  was  just  at  the  time  Stryker  went  out.  I  put 
all  that  money  into  the  firm ;  all  of  that  money  that  was  intend- 
ed I  put  into  the  firm.  I  put  the  whole  of  it  into  the  firm,  and 
took  out  some  afterwards,  about  $5,000, 1  think ;  between  $4,000 
and  $5,000,  in  money.  Butcher  is  a  solvent  man  now,  a  very 
wealthy  man,  considered  so.  I  paid  him  the  whole  $20,000 
back,  shortly  after  I  sold  out  the  stock.  I  paid  him  no  interest. 
I  have  been  in  business  since  I  closed  the  concern  in  1836,  in 
the  hardware  business,  in  New  York,  on  my  own  account  and 
on  account  of  others.  I  have  done  no  business  in  New  Or- 
leans since  1836  except  to  close  up  my  old  business  there  or 
to  ship  goods  there  to  persons  who  have  ordered  them  and  for 
whom  I  have  purchased  them.  I  have  done  no  business  since 
1836  on  my  own  account  at  New  Orleans,  except  in  the  char- 
acter of  an  agent.  I  think  the  interest  on  the  Smith  bond 
was  paid  up  regularly  before  I  made  the  assignment;  I  am 
certain  of  this.  The  interest  on  the  others  was  not  paid  regu- 
larly. Sometimes  my  uncle  would  come  down  and  tell  me  he 
had  paid  the  interest  on  the  Smith  bond  and  the  Mary  Acker- 
man  bond,  and  I  would  pay  him,  and  he  would  tell  me  he  would 
indorse  it  on  the  bond  when  he  went  home.  He  held  the  Mary 
Ackerman  bond  in  his  possession.  After  the  assignment  I  fre- 
quently paid  him  the  interest  on  the  bonds.  I  don't  know  on 
which  bonds  I  paid  him  the  interest ;  I  paid  him  interest  when 
he  asked  for  it.  I  believe  my  uncle  always  made  it  a  practice  of 
<;oming  to  my  house  when  he  came  to  New  York.  Sometimes 
he  would  come  down  every  week  or  so,  and  sometimes  I  wouldn't 
see  him  again  for  two  or  three  months.  My  furniture  was  em- 
braced in  the  assignment.  I  believe  I  have  the  most  of  it  in  use 
in  my  family,  and  have  had  it  during  the  whole  of  the  time.  It 
was  sold  to  Hannah  Jenkins,  my  mother-in-law,  by  my  uncle : 
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it  was  sold  in  a  lamp.  It  was  appraised-  by  two  persons,  and 
my  nncle  sold  it  to  Mrs.  Jenkins  at  the  appraisement,  for  $725. 
I  don't  know  whether  she  paid  him  the  money  or  gave  her  bond 
for  it.  I  don't  know  that  she  gave  her  bond  for  it ;  never  heard 
her  say  so,  nor  my  uncle  either.  I  know  there  was  a  bond  talked 
about  at  the  time  of  selling  the  furniture.  The  object  of  my 
uncle's  selling  it  was  to  secure  the  furniture  to  my  wife.  He 
said  he  would  give  it  to  her,  but  that  he  couldn't  do  so  without 
the  creditors  taking  it.  I  can't  say  whether  my  uncle  ever  real- 
ized anything  from  the  sale  of  that  furniture  or  not.  My  mother- 
in-law  lives  in  the  city  of  New  York.  I  have  never  seen  a  bond  of 
that  amount  purporting  to  be  given  by  my  mother-in-law  to  my 
uncle.  Mr.  John  S.  Riker  did  that  business.  I  did  not  negotiate 
that  sale  of  the  furniture  between  my  uncle  and  my  mother-in- 
law  ;  the  negotiation,  as  I  understood  it,  was  between  my  mother- 
in-law  and  Mr.  Riker,  who  acted  for  my  uncle.  I  spoke  to  my 
mother-in-law  about  purchasingithe  furniture  before  it  was  sold : 
the  thing  was  talked  of  in  the  family.  There  was  no  change  in 
our  family  arrangements  with  reference  to  the  furniture :  it  was 
moved  when  the  family  moved.  My  son  Robert  was  then  living 
with  us  as  a  member  of  the  family.  After  the  assignment  my 
uncle  paid  one  note  to  James  Hill  for  me,  I  think ;  I  don't  know 
the  amount.  He  got  his  money  back  again.  It  was  while  I  was 
at  New  Orleans.  I  think  it  was  something  like  $400  or  $500. 
I  don't  recollect  who  called  on  him  to  pay  it,  or  how  he  come  to 
do  it.  I  can't  tell  the  year  it  was.  I  recollect  seeing  a  memo- 
randum of  it,  and  have  a  slight  recollection  of  it.  I  always 
thought  my  uncle  was  a  man  of  money.  He  used  to  frequently 
leave  money  with  me  when  he  came  to  New  York ;  and  that's 
the  reason  I  kept  a  book  account.  When  [  gave  him  a  bond  for 
money  I  always  paid  him  interest ;  but  when  he  left  money  with 
me  without  my  giving  him  a  bond  I  didn't,  because  the  money 
was  then  subject  to  his  order  at  any  time.  The  $25  which  I 
said  I  threw  down  when  my  uncle  offered  it  to  me  I  took,  at  the 
same  time,  and  he  is  credited  for  it  in  my  account.  I  can't  re- 
collect the  time  when  my  uncle  stopped  practising  law ;  I  think 
he  practised  law  after  1840.  X  am  aware  that  he  was  a  man 
25 
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that  transacted  a  great  deal  of  business ;  a  man  in  whom  confi- 
dence was  put  He  and  I  were  upon  the  best  terms  until  the 
sale  of  the  Broadway  and  Mercer  street  property ;  after  that, 
for  a  while,  there  was  some  distance  between  us,  because  I 
thought  he  had  deceived  me  in  the  sale  of  that  property,  in  not 
paying  over  the  money  to  me  as  he  had  agreed  to.  I  don't  know 
that  there  ever  was  any  body  by  when  I  asked  him  for  this  mo- 
ney. I  think  there  must  have  been  somebody  by  at  the  day  of 
the  sale  after  it ;  there  must  have  been  some  of  the  family  by 
when  I  asked  him  on  that  day,  at  my  house,  for  the  money.  I 
have  no  letters  on  the  subject  of  this  money  firom  my  uncle.  I 
cannot  now  name  any  person  except  my  wife  who  was  present  at 
any  time  when  I  asked  my  uncle  for  that  money.  I  didn't  want 
at  that  time  that  anybody  should  know  that  he  owed  me  money. 
Nobody  knew  any  thing  about  our  business  at  that  time  except 
him  and  me,  that  I  know  of.  I  can't  recollect  when  it  was  that 
my  uncle  paid  the  last  $25.  He  paid  me  the  first  $25  before 
be  left  town  after  the  sale ;  it  was  paid  in  the  bank  where  he  got 
the  money  for  the  check ;  and  he  told  me  to  come  up  to  Hacken- 
Back  and  he  would  arrange  matters  there,  or  something  like  that. 
I  gave  him  a  receipt  at  Hackcnsack  I  think  for  both  sums. 
Bleecker  sold  the  property,  and  was  to  receive  $100  for  it.  I 
pcdd  him  this  amount,  which  1  received  from  my  uncle,  and  have 
neglected  to  give  him  credit  for  it  in  the  account.  I  think  my  un- 
cle paid  the  expense  of  drawing  the  deed.  There  had  been 
efibrts  made  to  sell  the  Broadway  and  Mercer  street  property  by 
myself  and  uncle  before  it  was  sold.  I  was  once  oficred  $35,000 
for  it ;  this  was  before  1836,  but  after  the  assignment.  At  that 
time  my  uncle  and  I  had  concluded  not  to  sell  it.  It  was  once 
put  up  at  auction,  after  1830,  and  bought  in  by  my  uncle  at 
$28,000.  I  haven't  written  any  letters  to  my  father,  George 
Campbell,  since  my  uncle's  death,  relative  to  the  accounts  be- 
tween my  uncle  and  me ;  I  don't  know  that  I  have  written  to 
my  father  since  my  uncle's  death  about  my  uncle's  and  my  bu- 
siness. I  wrote  to  my  father  shortly  before  my  uncle's  death, 
at  Chazy,  New  York  State,  but  I  don't  think  it  could  have  been 
about  my  business  with  xny  unole«    I  have  no  letter  in  my  pes- 
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session  that  I  wrote  to  my  father.  There  was  a  judgment  in 
the  city  of  New  York  against  Campbell  &  Crawford,  for  about 
$3,500,  in  favor  of  John  Van  Buskirk,  which  has  since  been 
paid  or  settled ;  it  was  recovered  in  1838,  I  think,  am,  not  pos- 
itive. I  settled  it  since  my  uncle's  death ;  it  was  settled  by 
my  three  notes ;  no  security  was  given  for  the  notes ;  the  notes 
were  for  a  smaller  amount  tlian  the  judgment,  for  $1,200 ;  the 
notes  were  at  two,  three  and  five  years,  I  think.  The  judgment 
was  for  a  debt  contracted  by  Mr.  Crawford  without  my  knowl- 
edge, and  Mr.  Van  Buskirk  is  an  old  friend,  and  was  willing  to 
make  it  easy  for  me.     That  judgment  was  satisfied  of  record. 

Re-examined.  Since  I  closed  the  business  at  New  Orleans, 
in  1836, 1  have  been  engaged  in  the  real  estate  business,  selling 
and  letting  houses,  in  the  city  of  New  York ;  I  have  been  en- 
gaged in  this  business  a  part  of  the  time.  Since  1840  I  have 
been  engaged  in  the  real  estate  business ;  I  engaged  in  this  in 
addition  to  other  business.  I  have  also  been  collector  of  assess- 
ments in  the  city  for  four  years«  No  other  business  besides 
these  except  the  hardware  business  which  I  mentioned  before. 
By  these  pursuits  I  have  made  enough  to  support  my  family. 
Crawford  came  into  the  concern  after  the  assignment  was  made ; 
he  was  a  clerk  at  the  time  of  the  assignment,  and  after  it  was 
given  an  interest  in  the  business.  I  think  it  was  the  first  part 
of  1835  that  Crawford  came  into  the  concern ;  I  am  not  positive 
as  to  this.  The  debt  to  Van  Buskirk  was  contracted  by  Craw- 
ford ;  he  drew  a  draft  on  him  for  the  benefit  of  the  concern,  Van 
Buskirk  accepted  and  paid  it :  I  mean  to  say  that  the  draft  was 
drawn  in  the  name  of  the  concern,  but  I  don't  know  whether  the 
firm  ever  received  any  benefit  from  it ;  I  never  could  trace  any 
account  of  it.  This  debt  did  not  arise  in  any  way,  and  had  no 
connection  in  any  way  with  the  affairs  of  Campbell  &  Stryker. 
At  the  time  I  made  the  assignment  of  the  claim  against  my  un- 
cle to  my  son  Robert  there  was  no  claim  against  Campbell  & 
Stryker,  or  any  of  the  firm,  for  which  I  was  liable,  except  the 
claim  of  Van  Buskirk.  The  reason  why  debts  against  the  firm 
of  Campbell,  Stryker  &  Co.  and  Campbell  &  Crawford  remained 
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unpaid  was,  because  maDj  of  the  notes  which  the  firm  had  at  the 
time  of  its  dissolution  turned  out  to  be  bad,  and  many  of  the  book 
accounts  could  not  bo  collected.    In  1836  there  was  a  great  de- 
rangement of  money  matters  throughout  the  country.     My  losses 
by  the  notes  and  book  accounts  amounted  to  more  than  made  the 
deficiency.     At  the  time  I  made  the  assignment  to  my  uncle  I 
was  in  advance  to  the  firm  of  Campbell  &  Stryker  between 
$9,000  and  $10,000.     After  Mr.  Stryker  came  on  I  told  him 
what  I  had  done,  and  he  then  made  an  arrangement  to  pay  up 
his  f>art.    He  did  pay  it  up,  and  tlte  business  then  went  on.     I 
think  the  amount  that  Mr.  Stryker  made  arrangements  to  pay  in 
was  something  like  $5,000.     My  uncle  told  me  he  wasn't  going 
to  pay  my  wife  for  her  dower ;  that  he  didn't  know  but  that  he 
would  have  to  pay  debts  for  the  concern ;  that  was  the  excuse  he 
made  to  me.     He  said  that  if  that  claim  of  my  wife  was  prose- 
cuted he  would  contest  it.     Question.    Did  he  say  anything  with 
regard  to  the  disposition  of  his  own  estate  !     Yes ;  he  said  that 
if  Mrs.  Campbell  persisted  in  it  it  would  operate  to  our  disad- 
vantage.    Mrs.  Anderson's  maiden  name  was  Mary  Mackrcll. 
I  understood  that  my  uncle  paid  her  after  the  sale  of  the  Broad- 
way and  Mercer  street  property  $300  on  her  bond.     The  bond 
that  my  son  undertook  to  pay  to  Mrs.  Jenkins  was  the  true  con- 
sideration of  the  assignment  by  me  to  my  son.     I  have  no  in- 
terest now  in  the  event  of  this  suit ;  none  that  I  know  of.     I 
don't  know  whether  my  son  knew  or  not  at  the  time  of  this  as- 
signment  of  any  intention  to  prevent  creditors  from  getting  hold 
of  the  claim ;  there  was  no  conversation  of  this  kind  between 
him  and  me.     I  didn't  sign  the  release  or  conveyance  executed 
by  my  wife  at  the  time  of  the  sale  of  the  Broadway  and  Mercer 
street  property ;  I  don't  think  I  did ;  I  am  not  now  aware  that 
I  did.     A  paper  purporting  to  be  a  bill  of  sale  from  Robert 
Campbell  to  Hannah  Jenkins,  dated  April  12, 1844,  being  shown 
to  the  witness,  he  proves  the  handwriting  of  Robert  Campbell 
and  Hannah  Jenkins  to  the  same ;  and  the  paper  was  put  in  evi- 
dence on  the  part  of  the  complainant,  and  marked  Exhibit  TT, 
JVof.  6  and  7*    I  don't  know  that  I  had  any  reason  for  not  more 
Btrenuously  insisting  on  the  settlement  of  this  claim  with  my  on- 
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cle,  in  his  lifetime,  than  I  was  afraid  from  the  t]]reats  he  had 
made ;  I  was  unwilling  to  displease  him.  The  last  time  I  spoke 
to  him  about  it  was  in  his  office.  He  then  told  mc  he  would 
have  every  thing  settled  to  .my  satisfaction.  I  think  my  uncle 
held  the  Smith  bond  in  his  possession  before  the  time  of  the  as- 
signment. He  was  one  of  the  executors  of  that  estate.  He  did 
business  for  Smith  in  his  lifetime. 

Re-cross-examined.  Mary  Anderson  is  dead.  The  way  I 
became  indebted  to  her  was  that  she  put  money  into  my  hands 
to  keep  for  her,  and  I  gave  her  my  note  for  it.  She  was  an  old  % 
acquaintance  of  the  family,  and  used  to  live  at  Hackensack. 
She  had  other  money  than  this  out  at  interest,  and  had  enough 
to  keep  her  comfortable.  I  went  up  to  my  uncle's  two  or  three 
times  for  the  purpose  of  getting  a  settlement  with  him.  I  don't 
know  that  I  ever  wrote  to  him  for  a  settlement.  I  think  the  last 
time  I  spoke  to  him  about  a  settlement,  in  his  office,  before 
spoken  of,  was  when  he  paid  me  the  $25. 

1848,  December  12.  Robert  Campbell^  sworn  for  the  defend- 
ant. I  reside  at  Hackensack,  Bergen  county,  N.  J. ;  am  a 
nephew  o£  the  intestate ;  a  son  of  his  brother  George  Campbell. 
My  father  is  yet  alive.  I  live  directly  opposite  the  late  residence 
of  the  intestate ;  about  150  feet  from  the  door  of  his  house;  and 
have  lived  there  about  six  years.  I  was  in  the  habit  of  seeing 
the  deceased  while  I  lived  there  almost  daily;  hardly  a  week 
passed  without  my  seeing  him.  I  wouldn't  say  quite  as  often  as 
that,  because  some  seasons  of  the  year,  in  the  winter  for  in- 
stance, he  would  be  shut  up  for  a  week  or  two ;  but  in  some 
parts  of  the  year  I  used  to  see  him  daily,  in  the  summer  for  in- 
stance. He  died  July  5,  1846.  For  six  months  before  his 
death  he  was  taken  sick.  He  went  out  some  time  after  thatj  but 
not  that  winter ;  not  to  my  knowledge.  He  was  taken  sick  in 
December,  1845.  I  don't  recollect  that  he  had  a  sickness  in 
August,  1845.  Question.  From  December,  1845,  until  hifl 
death,  what  was  the  situation  of  his  mind  as  regards  his  capac- 
ity for  doing  business,  intelligently  and  understandingly  1    .Sn- 
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swer.  Well,  in  my  opinion,  to  the  best  of  my  judgment,  I  don't 
think  he  was  capable  of  doing  business  fairly  and  correctly  from 
the  time  he  was  taken  sick  until  the  time  of  his  death,  that  is, 
at  any  time  that  I  saw  him.  During  the  first  part  of  his  sick- 
ness I  was  in  the  habit  of  seeing  him  almost  every  day,  because 
he  was  unwell  and  we  changed  about  in  seeing  him  occasionally ; 
by  ^^we"  I  mean  his  relations.  I  sat  up  with  him  one  night. 
He  was  quite  wild  in  the  first  part  of  his  sickness.  His  relations 
did  not  take  it  upon  themselves  to  stop  him  doing  business  dur- 
ing that  time ;  people  went  there  and  got  their  money.  He  was 
'anxious  to  do  business  some  how  or  other.  I  know  he  did  busi- 
ness. Question,  Did  not  his  relations  advise  people  who  came 
to  pay  interest  to  him  not  to  pay  him.  (Objected  to.)  I  don't 
know  of  any  person  doing  tliat  but  myself:  I  did :  I  can't  recol- 
lect the  time  exactly,  but,  as  near  as  I  can  recollect,  it  must 
have  been  in  March  or  April,  1846 :  I  won't  say  positive  about 
the  time.  It  didn't  make  much  impression  on  my  mind.  As 
near  as  I  can  recollect  the  reason  why  I  persuaded  the  man  not 
to  pay  was,  that  I  thought  he  was  not  capable  of  taking  care  of 
his  money  after  he  got  it.  His  mind  varied  at  times.  His  sit- 
uation at  times  appeared  to  be  stupid  and  simple  :  at  other  times 
he  was  rather  more  lively.  I  stated  at  first,  that  when  he  was 
taken  sick  in  December,  he  was  deranged.  After  he  got  over 
that  his  mind  seemed  to  be  in  a  fog  as  it  were.  It  certainly  was 
the  case  that  he  was  more  sensible,  milder  and  more  pleasant  to 
talk  to  at  some  times  than  at  others.  I  don't  think  his  mind 
was  worse  towards  the  last  of  his  life  than  it  was  during  the  win- 
ter preceding  his  death,  and  I  will  tell  the  reason  :  towards  the 
latter  part  of  his  sickness  his  neice  Mrs.  Cummings  was  there  to 
take  care  of  him  and  keep  house  for  him ;  and  I  thought  it  wasn't 
worth  while  for  me  to  go  over  so  often  as  I  did.  One  day,  either 
he  or  Mrs.  Cummings  called  me  over,  and  he  took  me  to  do  be- 
cause I  hadn't  been  there  to  see  him  so  often  as  I  had  been  used 
to  do.  He  said  I  had  not  been  there  in  a  month.  I  had  not 
beto  there,  perhaps,  in  five  or  six  days.  This  was  just  before 
hifl  death.  From  this  I  was  of  opinion  he  was  getting  no  worse. 
During  the  winter  of  1845-6,  he  had  no  housekeeper  except  an 
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Irish  servant  woman,  and  two  men.  In  the  first  part  of  his  sick- 
ness he  had  no  woman  in  his  house  at  all.  George  G«  Campbell 
was  there  part  of  that  winter.  He  had  been  there  occasionally 
for  a  year  or  two  back ;  not  very  frequent :  I  recollect  of  hig 
being  there  when  intestate  was  sick  two  years  previous  to  that. 
The  intestate  was  never  married.  George  G.  Campbell  was  one 
of  his  nephews  whom  he  had  brought  up.  I  am  a  half-brother 
of  George  G.  Campbell.  When  George  G.  was  up  that  winter 
he  staid  in  the  house  with  the  old  man.  I  think  the  most  of  the 
time  he  was  alone  with  the  old  man.  The  other  relatives  were 
only  visitors,  and  dropped  in  occasionally :  he  staid  there ;  made 
it  his  home  there.  George  G.  was  there  off  and  on  during  the 
winter,  but  went  away  in  the  spring.  He  would  sometimes  stiy 
for  two  weeks  at  a  time,  and  then  go  away  and  come  back  again. 
George's  son  Archibald  came  there  once,  but  I  can't  rocolleot 
his  staying  there  over  night.  Question.  Was  you  there,  with 
the  intestate,  in  his  office,  after  the  drawer  of  his  iron  safe  was 
broken  open  7  (Objected  to.)  I  was,  in  company  with  another 
person,  Adolphus  Campbell,  a  cousin.  As  near  as  I  can  recol- 
lect, Adolphus  called  at  my  store  on  this  occasion,  and  said^ 
^^  let's  go  up  and  see  the  old  man."  He  had  frequently  been  in 
the  habit  of  calling  there  to  get  me  to  go  with  him  and  see  how 
the  old  man  was  getting  along.  It  strikes  me  that  before  we 
started  something  had  been  said  about  the  safe  being  broken 
open ;  and  he  wanted  to  go  up  and  see  about  it.  Wc  went  up 
to  the  house,  saw  the  old  gentleman,  and  he  appeared  to  be  very 
simple  at  that  time  or  childish,  and  the  subject  about  the  safe 
was  brought  about :  I  think  Adolphus  broached  the  subject  to 
him,  and  we  went  into  the  office  to  look  at  it.  When  we  got 
there  the  old  man  came  in  and  looked  in  the  drawers  of  his  book 
case,  and  said,  they  haven't  taken  anything  here  :  he  would  open 
a  drawer  as  he  went  along  and  say,  they  haven't  taken  much 
here,  until  he  came  to  the  safe,  which  stood  in  the  comer.  The 
key  of  the  safe  was  got :  it  appears  to  me  it  was  in  a  desk  that 
stood  there.  The  safe  was  unlocked,  and  we  looked  at  the  pa- 
pers and  things  that  were  there.  The  old  man  then  pointed  to 
a  little  drawer  that  was  broken  open,  to  show  what  was  broken. 
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There  was  a  drai|er  of  the  safe  that  from  appearances  had  been 
broken  open.  He  seemed  to  regard  it  as  a  trifle,  as  I  said 
before  he  was  very  childish.  lu  his  right  mind  he  was  very 
jealous  of  that  safe :  if  you  had  looked  sharp  at  the  safe  he  would 
have  been  very  apt  to  have  said  something  unpleasant  to  you. 
He  seemed  to  have  a  confused  recollection  about  how  it  had  been 
done,  but  not  clearly  and  fairly.  He  was  confused,  and  would 
call  George  Archibald,  and  Archibald  George ;  frequently  that 
way.  Archibald  was  Archibald  Campbell,  the  son  of  George  G. 
Campbell,  and  brother  of  the  complainant.  Archibald  had  been 
up  just  before  this ;  whether  the  same  day  or  not  I  don't  recollect. 
I  am  inclined  to  think  that  this  safe  was  the  place  where  he  kept 
his  money  and  papers.  I  have  seen  him  take  out  money  from  the 
safe  to  make  change.  He  had  no  other  safe  place  in  the  house  but 
this.  He  didn't  seem  to  be  much  uneasy  about  it,  or  care  much 
about  it ;  it  didn't  seem  to  be  an  event  of  much  importance  to 
him.  He  did  not  say  clearly  that  anything  was  taken  away. 
George  G.  Campbell  told  me  at  one  time  that  he  went  into  his 
office  and  found  his  bonds  and  mortgages  loose  on  a  handkerchief. 
(This  last  sentence  was  objected  to.)  I  should  think  this  was  about 
halfway  from  the  commencement  of  his  sickness,  about  March. 
Q^estum.  Was  there  not  at  that  time  a  consultation  among 
the  relatives  of  the  old  man,  in  which  George  G.  Campbell 
joined,  about  having  a  commission  of  lunacy  issued,  and  a  guar- 
dian appointed  to  take  charge  of  his  estate?  (Objected  to.) 
Jlnswer.  There  was  a  good  deal  said  among  his  friends  about 
what  was  to  be  done  with  the  old  man  in  the  state  he  was  then 
in,  and  among  the  rest,  that  was  talked  of,  that  is  whether  it 
wouldn't  be  proper  to  have  him  declared  a  lunatic.  George  G. 
Campbell  stood  rather  in  opposition  to  the  rest  about  the  affairs- 
of  the  old  man,  about  that  time,  as  near  as  I  can  recollect.  I 
can't  be  positive  that  he  was  consulted  about  having  him  de- 
clared a  lunatic.  George  was  there  off  and  on.  I,  Adolphus 
W.  Campbell  and  Robert  S«  Gould  talked  about  this  thing.. 
Adolphus  was  a  nephew  of  the  old  man.  The  wife  of  Robert  S. 
Gould  was  an  own  sister  to  George  G.  Campbell.  The  old- 
mail's  mind  was  such,  during  the  last  six  months  of  his  life,  that 
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he  couldn't  recollect  his  relatives  at  all  times,  that  is,  I  don't 
think  so  :  I  don't  swear  this  positive.  He  was  flighty  at  some 
times.  I  was  present  at  the  funeral  of  Rohert  I.  Camphell,  a 
newhew  of  the  old  man's.  I  paid  little  or  no  attention  to  him 
at  that  time.  Mrs.  Cnmmings  kept  house  for  him  from  four  to 
six  months  before  he  died.  I  can't  say  whether  she  was  a  niece 
that  he  well  knew.  He  didn't  see  her  frequently ;  she  live^  in 
New  York.  He  appeared  to  be  at  a  loss  to  understand  who  she 
was ;  at  one  time  when  I  was  there  he  appeared  to  be  worried 
about  her  being  there.  He  seemed  to  want  to  consult  me  about 
her  being  there.  I  don't  think  he  appeared  to  know  who  she 
was  then ;  it  was  at  the  first  of  her  being  there.  I  think  I  should 
know  George  G.  Campbell's  handwriting  :  I  have  seen  him 
write  frequently.  I  can't  say  with  any  certainty  whether  those 
papers  handed  to  me  are  in  his  handwriting  or  not.  I  was  one 
of  the  appraisers  of  the  estate,  and  was  present  at  the  opening  of 
his  iron  chest  afber  his  death.  His  papers  were  then  searched 
for  a  will.  George  G.  Campbell  I  think  was  not  present.  I 
don't  think  that  a  bond  from  Mrs.  Hannah  Jenkins  was  found]: 
a  search  was  made  for  one.  During  the  lifetime  of  the  old  man, 
he  sent  George  G.  Campbell  down  with  some  eggs  to  sell.  The 
store  wouldn't  have  anything  to  do  with  the  eggs  because  they 
were  rotten ;  and  then  the  old  man  sent  for  me.  I  remarked  to 
George,  in  an  undertone,  the  old  man  is  pretty  hard  to  deal 
with.  Yes,  said  George,  he  has  used  me  up  completely.  This 
was  a  year  or  two  before  his  sickness. 

Cross-examined.  I  am  well  acquainted  with  the  handwriting 
of  Robert  Campbell,  deceased :  have  seen  him  write  frequently. 
{EzMInt  Wy  JVo,  5  on  the  part  of  the  complainant  being  shown 
to  him,  he  says) :  I  certainly  think  the  signature  ^^  Robert  Camp- 
bell,  Sen'r,"  is  in  his  handwritiDg.  He  was  in  the  habit,  in  the 
latter  part  of  his  life,  of  adding  "  Sen'r"  to  his  name.  I  think 
for  some  months  before  his  sickness  in  December,  1846,  he  had 
no  one  round  his  house  except  these  two  men.  Before  that  he 
had  a  black  woman.  After  his  sickness  in  December  1846,  and 
before  George  G.  Campbell  came,  I  think  Adolphus  staid  with 
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him  for  a  day  or  two,  after  it  was  thought  he  was  too  wild  to  be 
left  alone,  and  then  George  was  notified,  and  came  up.  George's 
son  Archibald  I  saw  myself  the  day  after  the  old  man  was  con- 
sidered flighty,  and  I  told  him  to  tell  his  father  that  uncle  Robert 
was  unwell,  and  he  had  better  come  up  and  see  him.  I  should 
consider  that  George  was  there,  off  and  on,  through  December, 
January,  February,  and  perhaps  March ;  and  then  he  quit  all 
at  once.  He  came  up  just  before  the  old  man  died,  perhaps  a 
few  days,  and  was  there  the  night  he  died.  Mr.  Campbell  got 
better,  so  that  he  went  out  in  April.  I  wont  say  as  to  March, 
nor  positive  as  to  April.  When  the  weather  got  milder  he  went 
out  doors,  not  much.  He  was  so  that  he  was  up  and  about  tho 
house  in  February  and  March.  His  mind  got  to  be  more  composed 
towards  January,  and  perhaps  previous  to  that :  his  wildness  of 
which  I  spoke  ceased  about  that  time.  He  continued  flighty  for 
four  or  five  weeks  after  he  was  taken  sick.  He  attended  to  bu- 
siness in  his  fashion  through  the  winter.  If  any  body  went 
there  to  pay  him  money  he  paid  it.  If  any  body  went  there 
to  get  money  he  got  it,  somehow  or  other.  He  paid  me  money 
once  during  that  time.  There  were  times  when  I  think  he  knew 
how  much  he  ought  to  receive,  and  times  when  he  did  not.  I 
don't  think  he  knew  enough  to  reckon  up  interest.  I  saw  him 
some  years  previous  to  this  attempt  to  reckon  up  interest  and  he 
didn't  seem  to  know  how  then ;  he  seemed  confused,  and  had  to 
look  at  a  book.  There  were  times,  besides  the  times  when  he 
was  flighty,  when  he  didn't  seem  to  know  how  much  be  ought  to 
receive,  when  he  was  simple  and  stupid.  I  kept  a  grocery  store 
at  Hackensack  then,  and  do  yet.  Mr.  Campbell  did  his  trading 
at  my  store.  I  don't  recollect  of  his  sending  written  orders  to 
me  during  the  winter  of  1846.  I  saw  him  at  his  house,  and  he 
told  me  to  let  his  men  have  what  they  wanted,  to  use  my  judg- 
ment about  it,  and  not  to  let  them  have  more  than  they  ought  to 
have,  nothing  extravagant.  He  paid  me  a  bill  that  winter;  in. 
January  or  February.  The  old  gentleman  had  been  in  the  habit 
of  paying  cash  for  his  groceries,  but  he  got  out  of  money,  and 
got  a  running  account  with  me.  He  asked  me  once  or  twice  for 
his  bill,  and  then  I  took  it  there  and  he  pud  me.    When  I  went 
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in  with  the  bill  he  was  in  bed :  said  he,  Robert,  have  you  got 
your  bill?  Yes,  sir,  said  I.  I'll  pay  you  then,  said  he,  and  got 
out  of  bed,  and  told  me' to  get  his  trunk  out  from  imder  the  bed. 
I  got  the  trunk  out.  He  found  the  keys,  which  he  had  on  his 
person.  I  unlocked  the  trunk.  He  fumbled  round  the  trunk, 
but  oouldn't  find  the  money.  Confound  it,  said  he,  there  isn't 
any  money  here.  At  last,  I  looked,  and  found  the  money 
wrapped  up  in  a  paper.  I  took  out  the  amount  of  my  bill,  $10 
or  $n,  as  near'  as  I  can  recollect,  and  said  to  him,  there's  my 
money.  Is  it  right,  said  he.  I  said  yes.  Well,  said  he,  that 
bUl  is  paid,  and  I  am  glad  of  it.  I  gave  him  his  change,  and 
shoved  my  bill  among  his  papers,  some  receipts  he  had  there. 
There  was  not  a  great  many  papers  in  the  trunk ;  a  loose  jum- 
bled up  mess.  There  did  not  appear  to  be  much  money ;  in  the 
neighborhood  of  $80  or  flOO,  all  paper  money ;  I  didn't  see  any 
silver  at  that  time.  I  think  this  consultation  about  a  commis- 
sion of  lunacy  took  place  in  the  former  part  of  his  sickness,  within 
a  month  after  the  first  of  it.  It  all  died  away,  and  didn't  amount 
to  anything.  There  was  a  good  deal  of  talk  between  myself, 
Adolphus  and  J.  M.  Gould,  in  which  it  was  proposed  that  the 
old  man  should  make  a  will.  I  can  say  I  didn't  take  full  share 
in  that  talk  myself,  but  Adolphus  and  Mr.  Gould  said  a  good  deal 
about  it.  I  should  think  that  that  was  pretty  well  along  in  the 
spring.  I  think  this  thing  of  making  a  will  was  proposed  to  Mr. 
Campbell ;  I  think  so  from  the  talk  that  was  made  and  from 
what  Mr.  Campbell  said  to  me.  I  went  into  his  room  one  night, 
and  he  lay  upon  his  bed  with  his  back  towards  me.  He  asked 
me  who  was  there.  I  said,  Robert.  He  said,  here  they  have 
been  bothering  me  about  a  will.  I  told  him,  why  dont  you  make 
a  will.  He  said,  I  don't  know  who  to  make  it  to :  shall  I  make 
it  to  all  of  you  ?  On  no,  said  I,  why  dont  you  send  for  Mr.  Za- 
briskie  and  get  him  to  make  a  will.  Said  he,  I  can  make  a  will 
as  Well  as  Mr.  Zabriskie  can.  I  have  na  recollection  of  Mrs. 
Cmnmings  being  there  within  the  last  five  or  six  years  before 
Mr.  Campbell's  death.  She  lived  in  the  city  of  New  York.  I 
have  not  seen  her  at  Mr.  Campbell's  house  within  20  years  as  I 
recollect.     I  don't  know  whether  Mr.  Campbell  had  a  dislike  to 
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that  branch  of  the  family  of  which  Adolphns  and  Mrs.  Com- 
jnin28  were  members.  If  he  had  he  woaldn't  have  been  likely  to 
have  shown  it  to  me.  I  can't  say  that  I  recollect  any  particular 
instance  "i^^hcn  he  didn't  know  any  of  his  relations.  He  some- 
times mistook  their  names ;  called  George,  Archibald,  and  Arch- 
ibald, George.  He  always  knew  mc ;  I  took  particular  notice  of 
that. 

Re'examined  in  chief,  I  came  here  as  a  witness  for  the  com- 
plainant. I  was  given  to  understand  that  I  was  wanted  to  tes- 
tify to  Mr.  Robert  Campbell's  signature. 

Re-cross-examined.  I  think  he  was  very  careful  during  his 
sickness  to  keep  all  his  closets  and  other  places  about  his  house 
locked.     He  kept  all  the  keys  about  his  person. 

John  L.  RikeVy  sworn  for  the  defendant.  I  reside  on  Long 
Island :  I  am  a  counsellor  at  law,  practising  in  the  city  of  New 
York.  I  was  well  acquainted  with  the  late  Robert  Campbell^  of 
Hackensack  :  he  was  a  client  of  mine  for  many  years.  I  knew 
his  nephew  George  G.  Campbell.  I  was  employed  by  Robert 
Campbell  in  regard  to  the  deed  of  trust  executed  to  him  by  his 
said  nephew,  and  had  that  deed  of  trust  in  my  possession  for 
many  months.  Mr.  Robert  Campbell  was  very  anxious  of  hav- 
ing that  deed  of  trust  closed,  fl^d  one  of  the  difficulties  was  the 
disposal  of  the  furniture.  A  negotiation  took  place  to  dispose  of 
the  furniture  to  Mrs.  Jenkins,  the  mother-in-law  of  said  George 
G.  That  negotiation  was  pending  for  a  long  time.  She  was 
unwilling  to  give  the  amount  at  which  it  had  been  appraised,  I 
think,  and  Mr.  Robert  Campbell  wishing  to  obtain  that  amount, 
during  the  negotiation  I  had  an  interview  with  Mrs.  Jenkins  at 
the  request  of  Robert  Campbell,  either  in  his  presence  or  that  of 
George  G.  Campbell — which,  I  do  not  remember.  That  inter- 
view did  not  terminate  the  negotiation.  Afterwards,  Mrs.  Jen- 
kins, as  I  understood  from  George  G.  Campbell,  was  willing  to 
give  a  certain  sum,  payable,  as  I  believe,  at  some  distant  date. 
That  offer  was  accepted  by  Robert  Campbell,  and  he  executed  a 
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bill  of  sale,  and  left  it  with  me,  to  be  delivered  on  receiving  her 
bond.  (This  bill  of  sale  is  exhibited,  and  marked  Exhibit  TT, 
Jfo.  6  on  the  part  of  the  complainant.)  I  am  a  subscribing  wit- 
ness to  the  bill  of  sale  :  it  was  executed  by  Robert  Campbell  in 
my  presence.  On  seeing  this  paper  and  the  schedule  annexed  to 
it,  I  am  satisfied  that,  when  the  parties  agreed  to  the  purchasoi 
the  difference  between  them  as  to  the  then  value  of  the  furniture 
was  to  have  been  submitted  to  two  persons,  Messrs.  Van  Antwerp 
and  Jenkins.  They  estimated  the  furniture  at  |722,70,  its  then 
value  as  appraised  by  them ;  which  was  less  than  its  appraise- 
ment under  the  deed  of  trust,  as  I  believe  ;  and  Mrs.  Jenkins 
executed  her  bond  for  $725,  the  consideration  mentioned,  and  I 
delivered  the  bill  of  sale  on  receiving  from  George  G.  Campbell 
the  bond  of  Mrs.  Jenkins ;  which  I  afterwards  delivered  to  Rob- 
ert Campbell.  The  negotiation  began  with  George  G.  Camp- 
bell and  terminated  with  him.  Question  :  During  this  negotia- 
tion, and  as  part  of  it,  did  Robert  Campbell  insist  that  he  had 
advanced  enough  for  George,  and  it  was  time  his  mother-in-law 
did  something  for  him?  (Objected  to.)  In  order  to  qualify  my 
answer  to  that  question,  I  think  it  proper  to  state,  that,  as  early 
as  in  1836,  a  suit  in  Chancery  of  New  York  was  instituted  by 
Wright  and  others  against  Robert  Campbell  as  a  trustee  and 
others,  which  was  pending  until  the  death  of  Mr.  Campbell.  I 
was  employed  to  defend  Robert  Campbell  in  that  suit,  and  dur- 
ing the  time  had  frequent  interviews  with  him.  Frequently  he 
came  with  said  George  G.  Campbell ;  sometimes  alone.  At  the 
time  he  put  the  deed  of  assignment  from  George  G.  Campbell 
into  my  hands  to  attend  to  the  closing  of  that  trust,  whether 
George  G.  Campbell  was  present  or  not  I  am  unable  to  say ;  but 
I  am  satisfied  that  on  one  or  more  occasions  when  Robert  Camp- 
bell, George  G.  Campbell  and  I  were  present,  Robert  Campbell 
stated  that  he  was  anxious  to  close  the  trust,  and  thought  that 
Mrs.  Jenkins  ought  to  take  the  furniture,  as  he,  Robert  Camp- 
bell, had  lost  a  good  deal  by  his  nephew,  and  that  Mrs.  Jenkins 
ought  to  do  something  for  her  daughter,  which  she  had  not  pre- 
viously done,  as  I  understood  him  ;  that  she  had  not  made  ad- 
vances, is  what  I  mean,  for  the  support  of  the  family,  as  I  under- 
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stood  him.  About  the  time  that  this  negotiation  took  place,  or 
soon  after,  Robert  Campbell,  either  through  his  own  agency,  or 
that  of  the  said  George  G.,  effected  a  sale  of  the  Broadway  and 
Mercer  street  property.  I  drew  the  papers,  and  attended  Rob- 
ert C.  and  George  G.  C.  and  his  wife  to  Mr.  Sandford's  oflSce, 
who  was  employed  by  the  purchaser.  I  drew  a  deed  from  Robert 
Campbell  as  trustee,  and  also  a  quit-claim  deed  from  George  G. 
C.  and  his  wife,  to  the  purchaser.  The  property  was  subject  to 
a  large  mortgage,  I  think  of  $15,000  :  the  balance  was  received 
by  Robert  Campbell  himself.  The  settlement  of  the  trust  gen- 
erally, and  the  sale  of  the  furniture  in  particular,  was  a  matter 
of  urgent  request  on  the  part  of  Robert  C,  and  because  he  said 
he  was  a  great  loser  by  his  nephew  George  G.  C.  I  did  not 
know  of  any  urgency  on  the  part  of  George  G.  C,  no  farther 
than  to  comply  with  the  wishes  of  his  uncle  ;  but  the  delay,  as  I 
understood  from  George  G.  C,  was  on  the  part  of  Mrs.  Jenkins, 
who  was  unwilling  to  take  the  furniture  at  the  price.  A  paper 
purporting  to  be  a  receipt  signed  by  the  witness,  dated  Feb.  3, 
1843,  being  shown  to  the  witness,  he  says  :  It  is  a  receipt  given 
by  me  to  Robert  Campbell  for  a  counsel  fee  in  relation  to  this 
trust :  it  is  for  $10,  paid  me  at  the  time,  I  suppose,  he  left  the 
deed  of  trust  with  me.  My  initials  are  signed  to  a  memorandum 
on  the  bottom  of  this  receipt,  by  which  it  appears,  that  the  deed 
of  trust  and  valuation  of  the  personal  property  were  placed  in 
my  hands  on  the  day  of  the  date  of  that  receipt ;  and  they  re- 
mained in  my  possession,  as  I  believe,  until  I  delivered  tip  the 
bond  of  Mrs.  Jenkins  to  Mr.  Campbell,  or  upon  the  closing  the 
sale  of  the  Broadway  and  Mercer  street  property,  which,  I  am 
unable  to  say.  I  am  satisfied  that  the  bill  of  sale  as  executed 
to  Mrs.  Jenkins  remained  in  my  hands  a  considerable  time,  but 
how  long  I  cannot  state,  before  I  delivered  it  to  George  G.  Camp- 
bell for  Mrs.  Jenkins.  (The  said  receipt  signed  by  the  witness 
is  exhibited,  and  marked  Exhibit  JVor  1  on  the  part  of  the  de- 
fendant.) I  am  unable  to  state  with  precision  the  time  at  which 
the  bond  of  Mrs.  Jenkins  was  made  payable,  but  I  think  it  was 
at  a  distant  date.  I  do  not  recollect  whether  it  was  payable 
with  inlferest.    I  should  say  the  bond  was  payable  at  several 
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years  :  according  to  the  best  of  mj  recollection,  five  years.  Mr. 
Campbell  paid  me  for  drawing  those  deeds,  one  from  himself  and 
the  other  from  George  G.  C.  and  his  wife  :  he  paid  me  $10  for 
them.  All  the  parties  were  present,  Robert  Campbell,  George 
G.  Campbell  and  his  wife  and  myself,  at  the  carrying  through  of 
the  sale  of  said  last  mentioned  lands  ;  and  Robert  Campbell  re- 
ceived the  money,  and  not  a  word  was  said  by  either  of  them  ob- 
jecting to  his  receiving  it ;  and  he  received  it,  as  I  understood 
from  my  knowledge  of  the  affair,  to  pay  his  debt :  I  mean  his 
debt  due  to  him  from  George  G.  C,  referred  to  in  the  deed  of 
trust,  amounting  to  $7,000.  Mrs.  Sarah  Campbell,  the  wife  of 
George  G.  C,  did  not  at  that  time  claim  in  my  presence  any 
part  of  that  money  for  dower.  She  afterwards  made  a  claim, 
through  her  counsel,  A.  W.  Bradford,  as  I  understood  from 
Robert  Campbell,  who  retained  me  to  attend  to  that  business :  in 
consequence  of  which  I  saw  Mr.  Bradford,  and  it  resulted  either 
in  an  abandonment  of  the  claim  or  no  suit  was  brought  that  I 
ever  heard  of.  (This  objected  to.)  I  have  known  Mr.  Camp- 
bell 40  years  or  upwards,  and  have  always  known  him  to  be  an 
accurate  and  particular  man  in  his  transactions,  as  I  believe. 
He  was  very  particular  in  taking  receipts :  not  more  particular 
than  every  trustee  ought  to  be  who  pays  trust  money.  In  his 
own  transactions  he  was  more  particular  than  I  am  myself,  or,  I 
believe,  than  others  are ;  for,  I  believe  he  never  paid  me  any 
sum,  however  small,  without  taking  a  receipt  for  it  at  the  time 
of  paying  it,  when  he  was  present,  or  requested  a  receipt  to  be 
returned  to  him  in  those  cases  where  he  inclosed  the  money  in  a 
letter  to  me. 

Cross-examination  (unimportant). 

Richard  W.  Stevenson  sworn  for  the  defendant.  I  reside  at 
Morristown ;  I  am  a  physician  :  I  formerly  lived  and  practised 
at  Hackensack :  I  left  there  May  11,  1846  :  practised  there 
from  1880  until  I  left.  I  knew  Robert  Campbell,  deceased,  and 
attended  him  the  last  year  I  was  there :  he  was  sick  frequently 
through  that  year :  he  was  always  infirm.    I  attended  him  in 
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Jane  and  July  and  in  September.  I  think  I  attended  him  some- 
what also  in  December ;  also  January,  1846,  and  I  think  in  Feb- 
•  ruary,  but  very  slightly.  I  did  not  attend  him  in  March  or 
April.  Some  of  these  attacks  were  severe  :  the  most  severe  was 
in  the  latter  part  of  December  or  first  of  January.  After  that 
illness,  my  opinion  would  be,  that  his  mind,  so  far  as  I  saw  him, 
was  not  in  a  proper  state  to  do  business  with  intelligence  and  ac- 
curacy. My  reasons  for  this  opinion  are  these  :  his  great  age 
and  general  infirmity,  connected  with  deranged  state  of  health 
during  that  year  and  previously,  and,  during  that  severe  illness 
alluded  to,  his  being  actually  deranged  to  all  appearance.  When 
I  was  called  to  see  him  on  that  occasion  he  was  evidently  de- 
ranged, in  December,  1845,  the  latter  part  of  the  month.  I  find, 
on  looking  at  my  day  book,  the  memorandum,  "  Deranged,''  at 
the  date  of  December  24, 1845.  I  also  found  prescriptions  there 
showing  the  character  of  his  disease  at  the  time.  His  acts  and 
conversation  both  indicated  a  deranged  state  of  mind ;  not  during 
the  whole  of  my  attendance ;  he  got  better  before  I  ceased  at- 
tending him  ;  got  more  rational.  I  should  not  have  been  willing 
to  have  risked  any  matters  of  importance  in  his  hands  at  any 
time  durmg  my  attendance  on  him  after  the  illness  in  December. 
I  often  thought,  during  my  attendance,  that  he  ought  not  to  be 
allowed  to  transact  his  own  business.  I  judged,  at  the  time,  that 
he  could  be  easily  deceived  or  imposed  upon.  George  G.  Camp- 
bell was  there  during  the  months  of  January  and  February ; 
sometimes  shorter  and  sometimes  longer.  I  can't  recall  anything 
'that  was  said  by  him  as  to  the  competency  of  Mr.  Robert  Camp- 
bell to  do  business.  I  had  frequently  conversations  with  George 
as  to  his  uncle,  his  sickness  and  situation,  and  what  he  needed. 
I  can't  tell  whether  I  saw  the  old  man  after  I  left  ofi*  attending 
him.  I  can't  find  in  my  book  any  charge  against  him  after  the 
middle  of  February.  It  strikes  me  that  I  did  call  to  see  him 
and  bid  him  good-bye  just  before  I  left  Hackensack.  I  was 
Btmck  with  the  coolness  with  which  he  took  the  matter,  or  in- 
difference which  he  manifested.  He  sent  a  message  by  me  to 
Judge  Ford.    I  thought  his  mind  had  been  failing  gradually  for 
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Bome  time  before  this  last  year  alluded  to :  by  some  time  I  mean 
several  years. 

Cross-examined,  When  I  was  called  to  see  Mr.  Campbell  on 
the  24th  December,  1845,  that  was  the  commencement  of  the 
most  serious  illness  under  which  he  had  labored  during  that  year. 
The  character  of  that  complaint  was,  a  derangement  of  his  bow- 
els, and  a  very  bad  cold,  and  inflammation  of  the  (ungs :  it  was 
accompanied  with  fever.  He  got  better  by  degrees.  About  the 
middle  of  January  he  was  decidedly  improved  in  respect  to  the  de- 
rangement of  his  mind.  When  I  ceased  attending  him  I  left  him 
with  his  mind  in  a  more  rational  state  than  it  was  when  I  com- 
menced attendmg  him ;  so  that  I  did  not  consider  ^lim  in  a  de- 
ranged state.  He  would  act  very  queerly  in  the  morning,  when 
he  first  waked  up,  and  at  night.  The  middle  of  February  was 
the  time  when  I  ceased  attendiug  him  professionally.  I  only  vis- 
ited him  occaaionnally  after  the  middle  of  January :  I  called  on 
him  once  or  twice,  and  then  stopped.  I  held  myself  like  a  min- 
ute man,  ready  to  call  on  him  when  wanted.  I  kept  out  of  his 
way  because  he  was  captious  and  queer.  Sometimes,  after  the 
middle  of  January,  he  was  able  to  understand  what  was  going  on 
around  him.  You  would  have  to  be  very  careful  to  lay  business 
before  him  at  the  right  end,  so  as  to  have  him  understand  it| 
when  I  saw  him.  As  to  his  business  generally,  I  don't  know 
much  about  it :  he  undertook  to  pay  my  bills.  I  don't  know 
whether  he  transacted  his  own  business  after  the  middle  of  Jan- 
uary. He  would  ask  for  his  bills  which  were  due  to  me :  they 
were  not  paid  by  him.  Ho  recognized  his  relations  when  they 
came  about  him.  He  would  always  answer  questions  in  his  own 
way.  After  the  middle  of  January  I  only  was  called  when  he 
thought  he  was  worse;  and  I  quieted  his  apprehensions,  and 
would  give  him  something  to  relieve  him.  I  believe  he  always 
knew  me  when  I  went  to  see  him.  He  might  recollect  something 
about  his  bonds  and  mortgages  and  property  to  a  certain  extent : 
I  never  heard  him  talk  much  about  such  things.  I  never  heard 
any  conversation,  during  the  period  alluded  to,  jespecting  his 
property,  that  I  remember*  Questum :  After  the  middle  of 
26 
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January  what  particular  facts  and  circumstances  occurred  from 
which  you  inferred  his  want  of  capacity  to  do  business  1  He 
would  call  for  my  bill,  and  then  forget  but  what  it  was  paid,  and 
forget  to  pay  it,  and  call  for  it  again.  It  was  sent  in  several 
times,  with  such  additions  as  had  been  made  to  it  from  time  to 
time.  The  way  I  know  he  forgot  it  was  paid  was,  that  he  would 
call  for  it  after  it  had  been  presented  once,  and  then  appear  to 
be  surprise^  that  it  ran  back  so  far.  His  plan  was,  to  pay  up 
when  he  got  better  so  that  the  Doctor  left  him.  It  was  charac- 
tmstic  of  the  old  man  that  he  was  querulous  and  captious 
about  his  bills,  and  suspicious.  I  do  not  think  he  was  in  such  a 
situation  that  he  would  have  given  a  receipt  for  money  when  he 
had  not  received  it,  understandingly,  unless  he  had  been  imposed 
upon.  I  should  think  he  would  have  read  any  paper  before  he  sign- 
ed it.  I  do  not  know  that  the  gradual  failure  of  his  mind  spoken 
of  in  my  principal  examination  was  any  more  than  would  have 
been  the  case  with  other  persons  under  the  same  circumstances,  in 
a  man  growing  old,  deaf,  with  no  business,  generally  unpopular 
with  the  community,  and  unsocial  in  his  habits,  and  living  alone 
by  himself.  I  thmk  it  was  at  his  own  house  that  I  saw  him  to  bid 
him  good  bye.  I  told  him  I  was  removing  to  Morristown*  It 
was  some  message  of  remembrance  to  Judge  Ford  that  he  gave 
me,  an  orderly  and  proper  one,  such  as  one  gentleman  would 
send  to  another  :  this  was  shortly  before  I  left.  He  did  not  em- 
ploy another  physician  until  after  I  bid  him  good  bye. 

Dec.  14, 1848.  Rev.  A.  H.  Warner ^  sworn  for  the  defendant. 
I  reside  at  Hackcnsack :  am  Pastor  of  the  Reformed  Dutch  Con- 
gregation there  :  have  been  such  Pastor  since  January  10, 183Y. 
Since  that  time  I  have  resided  in  the  parsonage,  about  300  yards 
from  the  late  residence  of  Robert  Campbell,  deceased.  1  was 
his  nearest  neighbor  on  the  west,  and  was  intimately  acquainted 
with  him  ever  since.  He  was  a  member  of  my  church  ;  but  be- 
came 80  prior  to  my  settling  there.  I  saw  him  frequently  during 
the  last  year  of  his  life,  generally  every  week  ;  during  his  last 
aidcneas  every  day ;  perhapa  not  every  day,  but  very  frequently ; 
from  December,  1845, 1  saw  him  very  frequently.    He  was  not 
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in  the  habit  generally  of  sending  for  me  in  case  of  any  tronbl^or 
emergency,  except  m  the  latter  part  of  December,  1845.  When 
hiB  mind  became  bewildered  and  wild  he  sent  for  me  two  or  three 
times.  Question  :  What  was  the  state  of  his  mind,  as  to  oa- 
pacity  for  doing  basiness  intelligently,  during  the  last  year  of  his 
life,  and  especially  from  December,  1845 1  In  the  latter  part  of 
that  month  his  mind  became  very  much  affected,  at  iuteryaku 
After  this,  and  after  his  mind  was  restored,  he  seemed  perfeedy 
to  understand  himself ;  but  there  was  no  period  from  December, 
1845,  to  the  time  of  his  death,  when  I  should  have  considered  it 
safe  to  have  transacted  any  business  of  importance  with  him. 
He  had  an  attack,  in  August,  1845,  of  dysentery  :  I  believe  it 
was  hardly  supposed  he  would  survive  it ;  and  after  tiiat  hif 
mind  appeared  to  be  quite  as  strong  and  clear  as  it  had  been  for 
some  years  past,  until  about  Christmas.  During  the  first  part  of 
his  attack  in  December  he  was  perfectly  wild  or  deranged,  eo 
much  so  that  I  thought  it  necessary  to  call  in  his  nephews.  I 
can  hardly  say  whether,  after  his  attack  in  December,  he  was 
well  enough  to  go  out  and  walk  over  to  my  house  ;  but  I  rather 
think  he  did  get  over  to  my  house  after  that ;  there  is  a  slight 
impression  on  my  mind  that  he  did ;  it  might  have  been  after  his 
attack  in  August :  I  rather  think  it  was.  His  mind  was  oer* 
tainly  impaired ;  his  remarks  were  incoherent ;  he  would  talk  on 
one  subject  and  pass  off  to  another  without  any  apparent  conneo- 
tion.  I  refer  to  the  time  after  December.  Perhaps  this  remark 
is  rather  stronger  than  I  ought  to  have  made  it ;  there  were  sea- 
sons when  he  would  speak  with  his  usual  clearness,  when  he 
seemed  to  understand  what  he  was  speaking  about.  QuesHtm  : 
Do  you  recollect  any  interview  with  him  after  December,  1846, 
in  which  he  did  not  exhibit  some  incoherency  of  mind  1  I  have 
no  distinct  recollection  on  the  subbject :  but  I  am  inclined  to 
think  there  may  have  been  some  few  instances.  At  times  my 
visits  were  very  short :  I  would  merely  inquire  how  he  was,  and 
then  pass  out ;  I  am  rather  inclined  to  think  there  may  have 
been  some  few  instances,  perhaps.  During  his  sickness  in  De- 
cember he  did  not  recognise  his  friends.  After  that,  after  M 
reeovery  or  partial  recovery,  he  did  recognise  them.    DariogUs 
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wildest  moments  he  always  knew  me.  In  his  illness  in  December, 
and  for  some  time  after,  I  and  his  friends  around  him  were  in  the 
habit  of  treating  him  as  a  child  ;  we  didn't  consider  him  as  ca- 
pable of  judging  for  himself  what  was  required.  In  December, 
1845, 1  called  to  see  him,  as  I  usually  did,  of  an  evening,  and 
Ibund  him  in  a  state  requiring  the  attention  of  his  friends,  and  I 
oalled  in  his  two  nephews  Robert  Campbell,  junior,  and  Adolphus 
Campbell,  and  told  them  their  uncle  was  not  in  a  situation  to  be 
left  alone,  and  they  ought  to  see  to  him :  this  was  the  commence- 
ment of  his  illness  in  December,  1845.  I  presume  the  old  gen- 
ileman  was  as  intimate  with  mc  as  with  any  of  his  neighbors. 
I  should  judge  I  saw  him  as  often  as  any  of  his  neighbors. 
Mr.  Campbell's  memory  failed  him  for  some  two  or  three  years 
before  his  illness  in  December,  1845.  He  used  to  complain  that 
hie  was  losing  his  memory.  I  think  his  mind  had  been  gradually 
failing  for  the  last  two  or  three  years  before  his  death.  After 
his  sickness  in  December,  1845,  he  became  easily  confused  when 
talking  on  any  subject.  I  have  no  distinct  recollection  of  this 
being  the  case  before  that  time.  His  nephew  George  G.  Camp- 
bell was  there  from  his  attack  in  December,  1845  :  he  came  up 
from  New  York  within  the  first  seven  days  of  his  illness,  and 
attended  him,  and  continued  there  for  some  time.  Adolphus 
Campbell  and  Robert  Campbell  were  both  there  during  the  first 
]Mrt  of  his  illness  in  December,  1845.  I  think  Adolphus  was 
{here  very  frequently  during  his  illness,  but  George  took  the 
principal  care  of  him.  His  niece  Mrs.  Cummings  was  there  for 
gome  time  previous  to  his  death ;  don't  recollect  the  time  she 
came  there.  She  had,  for  a  while,  I  believe,  the  entire  charge 
of  the  family  and  of  him ;  while  she  was  there  she  had  :  I  think 
ihe  relieved  Mr.  George  Campbell,  if  I  remember  right.  He 
vecognized  Mrs.  Cummings.  When  she  was  there  there  were 
seasons,  I  think,  when  he  didn't  seem  to  recognize  her.  Nearly 
ihrc^  years  have  elapsed  since  then,  and  I  didn't  charge  my 
siind  with  it  at  the  time,  but  I  think  I  speak  from  my  own 
knowledge  when  I  say,  that  there  were  times  when  he  did  not 
yer)ogniie  Mrs.  Cummings.  Indeed  there  were  times  in  his  ill- 
nees  Va  December,  1845,  when  he  did  not  recc^gniie  his  nephews ; 
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alihougb,  some  time  after  that  time  he  did  recognisse  them.  I 
have  no  recollection  of  seeing  him,  after  his  illness  in  December^ 
18459  attempt  to  transact  any  business. 

Cross-examined.  Mr.  Campbell  did  not  know  his  own  age: 
the  family  record  had  been  lost :  he  was  supposed  to  bo  eighty- 
two  years  of  age,  or  about.  This  ignorance  of  his  age  on  thA 
part  of  Mr.  Campbell  extended  throughout  the  whole  of  my  ae^ 
quaintance  with  him  :  it  arose  from  the  loss  of  the  family  record. 
I  think  the  failure  of  his  mind  during  the  latter  part  of  his  life, 
previous  to  his  illness  in  December,  1845,  was  not  greater  thaa 
is  incident  to  growing  old  age.  Previous  to  December,  1845,  bd 
had  as  much  intelligence  and  recollection  as  is  common  with  mea 
of  his  old  age.  It  is  of  very  frequent  occurrence  for  men  wht 
are  growing  old  to  complain  of  their  want  of  memory.  I  should 
Bay  that  this  derangement  or  delirium  which  occurred  in  Decem- 
ber, 1845,  continued  during  the  month  succeeding,  more  or  less  i 
it  was  gradually  wearing  away,  becoming  less  and  less.  He  was 
not  decidedly  better  of  this  derangement  in  a  week  or  ten  dayi 
after  his  attack.  I  think  it  was  a  week  or  ten  days  after  the 
commencement  of  his  attack  that  there  was  a  slight  improve- 
ment. He  was  taken  sick,  I  think,  in  the  first  of  the  week.  Oa 
Saturday  ni^t  of  that  week  he  sent  for  me.  I  went  over,  and 
found  his  two  nephews  there,  George  and  Adolphus.  The  oM 
gentleman  complained  that  some  one  was  robbing  his  house.  He 
wanted  me  to  see  that  his  pocket-book  and  money  were  safe.  I 
saw  his  money  counted  that  night  by  George  Campbell,  and  as- 
sured the  old  gentleman  that  all  was  right.  The  next  momiiig^ 
just  after  light,  he  sent  for  me  again,  and  made  the  same  com- 
plaint. I  told  him  it  was  Sabbath  morning,  and  he  and  I  must 
not  talk  about  money  on  that  day.  He  said  he  had  forgotten 
that,  and  would  pass  it.  After  his  recovery  from  his  attack  ia 
December,  1845, 1  think  his  mind  seemed  somewhat  impaired 
from  what  it  was  before ;  his  recollection  was  not  so  good.  As 
I  said  before,  in  my  direct  examination,  there  were  times  whea 
he  seemed  to  understand  himself  perfectly  well.  His  conversa- 
tion, tiiough  somewhat  incoherent  at  times,  was  rationsl :  I  think 
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I  may  Bay  this,  and  yet  there  were  several  occaaioDB  of  which  I 
have  a  distinct  recollection,  after  he  had  left  his  bed,  in  wUch 
his  remarks  were  not  rational.  On  one  occasion  I  recollect  his 
ealling  my  attention  to  the  trees,  how  beautifal  they  were,  when 
ihey  were  stripped.  There  was  a  slow  improvement  in  his  health 
after  the  month  of  January,  nntil  the  month  of  May ;  I  won't  be 
positive  as  to  this  ;  it  all  seems  as  a  dream  to  me.  There  most 
have  been  an  improvement  in  his  health,  because,  late  in  the 
spring,  towards  June,  he  got  out  of  his  office.  I  attended  the 
iimeral  of  Robert  I.  Campbell.  Mr.  Campbell  was  there.  There 
was  nothing  that  I  noticed  on  that  occasion  in  his  deportment 
other  than  was  consistent  with  a  man  in  the  possession  of  his 
fcculties.  Robert  I.  Campbell  died  June  1, 1846.  In  February 
and  March  Mr.  Campbell  was  usually  up  in  his  own  room  when 
I  visited  him :  I  have  not  charged  my  mind  with  this,  but  I  rather 
think  he  was  not  about  the  house  in  the  latter  part  of  March.  It 
was  a  characteristic  of  his  mind  that  he  was  suspicious  of  others. 
I  suppose  he  had  as  much  confidence  in  me  as  in  any  person  of 
his  acquaintance ;  he  confided  in  me  as  a  man  and  a  Christian 
minister ;  but  I  was  not  always  free  from  his  suspicions :  he  was 
peculiar  in  this  respect.  When  I  said  that  I  should  not  have  been 
wiUiug  to  have  intrusted  him  with  any  important  business,  I  mean 
to  refer  to  the  ordinary  business  of  life.  I  should  not  have  been 
willing  to  have  paid  him  money  or  received  it  from  him ;  not  but 
what  there  were  times  when  he  perfectly  understood  himself. 
Circumstances  may  have  altered  the  case,  but  I  don't 
think  I  should  have  been  willing  to  have  paid  him  interest  money 
after  December,  1845,  unless  in  the  presence  of  his  nephews  or 
some  one  of  his  relatives  ;  though  there  were  times  when  I  think 
he  understood  himself  perfectly.  The  way  that  George  G. 
Campbell  came  to  be  at  Mr.  Campbell's  was,  I  believe,  that  he 
was  sent  for ;  I  won't  be  certain  as  to  that.  George  G.  came 
tfiere  some  few  days  after  Mr.  Campbell  was  taken,  say  within  a 
week,  and  was  there  for  several  weeks  in  succession.  He  made 
cue  or  two  short  visits  to  the  city  during  that  time,  however.  I 
think  he  remained  until  Mrs.  Cummings  came ;  that's  the  im- 
ion  on  my  mind.    In  February  and  March  Mr.  Campbell's 
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mud  was  impaired ;  but  there  were  oertunly  periods  when  he 
trnderstood  himself  perfectly  well.  I  would  not  say  by  any 
means  that  he  was  deranged.  There  are  no  particular  instances 
or  facts  which  occur  to  my  mind,  at  present,  from  which  I  judge 
of  the  incapacity  of  Mr.  Campbell  except  those  I  hare  stated* 
My  own  memory  is  not  very  good,  not  very  retentive. 

Re-examiTied  in  chief.  I  am  45  years  of  age.  I  can't  say 
particularly  with  regard  to  dates,  but  there  was  some  time  when 
he  had  to  be  assisted  from  his  bed  to  his  chair  ;  and  I  can't  say 
whether  this  extended  over  the  month  of  February  ;  pretty  much 
over  that  month  I  should  suppose ;  he  was  very  much  reduced, 
much  prostrated ;  his  strength  was  feeble.  In  August,  1846,  he 
had  an  attack  of  dysentery.  I  called  to  see  him  :  he  was  dan- 
gerously ill :  he  seemed  uneasy ;  there  seemed  to  be  something 
on  his  mind.  He  had  a  key  on  his  little  finger,  which  was  the 
key  of  his  valise,  which  lay  on  the  chair  by  his  side  and  was  said 
to  contain  his  keys.  He  told  me  he  had  a  large  amount  of  money 
in  the  house  which  he  wanted  me  to  take  charge  of,  about  $8,000'« 
I  refused ;  told  him  that  his  nephews  were  the  proper  persons  to 
take  charge  of  it.  He  said,  no.  I  then  mentioned  that  there 
were  other  persons  in  the  village  who  were  fully  competent  to 
take  charge  of  it,  and  mentioned  over  the  names  of  A.  O.  Za- 
briskie,  Mr.  Westervelt,  Judge  Zabriskie  and  Henry  Banta.  He 
siud  no,  he  wanted  me  to  take  charge  of  it.  I  told  him  I  could 
not  think  of  it ;  and  I  told  him  to  think  over  it,  and  I  would  see 
him  in  the  morning.  At  the  commencement  of  this  conversation 
his  nephew  George  was  in  the  room,  and  Mr.  Robert  Campbell 
inquired  if  we  were  alone.  I  told  him  his  nephew  George  watf 
in  the  room.  He  said  he  must  go  out,  he  wished  us  to  .be  alone* 
He  told  me  not  to  mention  this  to  George,  nor  to  tell  him  any- 
thing about  it.  I  met  George  in  the  hall  as  I  was  going  out,  and 
told  him  of  the  money  being  in  the  house,  and  that  his  uncle  did 
not  want  me  to  mention  it  to  him.  He  replied,  that  he  knew  the 
reason  why  he  didn't  want  me  to  tell  him,  that  he  had  be«i  sell- 
ing some  property  of  his,  (George  G.  Campbell,)  and  had  n't  paid 
ikiB  wife  for  her  dower. 
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Be-cross-examined.  I  think  I  am  certain  as  to  the  form  of 
what  Greorge  said  to  me  as  just  mentioned.  I  recollect  now  some- 
thing more  of  that  conversation ;  at  that  or  at  some  subsequent 
conversation  I  asked  him  how  it  could  be  that  his  wife  could 
daim  dower  if  she  had  signed  the  mortgage ;  and  his  reply  was^ 
that  she  had  not  signed  the  mortgage.  There  was.  nothing  said 
by  him  that  Mr.  Campbell  had  not  settled  with  him  for  the  sale 
of  that  property.  He  did  not  say  how  it  happened  that  Robert 
Campbell  had  sold  his,  George  G.  Campbells  property.  He 
did  not  say  any  thing  about  the  amount  that  was  coming  to  his 
wife.  There  is  some  little  doubt  on  my  mind  whether  I  did  put 
this  question  as  to  his  wife's  signing  the  mortgage  to  Mr.  George 
Campbell :  it  was  put,  however,  to  some  one  of  the  family  con- 
nections, and  I  received  the  answer  I  have  mentioned. 

Anthony  Tatem^  sworn  for  the  defendant.  I  reside  at  Hack- 
cnsack;  have  lived  there  over  13  years.  Have  known  Mr» 
Campbell  by  sight  and  reputation  nearly  the  whole  of  that  time, 
but  have  not  been  personally  acquunted  with  him  until  1842» 
August,  when  I  hired  a  shop  adjoining  his  premises,  which  I 
have  occupied  since  until  his  death.  I  am  a  cabinet  maker. 
That  shop  is  between  Mr.  Campbell's  dwelling  house  and  Mr. 
Wolfe's  house.  Mr.  Campbell,  after  I  opened  my  shop  there^ 
W«8  in  the  habit  of  stopping  in ;  he  frequently  came  in  and  got 
little  jobs  done.  I  think  his  mind  had  become  impaired  before 
his  illness  in  1845.  I  always  thought  from  the  time  I  first  be- 
came acquainted  with  him  that  he  was  getting  to  be  childish ;  he 
seemed  to  be  forgetful ;  although  he  was  shrewd  enough  in  ba- 
uness.  I  don't  know  that  I  saw  him  during  the  time  he  was 
confined  to  his  house  in  1845  and  1846.  The  first  time  I  saw 
him  was  after  he  got  out ;  I  think  that's  correct,  although  I  may 
have  seen  him  before.  The  only  time  that  I  was  in  there  at 
Mr.  Campbell's  house  was  in  the  spring  of  1846,  probably  about 
April  21, 1846.  I  think  I  saw  him  at  my  own  shop  a  few  days 
previous  to  that ;  he  walked  out  past  my  shop  previous  to  that. 
He  stopped  at  my  shop  that  time  to  get  me  to  fiz  some  canes ;  I 
think  there  were  three  of  them.    He  spoke  to  me  at  first  to  fiz 
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one ;  and  before  he  left  he  said,  perhaps  he  would  send  over  more 
than  one,  and  then  sent  three  over.  He  asked  me  what  I  would 
charge  him  for  fixing  the  cane,  the  one  he  had  with  him.  I  told 
him  two  shillings.  He  said  he  would  send  it  over ;  and  sent  me 
over  three,  and  wanted  me  to  fix  them  all.  The  next  time  I 
saw  him  was  at  his  house  as  I  have  above  mentioned.  I  took  an 
account  to  him  at  that  time,  an  account  of  same  two  or  three 
dollars,  which  I  had  against  him,  in  part,  previous  to  his  sick- 
ness. He  was  always  punctual  about  paying  his  accounts  3 
would  sometimes  scold  me  for  letting  them  lay  too  long.  Hav- 
ing heard  of  the  state  of  his  mind,  (this  was  objected  to,)  and 
having  seen  him  a  few  days  previous,  it  might  have  been  a  week 
or  more,  I  requested  Robert  Campbell,  Jr.,  to  go  with  me.  He 
went  with  me,  and  we  found  the  old  gentleman  setting  up,  I 
think.  I  presented  him  my  bill.  He  examined  it,  and  told  me 
that  be  didn't  think  he  owed  me  any  thing  like  that ;  rather  dis- 
puted the  bill.  His  nephew  Robert  told  him  that  he  guessed  the 
bill  was  all  right,  that  I  wouldn't  make  out  any  thing  that  was 
wrong.  He  required  a  good  deal  of  persuasion  to  pay  the  bill. 
He  objected  to  the  canes  particularly.  I  had  charged  him  three 
shillings  for  the  three  canes,  when  I  had  told  him  I  would  charge 
two  shillings  apiece.  He  didn't  seem  to  comprehend  that  I  was 
chargiog  him  less  than  I  had  told  him  I  would  do  them  for.  He 
told  me  that  I  had  told  him  I  would  charge  him  two  shillings 
apiece.  It  required  a  good  deal  of  talk  before  he  could  be  eon- 
vinced  that  I  hadn't  charged  him  as  much  as  I  had  told  him  I 
would.  After  talking  some  time  he  became  convinced  that  the 
bill  was  correct,  I  suppose.  He  asked  his  nephew  to  hand  him 
down  a  little  trunk  or  valise  in  the  closet.  He  tried  to  get  the 
money  out  of  it.  He  opened  it.  I  don't  know  whether  it  was 
locked  or  not,  and  then  tried  to  get  the  money  out  of  it.  He 
was  weak)  and,  after  trying,  asked  his  nephew  to  get  the  money 
out  of  it,  or  his  nephew  offered  to  do  it.  His  nephew  handed 
him  some  money.  He  counted  out  about  half  the  money,  and 
made  out  the  whole  amount,  the  way  he  counted  it ;  he  counted 
quarter  dollars  for  halves,  and  insisted  that  they  were  such. 
Aftet  considerable  conversation  with  his  nephew  and  myself  he 


403  OAMPBEIiL  V.  ZABBISKIE.  [SEPT 

tiien  pud  me  the  whole  amount.  I  think  he  paid  me  the  same 
fnarters  he  before  offered  me  as  half  dollars :  he  might  ha?e 
taken  some  back.  I  sat  and  talked  with  the  old  gentleman  a 
a  little  while,  and  then  went  home.  I  refreshed  my  memory  by 
lookmg  at  my  books  for  dates,  and  at  the  receipt  I  gave  at  that 
time.  When  the  old  man  came  to  my  shop  to  see  about  the 
canes  I  helped  him  off  the  stoop.  He  started  to  go  towards  the 
village,  instead  of  towards  his  house.  When  he  got  just  past 
the  comer,  so  that  he  could  see  Mr.  De  Wolfe's  house,  he  point- 
ed to  it  and  asked  me  who  lived  there ;  he  appeared  to  recollect 
Mr.  Hubert  Do  Wolfe  was  then  living  there  in  that  house* 
Mr.  De  Wolfe  had  lived  there  during  all  tho  time  that  I  had 
lived  in  the  village.  He  was  in  the  habit  of  going  to  Mr.  Camp- 
bell's frequently.  Question.  From  what  you  saw  of  Mr.  Camp- 
bell at  these  times  you  have  mentioned,  or  at  any  other  time  that 
yon  may  have  seen  him  after  his  illness  in  December,  1845f 
what  is  your  opinion  as  to  his  capacity  to  transact  ordinary  bu- 
siness, such  as  paying  or  contracting  accounts  ?  I  should  think 
he  was  incompetent,  so  far  as  I  am  able  to  judge.  I  would  not 
have  been  willing  to  have  transacted  any  business  with  hun  with- 
out the  presence  of  some  of  his  relatives. 

Cross-examined.  I  don't  know  whether  all  the  money  in  this 
valise  or  trunk  was  silver ;  I  didn't  look  into  it :  all  that  was 
taken  out  of  it  was  silver.  I  think  Mr.  CampbelU  finally  count- 
ed the  money  to  me.  I  told  him  when  I  had  enough.  I  think 
he  made  the  exact  change  for  me.  I  sat  by  the  side  of  himi 
and  he  counted  the  money  in  my  hand ;  he  kept  handing  out 
aa  I  told  him  I  wanted  more.  After  counting  a  dollar  or  the 
like  of  that,  and  insisting  that  that  was  enough,  as  I  said  before^ 
he  would  hand  me  a  half  dollar  or  a  quarter,  and  say,  is  that 
enough,  and  kept  on  in  that  way  until  I  got  the  whole  amount  of 
my  bill.  I  don't  recollect  whether  he  asked  me  to  receipt  the 
bill  or  not.  I  think  this  bill  ran  back  to  some  time  in  November 
or  December.  There  were  no  dates  to  the  items  of  the  bill.  Mr- 
Campbell  did  not  state  to  me  any  object  that  he  had  in  having 
those  canes  fixed :  I  dont  recollect  that  he  did.    I  suppose  the 
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most  of  thia  account  was  contracted  after  December,  1846.   That 
part  of  the  account  which  was  contracted  during  or  subsequent  * 
to  his  illness,  except  the  canes,  must  hare  been  ordered  bj  some- 
body else  than  Mr.  Campbell. 

Re-examined  in  chief.  From  what  I  saw  of  him  at  the  time 
this  bill  was  paid,  I  do  not  think  he  was  able  to  count  out  the 
money  correctly  without  assistance. 

Rev.  .Alexander  H.  Warreny  at  this  point,  appeared  and  re- 
quested to  be  allowed  to  correct  some  part  of  his  testimony;  and 
stated  on  oath,  as  follows :  I  was  mistaken  as  to  the  time  of  Mr. 
Campbell's  sickness  when  he  requested  me  to  take  charge  of  his 
money.  It  was  in  1844,  August,  instead  of  1845.  I  was  also 
mistaken  as  to  the  conversation  with  Mr.  Cleorge  6.  Campbell 
in  the  hall.  He  said  the  reason  why  his  uncle  would  not  let 
him  know  the  money  was  there  was,  that  ho  had  promised  his 
wife  her  right  of  dower  if  she  would  sign  the  papers ;  she  had 
signed  the  papers  and  he  had  not  fulfilled  the  contract,  and  was 
afraid  of  prosecution ;  that  was  the  substance ;  not  precisely  the 
words.  Mr.  Campbell  was  not  sick  again  in  August,  1845 ;  not 
to  my  knowledge. 

Henry  B.  Zabriskie^  sworn  for  the  defendant.  I  reside  at 
Hackensack;  was  bom  there;  and  was  acquainted  with  Mr. 
Robert  Campbell  since  my  recollection.  I  am  40  years  of  age ; 
a  shoemaker.  The  old  man  got  his  shoes  of  me,  in  part,  mostly 
I  believe.  I  saw  him  in  the  fall  previous  to  his  death  ;  had  oo<« 
casion  to  call  on  him  as  collector  of  the  township.  I  think  I 
made  him  a  few  pair  of  shoes  the  winter  before  he  died.  I  think 
I  went  to  take  his  measure ;  afterwards  to  take  his  shoes  home. 
He  was  unable  to  come  out  at  that  time.  He  was  sitting  up 
in  his  room  at  the  time.  He  paid  me  for  the  shoes.  I  think 
Mr.  Gould  was  present.  He  asked  me  the  price  of  ihs 
shoes,  and  I  told  him.  He  made  something  to  say  about  the 
price;  went  to  his  trunk  and  got  his  purse;  took  the  money 
out  of  the  purse;  asked  me  the  denomination  of  some  bills^ 
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whether  they  were  ones  or  twos.  Daring  the  handling  the  mo- 
ney fell  on  the  floor,  some  of  it.  Among  the  money  were  three 
five  dollar  gold  pieces.  He  told  me  to  take  a  two  dollar  bill ; 
and  I  gave  him  the  change,  twenty-five  cents  I  think  it  was. 
He  then  took  up  a  half  dollar  and  asked  me  if  it  was  not  a  dol- 
lar ;  repeated  it ;  and  then  told  me  to  take  my  pay,  after  having 
paid  me.  He  then  tried  to  put  the  money  in  the  purse ;  was 
unable  to  do  it ;  and  I  asked  him  if  I  should  assist  him.  He 
said  yes ;  and  I  assisted  him,  and  asked  him  to  put  the  gold  in 
one  end,  for  fear  he  should  pay  it  out  for  silver  by  mistake.  He 
allowed  me  to  do  so ;  and  I  fastened  it  up,  and  he  assisted  me. 
When  he  offered  to  pay  me  a  second  time  he  offered  me  half  a 
dollar  for  a  dollar ;  he  gave  me  half  a  dollar  and  a  quarter,  and 
said,  there's  twelve  shillings.  Nothing  else  peculiar  in  his  ac- 
tions except  what  I  have  stated.  From  what  I  saw  of  him  at 
these  times  and  as  collector,  I  did  not  [consider  him  compe- 
tent to  do  ordinary,  business  correctly,  such  as  paying  and  con- 
tracting accounts :  indeed  I  remarked  to  a  friend  of  the  family, 
that  I  did  not  think  it  was  proper  to  let  him  do  his  own  business, 
as  any  body  could  get  any  amount  out  of  him.  I  noticed  before 
this  that  his  mind  was  failing ;  but  I  considered  him  competent 
to  do  business,  at  least  tolerably  so ;  but  I  considered  him  in- 
competent at  this  time  that  I  allude  to  now. 

Cross-examined.  I  can't  bring  to  my  recollection  any  thing 
particular  that  took  place  at  the  time  I  went  to  measure  him : 
he  seemed  to  recognize  the  fact  that  he  had  sent  for  me ;  and  I 
obtained  from  him  the  information  I  wanted  as  to  what  kind  of 
shoes  he  wanted.  He  said  he  just  wanted  a  pair  to  wear  around, 
and  I  described  the  kind  of  shoes  I  supposed  he  wanted,  and  he 
said  that  would  suit  him.  There  was  nothing  occurred  peculiar 
or  that  attracted  my  attention,  at  that  interview,  that  I  recollect 
of:  nothing  occurred  out  of  the  way.  He  was  in  the  habit  of 
wearing  glasses :  I  think  that  at  the  time  he  paid  me  for  the 
shoes  he  had  not  his  glasses  on ;  I  am  certain  not ;  I  think  I 
■hould  have  recollected  it  if  he  had.  His  difSculty  of  putting 
money  into  the  purse  arose  from  physical  disability ;  his  hands 
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trembled.  The  failaro  I  saw  in  him  for  several  years  before 
December,  1845,  was  nothing  more  than  is  ordinary  in  growing 
old  age.  He  paid  me  his  taxes  in  the  fall  of  1845.  I  think 
he  counted  me  the  money  and  asked  me  if  that  was  right :  I 
think  he  gave  mc  enough,  and  I  gave  him  change .  He  gave  me 
bills,  and  I  gave  him  change,  as  in  ordinary  cases ;  he  did  not 
give  me  so  much  that  I  had  to  return  any  of  the  same  money  he 
gave  me.  Ho  tried  on  the  shoes  while  I  was  there :  I  think  I 
put  on  one  of  them  for  him.  He  was  sitting  up  on  both  these 
occasions.  There  was  a  bed  in  the  room  the  last  time,  and  I 
think  he  was  sitting  on  it :  he  afterwards  got  a  chair.  When  I 
went  to  measure  him  he  was  in  the  room  he  ordinarily  sat  in ; 
there  was  no  bed  there. 

Jfathaniel  H.  Wilcox^  sworn  for  defendant.  I  reside  in  the 
city  of  New  York.  My  wife  is  a  grand-daughter  of  Dr.  John 
Campbell,  the  brother  of  Robert  Campbell,  deceased.  I  have 
been  married  sue  years.  I  was  acquainted  with  Robert  Camp- 
bell from  the  time  of  my  marriage  till  his  death.  I  was  present 
at  the  funeral  of  Robert  I.  Campbell,  at  the  house  of  Adolphus 
Campbell,  in  Hackensack.  That  funeral  might  have  been  two 
months  before  the  old  man's  death.  I  saw  Robert  Campbell 
there.  He  was  brought  there  in  his  carriage.  He  came  into 
the  room.  He  was  seated,  and  still  retained  his  cap  on  during 
the  services.  He  asked  the  question  where  he  was.  Some  one 
remarked  he  was  at  his  nephew's  funeral.  He  wished  to  know 
who  it  was,  and  they  told  him  it  was  his  nephew  Robert  I.  Camp- 
bell. He  remarked  that  he  did  not  know  him.  He  said  he  might 
have  known  him,  but  he  had  forgotten  him.  In  passing  out  tiie 
door  he  made  a  remark  about  his  age :  he  thought  he  was  re- 
markably smart  for  a  man  of  1600  years  old :  that  was  before 
he  got  o£f  the  stoop.  After  he  got  ofif  the  stoop  on  the  ground, 
he  made  the  remark  that  he  was  remarkably  smart  for  a  man 
over  100  years  old ;  I  thought  it  was  116,  but  I  won't  be  posi- 
tive how  much  over  100  he  said.  He  was  told  in  my  hearing, 
whose  house  he  was  at :  he  didn't  make  any  remark  in  answer  to 
this^  that  I  recollect.    Mrs,  Cummings  was  convening  with  him. 
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of  my  life.  I  was  intimately  acquainted  with  Robert  Campbell 
before  my  marriage ;  was  intimate  in  the  family.  I  had  charge 
of  his  sister  Hannah  in  her  deranged  state,  for  some  years.  She 
was  a  maiden  lady;  she  resided  with  Robert  Campbell,  and 
kept  house  for  him  until  she  became  deranged.  Ho  supported 
her  in  her  deranged  state.  It  was  nearly  17  years  before 
the  old  man's  death  that  I  moved  away  from  Hackensack.  I 
visited  Hackensack  during  that  time,  sometimes  three  or  four 
times  a  year,  sometimes  once  a  month.  I  used  generally  to 
spend  my  summers  there.  I  don't  know  that  I  ever  came  more 
than  once  or  twice  to  Hackensack  that  I  did  not  see  Robert 
Campbell.  I  visited  Hackensack  in  this  way  pretty  much  every 
year  until  his  death,  except  when  1  had  spells  of  sicknesB.  I 
was  at  the  funeral  of  Robert  I.  Campbell,  who  was  my  son :  it 
took  place  on  the  8d  of  June,  1846.  I  saw  Robert  Campbell  at 
that  funeral.  He  didn't  know  me  at  that  time.  He  came  into 
the  room,  took  his  seat  next  to  me,  on  the  sofa.  Ann  Maria 
Cummings,  my  daughter,  introduced  me  to  him ;  said,  nnde 
Campbell,  this  is  mother,  your  brother  the  doctor's  widow.  He 
appeared  to  be  much  affected ;  took  me  by  the  hand.  She  en- 
deavored to  make  sensible  him  that  it  was  Robert,  the  one  that 
had  died.  He  believed,  he  said,  that  it  was  my  child,  but  oould 
not  recollect  about  it ;  he  believed  it  was  my  son.  I  don't  think 
he,  at  any  time  that  day,  seemed  to  understand  distinotly  wbo 
Robert  was.  I  noticed  his  speaking  of  the  walls,  th&t  they  were 
painted,  and  how  pretty  they  were,  and  said  he  would  have  his 
own  walls  painted.  I  had  seen  him  about  a  year  before  this. 
He  didn't  know  me  then,  but  seemed  to  recollect  me  in  a  few 
minutes.  He  was  dressed  then  in  such  a  queer  way  that  I 
thought  it  very  strange  to  see  the  old  gentleman.  He  had  on 
a  figured  double  gown,  lined  with  wadding,  a  woolai  tippet  roimd 
his  aeck,  and  a  little  cap  on ;  it  was  a  very  warm  day ;  the  per- 
spiration was  rolling  off  his  forehead.  When  he  came  and  seated 
himself  by  me  he  said  to  me,  madam,  I  don't  know  you*  H^ 
took  me  by  the  hand,  and  cried,  and  said  to  me,  Jane,  I  am  a 
poor^  a  miserable  old  man,  unable  to  help  myself.  When  I 
.Teqt  away  he  asked  me  to  oall  again  and  aee  him;  and  1 1 
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I  woqIcU  For  two  years  before  his  death  I  noticed  that  his 
mind  had  been  failing  very  much.  He  had  been  well  acquainted 
with  my  daughter  Mrs.  Cummings  from  her  infancy  up ;  she 
lived  in  the  place.  After  she  had  got  married,  and  during  her 
widowhood,  sho  lived  in  New  York.  When  she  lived  in  New 
York  she  was  in  the  habit  of  visiting  him,  and  of  doing  errands 
for  him,  making  purchases  for  him  in  the  city.  It  was  about 
five  weeks  before  his  death  that  Mrs.  Cummings  came  up  to  take 
tmre  of  his  house ;  from  four  to  six  weeks.  When  Mrs.  Cum- 
mings came  and  sat  down  by  him  at  Robert  I.'s  funeral,  he 
didn't  at  first  know  who  she  was ;  thought  she  was  a  stranger. 
After  she  spoke  to  him,  and  told  him  who  she  was,  he  was  sensi- 
ble that  sho  was  his  housekeeper ;  he  used  to  call  her  by  that 
name. 

Cross-examined.  I  don't  recollect  that  there  was  any  quarrel 
between  my  family  and  Robert  Campbell.  I  do  not  know  that 
Bobert  Campbell  was  dissatisfied  or  displeased  with  my  branch 
of  the  family.  The  old  man  never  told  me  of  any  difficulty  be- 
tween him  and  my  son  Robert.  If  there  had  been  any  I  think 
be  would  have  told  me,  for  he  was  very  free  in  telling  me  any 
thing  that  turned  up  about  my  children.  [  was  at  his  house  the 
spring  he  died ;  went  up  to  see  him  purposely ;  it  was  in  March. 
Went  up  again  on  Friday  before  he  died.  Mrs.  Cummings  went 
there  to  tafito^charge  of  his  house  before  Robert  I.'s  funeral.  At 
the  funeral  of  Robert  L  Campbell  as  soon  as  Mrs.  Cummings 
qpoke  to  him  he  knew  her.  He  didn't  think  her  a  stranger,  as 
soon  as  he  heard  her  voice  ho  would  recollect  her.  He  com- 
monly wore  glasses.  I  don't  recollect  that  he  had  his  glasses  on 
at  the  funeral.  I  never  saw  Mr.  Campbell  go  about  the  house 
with  a  dressing  gown  before  that  time ;  he  used  to  wear  one  in 
hiB  office  in  the  summer  time.  He  was  always  social  and  friendly 
to  his  brother,  my  husband,  and  me  and  my  children.  I  am  79 
years  old  next  June. 

Mrs,  Jane  Amcsy  sworn  for  defendant.  I  live  in  Hackensack : 
am  a  danghter  of  Adolphns  W.  Campbell.    I  was  at  Robert  I. 
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Campbell's  funeral.  I  wa«  not  married  then.  I  saw  Robert 
Campbell  there.  He  did  not  recognize  any  of  his  old  acquaint- 
ances there.  He  came  in  the  room  and  sat  down :  they  went  and 
spoke  to  him^  and  he  didn't  know  any  of  them.  Aunt  Cum* 
mings  went  up  to  him  and  asked  him  if  he  knew  who  she  was ; 
and  he  said  he  did  not.  She  told  him  she  was  Dr.  John  Camp- 
bell's youngest  daughter.  She  asked  him  if  he  knew  whose  fu- 
neral he  came  to  attend.  He  said,  no ;  and  she  told  him  it  was 
Robert  I.  Campbell,  that  had  studied  law  with  him.  He  said 
he  had  no  recollection  of  him  at  all :  and  he  asked  where  he  was ; 
and  they  told  him  he  was  at  Adolphus's.  That's  all  I  heard 
him  say  in  the  room.  When  he  was  going  off,  on  the  stoop,  he 
turned  round  and  said  sixteen  hundred  years  old,  and,  going 
down  the  steps,  he  turned  round  and  said,  don't  you  think  I  am 
a  smart  old  man  for  my  age.  When  they  told  him  he  was  at 
Adolphus's  house  the  first  time,  he  said  oh.  When  they  told 
him  ihe  second  time  he  had  forgotten  it,  he  didn't  seem  to  know 
where  he  was.  My  father  was  at  Robert  Campbell's  the  winter 
he  was  sick.  I  believe  it  was  about  a  month  he  kept  attending 
him.  I  was  at  Robert  Campbell's  house  after  Mrs.  Cummingg 
went  there,  the  summer  he  died,  quite  often.  I  noticed  when  I 
was  there,  that  he  didn't  know  Mrs.  Cummings  unless  she  told 
him  who  she  was.  He  didn't  know  me  that  summer  when  I 
went  there.  He  didn't  know  me  two  years  before  this  sickness 
in  the  summer  when  I  went  there.  He  had  always  known  me 
before  that  when  he  was  in  his  right  mind.  The  first  week  Mrs. 
Cummings  was  there  I  staid  with  her.  We  were  going  up  stairs, 
fmd  passing  his  door  I  looked  in  and  saw  he  had  three  lights  and 
a  large  fire  in  the  grate,  and  his  cap  and  overcoat  on.'  I  told  my 
aunt  of  this ;  this  was  at  night,  in  the  month  of  June.  His  bed 
was  then  up  stairs. 

Cross-examined.  I  am  in  my  22d  year.  The  way  I  know 
that  Mr.  Campbell  did  not  know  Mrs.  Cummings  is,  that,  the  next 
morning  after  I  saw  the  lights  and  the  fire,  when  I  came  down  in 
the  morning,  he  didn't  know  me,  and  I  asked  him  if  he  knew 
aunt  Cummings,  and  he  said  he  didn't*  He  never  knew  me  when 
27 
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Cross-examined.  There  was  a  considerable  number  of  people 
at  the  funeral ;  the  two  rooms  and  hall  were  full.  When  I  gave 
my  hand  to  Mr.  Campbell  he  gave  me  his  hand.  When  I  went 
to  see  him  in  the  winter  I  believe  he  knew  me.  I  don't  think 
there  was  any  thing  occurred  that  was  out  of  the  way ;  there  was 
little  or  nothing  said.  I  can  give  no  other  reason  for  his  defi- 
ciency of  mind  than  my  opinion :  I  took  it  from  his  discourse, 
and  I  can't  remember  any  thing  particular  that  he  said ;  but  I 
supposed  it  might  be  possible  he  might  be  getting  childish.  I 
went  with  Adolphus  when  I  went  to  see  Mr.  Campbell  in  the 
winter.  I  don't  recollect  whether  he  recognized  Adolphus,  or 
whether  Adolphus  spoke  to  him.  I  had  no  business  or  dealings 
with  him  within  two  or  three  years  before  his  death.  I  don't 
recollect  how  long,  but  I  know  he  had  been  deaf  for  quite  some 
time  before  his  death. 

Miss  Ellen  Campbell^  sworn  for  the  defendant.  I  reside  at 
Hackensack.  Am  a  daughter  of  Adolphus  W.  Campbell.  I 
DOW  live  and  have  always  lived  with  him.  Am  in  my  seven- 
teenth year.  I  knew  Robert  Campbell,  and  he  knew  me,  before 
he  was  taken  sick  in  December,  1846.  In  the  latter  part  of  that 
sickness,  when  he  was  recovering,  I  went  to  see  him  occasionally. 
Sometimes,  when  I  went  there,  he  was  in  bed,  and  sometimes 
sitting  up.  When  I  took  things  to  him  he  would  get  right  out  of 
bis  bed  and  take  things.  He  wasn't  confined  to  his  bed.  His 
bed  was  then  in  the  lower  back  room ;  what  was  called  the  fam- 
ily room.  That  winter,  when  I  went  there,  he  didn't  know  me. 
He  hasn't  known  me  for  two  or  three  years ;  I  am  sure  for  two 
years  he  hasn't  known  me.  Always  asked  me  who  I  was.  I 
told  him  I  was  Adolphus's  daughter.  He  always  asked  me 
when  I  went]  there,  who  I  was.  I  think  his  bed  continued  in 
that  lower  back  room  until  my  aunt  Cummings  came.  I  was 
there  after  my  aunt  Cummings  was  there ;  used  to  go  there  to 
see  him  and  to  see  her.  I  staid  there  at  nights  with  my  aunt 
Cummings  ;  I  can't  say  I  staid  very  often.  At  those  times  he 
didn't  know  who  I  was ;  always  asked  who  I  was.  I  won't  be 
positive,  but  I  judged  myself,  that  he  didn't  know  her.    Whi^t 
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msde  me  judge  so  is,  that  he  never  called  her  by  name,  when  he 
wanted  her  to  do  anjthuig  for  him.  At  one  time  he  told  her 
she  was  his  little  housekeeper. 

Cross-examined.  During  the  time  my  father  was  at  Mr. 
Campbell's  I  used  to  go  there.  After  he  left,  Mr.  George 
Campbell  came  there,  and  then  I  didn't  go  there.  I  didn't  go 
there  while  Mr.  George  Campbell  was  there.  Aft^  he  left,  my 
father  took  care  of  Mr.  Campbell,  and  then  I  used  to  go  there 
quite  often.  Mr.  George  Campbell  left  somewhere  in  March  or 
April.  My  father  took  care  of  Mr.  Campbell  about  a  month,  I 
think,  and  George  Campbell  did  not  come  there  until  father  left. 
My  father  staid  there  pretty  steadily  that  month ;  had  his  bed 
and  bedding  there ;  was  there  a  good  deal  of  the  time,  days  and 
nights ;  was  very  attentive  to  him.  After  I  told  Mr.  Campbell 
who  I  was,  he  would  say,  oh ;  and  that's  all  he  would  say.  It 
was  as  much  as  two  years  before,  that  he  would  not  know  me 
when  he  met  me.  It  was  five  or  six  weeks  before  his  death  that 
Mrs.  Cummings  went  there  to  take  care  care  of  him.  It  was  a 
week  or  two  before  the  funeral  of  Robert  I.  Campbell ;  a  week 
or  two  I  think.  I  think  she  moved  his  bed  up  stairs  before  she 
settled  there.  She  had  the  house  all  cleaned,  and  then  moved 
the  bed  up  stairs.  He  used  to  go  about  the  house  when  I  was 
there,  and  up  and  down  the  stairs ;  he  came  down  to  his  meals. 
I  do  not  think  he  went  out  in  the  yttrd ;  don't  remember  of  his 
going  out. 

Re-^examined  in  chief.  1  can't  tell  whether  my  father  staid 
there  part  of  the  time  after  George  came  up. 

George  Campbelly  sworn  for  the  defendant.  (He  is  one  of  the 
heirs-at-law,  and  interested  in  the  event  of  this  suit.  He  is  of- 
fered for  the  purpose  of  testifying  concerning  the  loss  of  a  paper ; 
and  was  objected  to.)  I  am  the  brother  of  Robert  Campbell,  de- 
oeased;  and  the  father  of  George  G.  Campbell.  I  received  a 
letter,  in  the  spring  of  1844,  from  Mr.  George  G.  Campbell :  I 
iMeived  two  letters  that  spring  ficom  him.    I  d«a't  know  when 
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ihe  one  is.  The  one  that  I  do  know  of  is  in  Mr.  Zabriskie^ 
possession,  at  least  I  gave  it  to  him.  I  don't  know  whether  the 
one  I  gave  to  Mr.  Zabriskie  is  one  of  those  I  received  that  spring 
or  not:  the  other  my  son  Greorgo  took,  himself ;  he  never  re- 
turned it  to  me  ;  I  never  asked  him  for  it :  he  took  it  two  years 
ago  last  spring ;  after  my  brother's  death. 

Cross-examined,  under  protest.  1  fix  the  time  that  I  gave 
that  letter  to  my  son  George  by  the  fact,  that  I  moved  over  to 
Long  Island  Siome  time  in  the  fall  after  my  brother^s  death,  and 
the  next  spring  I  gave  him  the  letter. 

Re-examined  in  chief.  This  letter  my  son  George  took  was 
shown  to  my  daughter  Ann  Eliza,  and  my  son  Samuel,  too. 

Miss  .Srm  Eliza  Campbelly  sworn  for  the  defendant.  (TUb 
witness  was  objected  to,  on  the  ground  that  she  is  interested  in 
&e  event  of  this  suit,  under  a  deed  of  trust  of  their  interest  in 
the  estate  of  the  intestate,  executed  by  her  fietiher  and  mother  to 
Edwin  Benedict.)  I  reside  at  Hackensack.  Am  a  daughter  of 
George  Campbell,  the  brother  of  Robert.  I  resided  at  Chaiy, 
Clinton  county,  New  York,  before  my  uncle  Robert  Campbell's 
death ;  my  father  and  I  resided  there  19  years,  as  long  as  I  can 
recollect ;  I  was  born  there.  I  am  in  my  22d  year.  I  know 
George  G.  Campbell ;  he  is  my  half  brother.  I  know  his  hand- 
writing. I  believe  I  have  not  seen  liim  write.  I  have  seen  him 
at  his  house  at  his  desk,  writing.  I  was  in  the  habit  of  se^ag 
his  correspondence  with  his  father,  since  my  recollection.  I  saw 
two  letters  written  to  him  by  George  in  the  spring  of  1846.  I 
didn't  see  them  in  the  spring  of  1846,  it  wns  in  the  spring  of 
1844.  (The  counsel  of  complainant  objected  to  any  proof  of  the 
contents  of  the  letter,  on  the  ground  that  no  notice  had  been  givoi 
for  its  production,  nor  any  eflforts  made  to  have  the  original  pro- 
duced.) I  knew  both  of  those  letters  to  be  in  my  brother's  hand- 
writing. One  of  them  had  something  in  it  relating  to  the  affiuxs 
between  him  and  his  uncle.  Father  handed  that  letter  to  Gteorgt. 
I  saw  him  do  it ;  it  was  in  our  dining-room,  at  Glen  Grove,  Lcmg 
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IsUnd.  I  heard  father  and  George  talkbg  low,  to  themselyes, 
and  I  thought  their  conversation  was  about  those  two  letters. 
Taiher  rose  from  his  chair  and  went  into  his  bedroom  and 
fetched  out,  as  I  thought,  two  letters.  Ocorge  met  him  at  the 
'door  of  his  bedroom  as  he  was  coming  out  in  the  dining-room, 
and  father  handed  him  the  letters.  He  went  to  the  window, 
and  the  first  he  opened  I  was  confident  was  this  letter  we  are 
speaking  of,  because,  the .  back  of  the  letter  there  was  a  little 
piece  torn  off,  and  I  saw  it  as  George  opened  it.  While  George 
stood  reading  the  letter  I  walked  out  into  the  kitchen,  and  stood 
opposite  to  him,*  and  he  appeared  to  open  another  one  and  look 
at  it,  and  tlien  he  closed  that  one  and  walked  away  from  the 
window,  and  I  thought  was  going  to  band  father  the  letters,  and 
I  hurried  on  to  the  room  where  he  was ;  and  it  appears  that  he 
handed  one  letter  to  father,  fur  I  saw  futlier  have  one  into  his 
hand,  and  George  i)ut  the  other  into  his  pocket.  George  went 
away  from  our  house  the  next  morning.  I  spoke  to  George 
twice  about  that  letter,  at  his  house,  two  years  this  present  win- 
ter. One  day,  in  his  dining  room,  he  got  speaking  about  this 
claim  he  had  against  the  estate,  and  I  told  him  I  shouldn't  be 
satisfied  until  he  showed  mo  a  letter  he  took  from  father ;  and 
he  asked  me  what  letter  it  was  ;  and  I  told  him  it  was  one  that 
was  concerning  uncle  Robert's  business  ;  and  he  denied  it,  and 
said  he  hadn't  such  a  letter.  Then,  again,  I  spoke  to  him  about 
it  down  in  his  basement ;  I  asked  him  about  it,  and  told  him  I 
wished  he  would  let  me  see  the  letter  he  took  from  father.  He 
denied  that  he  had  taken  it ;  and  I  told  him  that  he  certainly 
did,  and  told  him  the  time  and  where.  He  appeared  astonished, 
and  wanted  to  know  if  I  see  it  myself.  I  told  him  that  I  had, 
and  some  one  else  had  seen  it ;  and  he  wanted  to  know  who  else 
had  seen  the  letter.  I  told  him  lawyer  Woodward,  at  the  north. 
He  wanted  to  know  how  he  came  to  see  it.  I  told  him  that  I 
handed  it  to  him  to  peruse.  He  said.  Well,  there's  nothing  con- 
cerning uncle  Robert's  business  into  it.  I  told  him  that  he 
knew  better,  there  was.  Then  I  asked  him  again  to  let  me  see 
it  if  he  had  it.  And  then  he  said,  I  suppose  it's  burnt  up. 
And  after  that  he  said  he  knew  nothing  about  the  letter.    My 
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attention  had  been  called  to  that  letter's  being  important.  ] 
read  the  letter,  and  thought  that,  if  (George  ever  fetched  up  i 
claim  against  the  estate,  that  would  prove  that  he  had  none ; 
and  I  handed  it  to  Mr.  Woodward  to  see  if  he  didn't  think  thi 
same.  He  perused  the  letter  some  time,  and  then  handed  it  U, 
me,  and  said,  Ann  Ehsa,  yon  take  care  of  that  letter  yourself 
if  may  be  of  some  great  service  to  you  some  day.  (The  last 
clause  objected  to.)  I  took  the  letter  to  Mr.  Woodward  aftei 
my  uncle  Robert's  death ;  and  this  occurrence  took  place  aftei 
my  uncle's  death.  I  recollect  most  of  the  contents  of  that  let- 
ter ;  I  read  it  more  than  once ;  three  or  four  times ;  I  think  foui 
times.  George,  in  that  letter,  after  having  written  several  linei 
of  complaint  against  uncle  Robert,  he  writes  as  follows :  "  UncU 
told  me  that  he  wanted  to  have  his  accounts  settled  up  befon 
his  death,  and  if  I  could  persuade  Sarah  to  sign  off  her  dowry 
and  let  him  have  the  property  to  sell,  he  would  afterwards  lend  m< 
a  little  money,  so  that  I  could  go  into  business  and  do  somethinj 
for  myself  and  family.  •  With  great  persuasion  I  got  Sarah  U 
sign  off  her  thirds.  He  took  the  property  and  sold  it ;  has  pock 
eted  the  money,  and  now  he  refuses  to  let  me  have  any ;  sayi 
that  I  owed  him.  To  be  sure  I  did  owe  him,  but  now  he  is  paid 
though,  had  I  have  known  that  he  would  not  have  advanced  mc 
ibe  promised  money,  I  would  have  held  on  to  the  property  unti 
I  had  other  means  to  have  paid  him ;"  and  then  he  speaks  hov 
very  much  dissatisfied  his  wife  and  his  mother-in-law  are  wiil 
him.  I  saw  my  uncle  Robert  once  while  he  was  living ;  nevei 
but  once  to  my  recollection.  After  I  come  down  from  Chasy  ] 
saw  much  of  my  brother  George :  I  spent  the  following  wintei 
at  his  house ;  most  of  it.  I  heard  him  speak  of  his  attendin( 
his  uncle  during  the  winter  preceding  his  death.  I  heard  hin 
speak  of  the  condition  of  uncle  Robert's  mind  during  that  winter 
He  said  he  was  like  a  little  child  most  of  the  time.  He  used  i 
entertain  me  with  his  childish  talk ;  that's  the  way  he  came  t 
tell  me  how  his  mind  was.  Question.  Do  you  know  whether 
the  letter  with  the  piece  torn  off  was  the  letter  your  brothe 
George  took  7  (This  question  was  objected  to  by  complainant' 
solicitor.    The  witness  before  making  the  answer,  hesitated,  and 
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in  mftking  it,  made  one  or  two  expressions  of  doubt.)  Yes,  I 
think  BO.  Do  you  mean  the  one  he  put  into  hia  pocket  1  I 
think  so.  I  saw  the  letter  father  took,  the  next  day.  I  went  to 
•his  trunk  and  found  that  one  he  handed  to  Mr.  Zabriskie,  some 
time  since,  and  the  other  letter  was  not  there.  Those  two  let- 
ters were  the  only  two  letters  that  father  had  in  his  possession 
from  George,  that  he  received  while  we  were  at  the  north.  I 
should  know  the  other  letter  if  I  was  to  see  it.  (A  paper  pur- 
porting to  be  a  letter  from  George  G.  Campbell,  dated  May  9, 
1846,  being  shown  to  the  witness,  she  says) :  This  is  the  other 
letter,  the  one  I  found  in  my  father's  trunk.  (It  is  marked  £x- 
hUnt  Zj  JVo.  2,  on  the  part  of  the  defendant.) 

Cross-examined.  My  father  moved  from  Chazy  to  Long  Is- 
land two  years  ago  last  September.  I  do  not  recollect  the  date 
of  the  letter  which  I  think  George  took,  except  the  year ;  it  was 
in  the  spring  of  1844.  The  letter  which  George  took  had  no 
euYolope ;  it  had  the  part  of  the  sheet  which  contained  the  su- 
perscription, the  direction ;  the  other  one  was  but  half  a  sheet* 
The  piece  torn  off  of  the  letter  which  I  think  George  took  was  a 
tomeat  piece  torn  off  the  back.  I  can't  tell  whether  these  two 
letters  were  the  only  ones  from  George  in  the  spring  of  1844 
which  I  read  at  Chazy.  The  first  time  I  came  across  these  two 
letters  was  about  a  week  after  father  came  here,  after  my  uncle's 
death.  I  found  them  in  an  old  trunk  of  mother's.  I  saw  the 
letter  which  I  think  George  took,  just  after  father  received  it, 
and  read  it  then.  I  was  sure  that  the  letter  which  George  took 
was  the  one  of  which  I  have  spoken  relating  to  my  uncle's  and 
his  affiiirs  by  the  piece  which  was  torn  out.  The  time  when 
George  got  this  letter  was  in  the  fore-part  of  the  winter  of  1847, 
I  think ;  it  may  have  been  in  the  latter  part  of  the  fall  of  1846, 
the  same  winter  that  I  staid  with  George ;  I  went  shortly  after 
that  to  spend  the  winter  with  George.  As  we  left  Chazy  the 
'20th  of  September  I  think  it  was  the  latter  part  of  August 
that  I  handed  the  letter  to  Mr.  Woodward,  about  ten  or  twelve 
weeks  before  we  moved;  perhaps  longer,  perhaps  shorter.  I 
toA.  the  letter  out  from  my  mother's  trunk  when  I  showed  i 
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to  Mr.  Woodward;  he  lived  at  Plattsbnrgh,  about  ten  miles 
from  where  we  resided.  I  expect  the  other  letter  was  in  ike 
tnmk.  I  laid  them  both  in  the  trunk  again.  There  hasn't 
a  great  deal  been  said  about  this  letter  since  this  lawsuit  com- 
menced. I  have  said  very  little  to  my  father,  and  be  to  me, 
about  it.  I  have  written  down  once  what  I  thought  to  be  the 
contents  of  that  letter.  I  did  this  by  Mr.  Woodward's  direc- 
tions. I  neglected  it  for  a  long  time  after  he  told  me  to  do 
80 :  it  was  only  five  or  six  weeks  ago  that  I  wrote  it  down ;  it 
might  have  been  a  little  longer.  I  could  not  repeat  word  for  word 
what  went  before  what  I  have  repeated  here.  He  commenced, 
I  think,  by  telling  how  he  come  to  let  uncle  Robert  have  ihe 
property,  in  what  situation  it  had  placed  them ;  I  couldn't  re- 
peat it  so  as  to  make  sense.  There  was  something  else  in  the 
letter  besides  what  preceded  what  I  have  repeated,  that  I  would 
like  to  repeat :  I  cannot  repeat  it  so  as  to  make  sense ;  it  was 
concerning  uncle  Robert,  how  he  had  treated  him;  and  then 
there  was  a  certain  amount,  several  thousand  dollars,  set  down 
in  figures.  As  I  thought,  if  I  understood  right,  it  was  the 
amount  he  owed  uncle  Robert :  I  am  not  sure ;  it  runs  in  my 
mind  so.  I  think  this  place  where  the  figures  were  set  down 
was  before  what  I  have  repeated  here.  There  was  nothing  in 
the  letter  which  stated  how  much  money  uncle  Robert  was  to  let 
him  have ;  only  a  little  money ;  I  am  sure  that  is  the  way  he 
expressed  himself.  He  spoke  afterwards,  after  what  I  have  re- 
peated here,  as  though  he  could  have  depended  on  uncle  Robert's 
word ;  and  then  he  spoke  how  dissatisfied  his  wife  and  mother- 
in-law  were.  He  said  nothing  besides  that  in  the  letter  that  I 
could  repeat  of  any  consequence.  It  was  all  about  uncle  Rob- 
ert's treatment.  He  closes  by  talking  very  affectionately  to 
father.  He  spoke,  in  the  letter,  as  if  it  was  on  account  of  his 
taking  some  of  Kis  wife's  property  for  uncle  Robert  to  dispose  of 
that  his  wife  and  mother-in-law  were  dissatisfied  about.  I  was 
not  living  at  home  all  the  time  ray  father  was  living  at  the  north. 
I  was  living  away  from  home  the  most  of  the  time,  at  the  town 
of  Morris,  fourteen  or  fifteen  miles  from  my  father's  residence. 
I  went  home  frequently.    I  was  in  the  millinery  business  part 
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of  the  time ;  the  other  part  of  the  time  a  little  of  anything,  honse- 
irork  and  a  sewing.  I  hayo  written  many  letters  in  my  lifetime. 
I  think  this  paper  upon  which  I  wrote  down  what  I  remembered 
of  George's  letter  is  at  home,  somewhere  about  the  house. 

William  S.  BantOy  sworn  for  the  defendant.  I  was  a  law 
'fltndent  in  the  defendant's  office  in  November,  1846.  (A  paper 
purporting  to  bo  an  account  in  favor  of  Robert  G.  Campbell 
against  the  estate  of  Robert  Campbell,  deceased,  being  shown  to 
the  witness,  he  says) :  This  paper  was  presented  to  me  at  Mr. 
Zabriskie's  office.  Mr.  Zabriskie  was  sick  at  the  time,  and  the 
account  was  left  on  the  13th  of  November,  1846.  I  fix  the  date 
by  a  memorandum  wliicli  I  made  on  it  at  the  same  time.  (It 
was  marked  Kxhihit  Z,  JVo.  3,  on  the  part  of  the  defendant.) 

John  C.  Zahriakicy  sworn  for  the  defendant.  I  reside  in 
Hackenf^ack.  I  was  acquainted  with  Robert  Campbell  in  his 
lifetime.  I  am,  and  have  been  for  ten  or  twelve  years,  treasurer 
in  the  Bergen  Turnpike  Company.  Previous  to  his  death  Mr. 
Campbell  was  President  of  that  Company,  for  ten  or  twelve 
years,  and  until  within  two  or  three  years  of  his  death.  He  was 
a  stockholder  until  his  death.  I  was  in  the  habit  of  seeing  him 
every  six  months,  and  oftener  at  times.  I  always  saw  him  twice 
every  six  months,  and  sometimes  oftener.  I  last  paid  him  his  divi- 
dend. I  think  it  was  in  February  or  March  1846.  Ho  was  alone 
then.  I  did  other  business  with  him  at  that  time.  I  was  collector  of 
Hackensack  township  at  that  time,  and  had  a  tax  warrant  against 
him.  That  tax  was  settled  at  that  time.  After  I  got  in  there 
and  made  known  my  business  to  him  I  didn't  think  him  capable 
of  doing  that  business.  I  told  him  I  had  some  money  to  receive 
from  him  as  also  to  pay  to  him.  He  said  he  didn't  owe  me  any- 
thing. I  don't  think  I  succeeded  in  making  him  understand 
about  the  warrant.  I  got  his  signature  on  the  dividend  book, 
and  left  the  balance  coming  to  him,  and  left  the  room,  and  met 
Mr.  Robert  Campbell  coming  in,  and  told  him  I  didn't  consider 
his  uncle  capable  of  doing  any  busines,  and  told  him  what  I  had 
done.    After  I  got  through  my  bnsiness  with  him  I  made  up  an 
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opinion  that  he  was  not  capable  of  doing  any  kind  of  bnsineM. 
I  felt  very  unpleasant  about  having  done  the  business  that  I  had 
done  with  him.  He  had  been  in  the  habit  of  paying  the  tax  on 
the  Bull's  Ferry  property,  for  which  this  tax  warrant  had  beea 
issued.  I  hardly  think  I  made  him  comprehend  before  I  left  for 
what  property  this  tax  was  due.  He  did  not  count  the  money. 
After  getting  his  signature  I  laid  down  the  balance,  but  I  don't' 
think  be  understood  the  amount  of  it,  the  value  of  it.  If  I  had 
not  had  his  signature  in  the  book,  I  don't  think  I  would  have  left 
the  money  there.  The  difference  between  his  intellect  then  and 
what  it  had  been  in  former  years  was  very  much  marked.  I 
have  nothing  in  mj  book  by  which  I  can  fix  the  date.  The  tax 
warrant  was  issued  about  the  1st  of  January ;  it  was  before  the 
Town  Committee  met,  which  meets  the  week  before  the  town 
meeting  in  April.  The  old  man  was  in  the  back  room  down 
stairs  ;  there  was  a  cot  in  the  room.  He  was  sitting  up  when  I 
went  in.  1  didn't  know  anything  of  his  sickness  that  winter.  I 
am  certain  this  was  in  1846. 

Cross-examined.  I  made  him  understand  that  I  was  treasurer 
of  the  Company,  and  the  dividend  that  was  coming  to  him.  I 
don't  think  Jie  made  any  attempt  to  count  the  money.  I  don't 
think  I  showed  him  the  tax  warrant,  for  I  found  I  could  not 
make  him  understand.  He  knew  me.  I  think  he  recognised 
the  fact  without  difficulty  that  I  was  treasurer  of  the  Turnpike 
-Company.  I  can  recollect  no  particular  remark,  no  particular 
thing  that  was  foolish  or  childish.  There  wad  not  much  said ; 
very  little :  I  couldn't  make  him  comprehend.  The  dividend 
was  what  it  had  ordinarily  been  on  former  occasions.  There 
were  servants  in  the  kitchen.  I  saw  no  other  persons  besides 
the  servants  and  Robert  Campbell,  Jr*,  that  resides  in  Hacken- 
sack.  The  property  on  which  this  tax  was  due  was  property 
which  I  considered  he  was  trustee  or  agent  for ;  trustee  or  agent 
for  a  Mrs.  Miller.  I  had  not  much  difficulty  in  making  him  un- 
derstand that  I  had  a  dividend  for  him. 

Re-examined  in  chief.    Mr.  Campbell  was  very  particular  in 
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(pTbg  and  taking  reeeipta^very  much  so  before  tlus  time.  I  think 
he  was  more  bo  than  persons  I  have  generally  done  bnsiness  with. 
He  was  very  particular  about  the  money  he  received,  whether  it 
was  bankable  or  not.  It  was  always  his  habit  to  count  the  mo- 
ney. On  this  occasion  he  did  not  either  count  the  money  or  no- 
'  tice  what  bank  the  money  was.  The  amount  of  the  dividend  was 
eleven  dollars.  I  think  the  tax  was  between  four  and  five  dol- 
lars.    There  were  two  or  three  bills  in  the  balance  I  paid  him. 

John  U.  Jlckermaa,  sworn  for  the  defendant.  J  live  at  Polli- 
fly,  about  three-quarters  of  a  mile  from  Mr.  Campbell's  old 
place.  I  did  not  work  any  of  his  land  on  shares  daring  the  lat- 
ter part  of  his  life,  although  I  had  made  an  arrangement  to  that 
effect  with  him.  I  made  this  agreement  with  him  in  the  spring 
of  1846,  cither  the  latter  part  of  April  or  the  first  of  May ;  it 
was  before  corn  planting  time.  In  the  first  place  George  G* 
Campbell  and  Mr.  Gould  were  after  me  to  take  Mr.  Campbell's 
place  on  conditions.  I  called  in  one  day,  and  George  was  there. 
We  went  over  the  lots  and  examined  them ;  and  then  we  came 
back,  and  old  Mr.  Campbell,  (Robert,)  was  in  the  house  at  the 
same  time,  and  we  talked  over  upon  what  conditions  I  would  take 
them.  I  told  them  how  I  would  take  them,  and.  we  was  all 
agreed,  old  Mr.  Campbell,  young  George  and  I.  I  told  them  I 
would  n't  take  them  unless  it  was  all  down  in  writing  how  I  was 
to  do  it.  Young  George  was  to  make  it  out  in  writing,  and  I  was 
to  call  in  a  few  days  again.  I  did  so  ;  and  when  I  called  in 
again,  old  Mr.  Campbell  said  there  was  no  such  thing  as  the 
thing  we  had  agreed  upon  a  day  or  few  days  before ;  I  was  n't 
going  to  have  his  place  on  those  conditions  any  how.  Well,  says 
I,  Mr.  Campbell,  I  am  very  well  satisfied :  I  ain't  going  to  have 
anything  to  do  with  it  no^v :  and  that's  all  1  told  Mr.  Campbell. 
Then  said  young  George  to  me,  he's  so  childish  he  don't  know 
what  he  talks  from  one  day  to  another.  It  wasn't  over  between 
three,  four  or  five  days  that  intervened  between  the  time  I  first 
went  there  and  the  second  time  I  went  there.  This  difliculty 
seemed  to  proceed  from  his  forgetting  what  had  taken  place. 
Young  George  asked  him  if  he  did  not  remember  w^at  they  had 
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talked  aboat  a  few  days  before ;  aad  he  said,  what  day '?  Tfa«re 
was  no  difference  between  George  and  me  in  oar  recollection  as 
to  what  had  taken  place.  I  have  lived  where  I  do  now  36  years, 
on  a  farm  I  own  of  about  145  acres.  I  am  45  years  old.  From 
these  conversations  I  had  with  Mr.  Campbell  I  did  not  think  he 
was  competent  to  transact  business.  I  wouldn't  have  wanted  to 
transact  business  with  him  myself. 

Cross-examined.  The  day  I  was  first  there  Mr.  Campbell 
seemed  to  understand  the  bargain,  and  took  part  in  the  conversa- 
tion ;  what  he  said  at  that  time  seemed  to  be  rational ;  it  seemed 
so  to  me.  T|ie  terms  of  the  agreement  that  I  was  to  work  the 
farm  was,  that  it  was  to  be  upon  halves ;  half  of  every  thing  he 
was  to  have,  and  bring  his  own  in.  Manure  was  talked  about. 
I  s«id  I  wasn't  going  to  manure  other  people's  land.  Mr.  Robert 
Campbell  said  there  was  some  manure  about  the  barn  :  I  could- 
have  that.  He  said  I  ought  to  find  some  manure.  He  seemed 
to  understand  his  interest  in  making  the  bargain.  The  main  dif- 
fiioulty  between  us  seemed  to  be  that  ho  wanted  me  to  bring  in 
his  share ;  and  I  said  I  hadn't  been  used  to  do  that.  He  said 
his  land  was  in  good  order.  He  said  I  ought  to  bring  in  his 
share.  When  I  talked  about  putting  com  in  he  said  his  land 
was  in  good  order.  Those  lots  were  in  good  order  in  point  of 
fact :  I  think  they  would  have  made  a  pretty  good  crop.  We 
did  not  differ  about  any  other  part  of  the  bargain.  This  was 
one  point  of  the  bargain  that  he  excepted  to  the  second  time  I 
called,  that  he  wanted  me  to  bring  his  share  in,  his  com  and  the 
like  of  that;  and  I  think,  besides,  that  he  said  that  I  wasn't- 
going  to  work  his  farm.  He  knew  me  both  of  these  times  I  went 
to  see  him.  Mr.  George  Campbell  told  him  John  Ackerman  was 
tberO)  came  to  see  him  about  working  his  farm.  I  don't  know  of 
any  case  where  it  is  common  for  the  lessee  to  find  part  of  the  ma- 
nure when  they  take  it  on  shares.  There  is  a  meadow  with  Mr. 
Campbell's  farm.  On  the  first  day,  I  advised  him  to  sell  his 
stock  and  let  me  have  the  meadow,  and  then  I  would  bring  in  his 
share;  and  he  said  he  wasn't  going  to  sell. off  his  stock,  bd 
wanted  his  hay  for  his  own  use. 
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Re-examined  in  chief.  Young  George  and  I  had  agreed  upon 
tbe  bargain  out  of  doors,  and  then  came  in  and  told  him  the 
terms^  and  then  the  old  man  said  I  ought  to  bring  in  his  share. 
The  reason  why  I  would  n't  take  it  unless  it  was  all  down  in 
writing  was,  that  I  had  had  some  dealings  with  him  myself,  and 
I  knew  how  forgetful  he  was,  how  contrary  he  would  be  some 
times.  I  had  some  conversation  with  George  before  we  went  in, 
and  he  said  ho  was  so  childish  he  didn't  know  hoW  to  look  after 
his  farm  or  to  attend  to  his  business  ;  and  that  was  another  rea- 
son why  I  wanted  it  down  in  writing.  He  told  me  this  the  same 
day,  while  we  were  walking  over  the  farm,  before  we  went  in  to 
see  the  old  man.  The  second  time  I  was  there  ^he  old  man 
did  n't  seem  to  give  in  when  George  tried  to  persuade  him  to  let 
me  have  it.  George  went  up  to  him  and  told  him  the  bargain, 
and  he  was  right  away  so  contrary  that  I  didn't  want  to  trouble 
myself  any  more  about  it. 

Re-cross-examined.  It  was  a  year  or  so  before  this  that  I  had 
had  business  with  him ;  sold  little  articles  or  so  to  him.  It 
seemed  that  he  had  forgotten  abou^  some  articles  that  I  had 
sold  him ;  I  suppose  it  was  two  or  three  years  before  this  that 
this  happened.  All  I  know  about  Mr.  Campbell's  being  difficult 
to  deal  with,  and  stubborn,  was  what  I  had  heard  talked  about. 
I  guess  I  have  heard  that  talked  about  for  several  years  before 
his  death. 

Re-examined  in  chief.  What  I  mean  about  what  I  had  heard 
about  his  being  difficult  to  deal  with,  and  stubborn,  was,  that  he 
was  childish. 

Re-cross-examined.  I  mean  that  George  and  I  talked  over  the 
terms  upon  which  I  would  take  the  farm :  not  that  we  made  any 
bargain ;  we  had  to  get  Mr.  Campbell's  consent  first.  I  believe 
he  understood  everything  the  first  day  1  was  tliere.  If  he  had 
been  a  stranger  to  me,  I  saw  nothing  the  first  day  I  was  there  to 
indaoe  me  to  believe  bat  what  he  was  competent  to  make  a  bar- 
gun  for  himself  • 
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Jan«  13, 1849.  Robert  S.  Gould^  sworn  for  the  defendant.  I 
reside  at  Hackeusack,  and  do  basiness  in  New  York.  I  have 
lived  at  Hackensack  since  1834.  I  married  a  niece  of  Robert 
Campbell,  deceased,  a  daughter  of  George  Campbell,  Louisa ; 
her  father  is  living.  My  wife  is  an  own  sister  of  George  O. 
Campbell.  She  was  brought  up  in  the  family  of  Robert  Camp- 
bell from  the  time  she  was  a  child  four  years  old,  and  lived  there 
until  she  was  married  to  me.  From  1835  to  1842  I  lived  oppo- 
site to  Mr.  Robert  Campbell.  During  this  time  I  was  more  in- 
timate with  him  than  any  other  of  his  relatives,  I  think ;  I  did  a- 
great  deal  of  business  for  him.  Adolphus  was  intimate  with  him, 
too,  I  think,  and  was  there  often.  I  think  I  was  as  intimate  with 
him  as  any  of  them.  I  saw  him  during  the  last  year  of  his  life 
almost  as  often  as  I  came  home ;  I  almost  always  went  to  see  him 
as  often  as  I  came  home :  had,  generally,  something  to  get  for 
him.  I  recollect  his  sickness  during  the  winter  before  he  died ; 
saw  him  during  his  sickness  as  often  as  I  came  up,  and  stayed 
with  him  during  his  sickness  to  relieve  George.  When  I  came 
up  I  slept  there,  stayed  there  all  night.  I  think  in  presence  of 
George,  I  asked  him  whether  he  had  made  his  will.  He  said  he 
had  not.  And  then  I  saw  his  mind  was  so  unfit  for  business  I 
did  n't  say  anything  more  about  iU  This  was  just  after  his  ill- 
ness, so  that  he  was  out  of  bed  and  sitting  up.  There  waa 
something  said  in  presence  of  George  about  his  making  a  will ; 
whatever  was  said  was  said  in  presence  of  George ;  there  was 
not  much  said ;  and  when  I  named  it  the  old  man  said,  once  or 
twice,  "  write  one,  write  one ;"  but  it  was  said  in  that  child-like 
manner  that  I  considered  him  quite  a  child.  I  considered  him 
at  that  time  no  more  fit  to  make  a  will  than  a  child  ;  totally  unfit 
to  make  a  will  or  to  attend  to  any  business.  Question  :  Did  you 
come  to  any  conclusion  among  yourselves  as  to  his  competency  to 
make  a  will,  and  did  George  take  part  or  concur  in  that  conclusion  1 
Yes ;  at  least  I  thought  so  myself ;  and  I  thought  it  was  under- 
stood by  Greorge  and  all  of  us  that  he  was  incompetent  to  make  » 
will,  (iuestion  :  Was  it  then  thought,  by  George  and  all  of  yoii| 
that  it  was  desirable  that  he  should  make  a  will  if  competent  to 
do  so  1    (Objected  to  as  leading.)    Yes.    Q^estion :  Was  Rob* 
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ert  Cunpbell,  at  any  time  after  that  sickness,  in  your  opinion, 
capable  of  doing  business  onderstandingly?  No ;  and  I  didn't 
think  he  was  capable  for  two,  three  or  four  years  before  that ; 
and  I  will  tell  you  the  reason  :  he  often  had  business  to  do,  and 
money  to  count  over,  at  his  office,  and  would  ask  me  over  to 
count  his  money,  and  he  would  most  always  get  it  wrong,  that  is, 
the  money.  He  would  have  it  his  way,  and  I  would  have  it  my 
way,  and  he  would  get  angry  and  say,  "  well,  have  it  your  own 
way."  We  most  always  had  a  little  spat  about  it,  and  it  would 
finally  wind  up  by  his  getting  in  good  nature.  The  general  re- 
sult in  those  cases  was,  that  I  had  it  my  own  way.  Still,  before 
this  time,  in  conversation  he  was  rational ;  but  in  business,  when 
you  come  to  figures  and  money  matters,  for  three  or  four  years 
before  that,  I  don't  think  he  was  competent.  It  was  his  habit 
ordinarily  to  get  in  these  little  pets  about  something  or  other. 
On  these  occasions  I  did  not  get  angry  at  the  old  man  :  I  would 
be,  perhaps,  for  a  moment,  but  when  I  would  reflect  a  moment 
diat  he  was  an  old  man  I  would  lose  it.  I  always  thought  him 
an  honest  man ;  he  meant  to  do  what  was  right.  He  was  always 
arbitrary  and  overbearing.  In  his  time,  when  he  was  himself, 
he  was  the  most  particular  man  about  his  business  I  ever  knew. 
He  was  the  most  particular  man  about  taking  receipts  I  ever 
knew  ;  always  took  receipts  for  the  smallest  amount.  Question: 
At  this  time,  the  time  of  his  sickness,  did  you  see  any  amount 
of  money  lying  around  his  house  carelessly  ?  No,  sir.  While 
he  was  sick  there,  I  was  up  most  of  the  week,  and  was  in  there 
two  or  three  times  besides  the  twenty-four  hours  I  have  men- 
tioned before.  Adolphus  and  George  were  present.  What  was 
fudd  by  them  I  don't  recollect  in  order  to  have  the  trunk  opened, 
but  it  was  opened  in  the  presence  of  the  old  gentleman.  Some 
rent  had  been  collected,  so  Adolphus  and  Greorge  said,  from  Pat- 
erson.  Some  one  asked  for  the  key.  He  objected  at  first,  said 
he  would  n't  let  them  have  it.  Finally  he  gave  it  up.  He  always 
carried  it  in  his  pocket.  I  can't  exactly  distinctly  recollect  now 
whether  he  consented  or  not  to  its  being  opened :  at  any  rate  it 
was  opened,  and  there  was  some  money  in  it ;  there  was  some 
bUlSy  mostj  I  tiiink,  the  People's  Bank  at  Paterson,  rising  |100 
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in  the  pocket-book.  There  was,  I  thinks  two  or  three  gold 
pieces,  in  a  purse.  He  looked  at  it,  but  seemed  to  look  as  though 
he  didn't  know  what  was  going  on ;  looked  like  a  child.  Some- 
thing was  said  about  there  being  one  or  two  gold  pieces  missing : 
who  said  it  I  don't  recollect ;  and  either  Adolphus  or  George 
said,  there  was  a  bar  of  gold  in  that  trunk ;  but  it  was  not  found« 
The  trunk  was  then  locked  up,  and  the  key  given  back  to  him. 
That  was  all  the  money  I  ever  see  about  the  house,  and  that 
was  n't  careless.  He  appeared  to  be  very  cross  at  that  time  to- 
wards Adolphus.  Question  :  Was  you  not  there  when  he  was 
asked  if  he  would  not  put  his  valuable  papers  in  A.  0.  Zabris- 
kie's  hands  1  Yes,  I  recollect  that.  Question  :  Do  you  recol- 
lect of  his  money  being  counted  at  that  time  7  I  recollect  somo^ 
thing  of  it,  but  it  is  very  indistinct,  (iuestion  :  Did  he  seem  to 
know,  after  his  illness  in  December,  1845,  what  amount  of  monqr 
he  had  in  the  housel  I  don't  think  he  did.  QMestion  :  Doyoo 
know  whether  he  was  able,  after  that  iUness,  to  tell  the  value  of 
money  so  as  to  be  able  to  tell  a  half  from  a  quarter  dollar  1  Noy 
I  should  think  he  was  totally  incapable  of  doing  business^  of 
counting  money,  though  I  never  saw  him  count  money  after  that* 
I  don't  think  I  ever  saw  a  man  so  totally  unfit  for  business  as 
the  old  gentleman  was  after  that  illness,  at  the  time  of  his  sick- 
ness and  after.  Before  his  sickness  I  have  heard  him  say  that  a 
half  dollar  was  a  dollar.  No,  I  would  tell  him,  that's  a  half  dol- 
lar. Oh,  yes,  so  it  is.  Before  the  old  man's  death  I  was  in  the 
habit  of  seeing  George  Campbell  frequently  :  he  visited  my 
house,  and  I  visited  his.  Question  :  Did  you  ever  hear  him  say 
after  the  sale  of  the  Broadway  and  Mercer  street  property 
whether  the  old  man  owed  him  anything  or  not  ?  Never  heard 
him  say  he  owed  him  anything.  I  heard  him  say  that  he  had 
sold  it,  and  had  got  the  money,  and  had  promised  to  lend  him 
some  to  go  into  business  with.  He  was  very  much  put  out  about 
it,  and  so  was  the  whole  family,  that  he  did  n't.  I  never  heard 
of  his  owing  him  until  the  commencement  of  this  suit.  (This 
last  sentence  objected  to.)  Question  :  Did  you  hear  George, 
complain  of  the  old  man's  not  lending  him  this  money  more  than 
OQOel  Yes.  Question  :  Did  you  ever  hear  the  old  man  and 
28 
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George  together  talk  oyer  the  situation  of  their  aecounts  ?  I 
heard  the  old  man,  before  the  sale  of  the  property,  tell  George 
lie  must  have  his  money.  I  don't  think  after  the  sale  I  ever 
heard  them  talk  together  about  their  accounts.  Question  ;  How 
kng  before  the  sale  of  the  property  did  you  hear  this,  shortly  or 
long  before  1  I  can't  tell  the  time;  it  wasn't  a  great  while 
though.  Question :  Can  you  fix  any  time,  one,  two  or  three 
years  %  A  year  or  less.  Question  :  What  was  George's  reply 
at  lliose  times  when  he  said  he  must  have  his  money?  Well, 
tibat  he  would  sell  it  as  soon  as  he  could,  that  he  wanted  to  pay 
him.  And  he  has  told  me  he  wanted  to  pay  him,  when  the  old 
gentleman  was  not  present.  Question  :  Did  George,  while  he 
stayed  there,  transact  the  old  man's  business  ?  Yes ;  that  is, 
what  I  mean,  paying  some  of  the  servants :  I  was  present  when 
hfrpaid  one :  I  don't  know  what  other  business  he  did.  Four 
Mveral  papers,  purporting  to  be  receipts,  and  one,  an  agreement, 
were  here  shown  to  the  witness,  and  he  says  they  are,  the  body 
of.^hem,  in  the  handwriting  of  George  G.  Campbell ;  he  knows 
his  handwriting :  has  seen  him  write  frequently  ;  don't  know  the 
haadwritmg  of  the  signatures.  The  names  correspond  with  the 
namee  of  the  servants  the  old  man  had  at  that  time.  The  in- 
doRtements  on  the  receipt,  except  the  upper  indorsement  on 
Catherine's  receipt,  are  in  George's  handwriting.  (The  said  re- 
ceipts and  agreement  are  marked  Exhibits  Z,  JVb5.  8,  4,  5  and 
6y  on  the  part  of  the  defendant.)  Two  other  papers,  purporting 
to  be  receipts,  were  shown  to  the  witness,  and  he  says  the  hand* 
writbg  and  body  of  those  receipts  are  in  George  G.  Campbell's 
handwriting.  Another  paper,  purporting  to  be  a  note  for  $450, 
dated  Sept.  10, 1885,  being  shown  to  the  witness,  he  says,  the 
signature  to  that  paper  is  m  George  G.  Campbell's  handwriting* 
Another  paper,  purporting  to  be  a  receipt  from  Mary  Anderson, 
dated  July  12, 1844,  being  shown  to  the  witness,  he  says,  the 
body  and  indorsement  of  that  paper  are  in  Mr.  Robert  Camp- 
beU^s  handwriting.  I  have  seen  John  Kennedy  write,  twice  if 
not  oftener.  I  think  the  signature  ^^  John  Kennedy"  to  that  pa- 
per as  a  witness  is  in  John  Kennedy's  handwriting.  John  Ken- 
nedy was  a  hired  man  to  the  old  gentleBmi.    (Another  paper> 
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purporting  to  be  a  receipt  from  T.  B.  Bleecker  for  $100,  dated 
Aug.  5, 1844,  being  shown  to  the  witness,  he  says  :)  the  indorse- 
ment on  that  receipt  is  in  the  handwriting  ot  George  G.  Camp- 
bell. (Another  paper,  purporting  to  be  a  receipt  for  $25,  dated 
May  15, 1844,  being  shown  to  the  witness,  he  says  :)  that  paper 
is  in  George  G.  Campbell's  handwriting,  the  body  and  signature 
both.  (Another  paper,  purporting  to  be  a  receipt  for  $50,  dated 
May  21, 1844,  being  shown  to  the  witness,  he  says  :)  the  signature 
to  that  paper  is  in  George  G.  Campbell's  handwriting,  and  I  think 
the  body  is  too.  The  endorsement  on  it  is  Rob't  Campbell's  hand- 
writing. {Exhibit  Z,  JVo.  2,  being  here  shown  to  the  witness,  he 
says  :)  that  paper  is  in  the  handwriting  of  Geo.  G.  Campbell,  the 
body  and  signature  both.  (Nine  several  papers,  purporting  to 
be  letters  addressed  to  Robert  Campbell,  from  George  G.  Camp- 
bell, were  here  shown  to  the  witness,  and  he  says  :)  those  letters 
are  in  Creorge  G.  Campbell's  handwriting,  body  and  signatures. 
(These  several  letters  are  marked.  Exhibits  Z,  JVb;.  14, 15, 16^ 
17,  I83 19,  2O5  21  and  22 ;  and  the  several  papers,  receipts  and 
notes  before  shown  to  the  witness  are  marked.  Exhibits  Z,  J^Tos. 
7,  8,  9, 10, 11, 12  and  13,  on  the  part  of  the  defendant ;  the 
same  being  now  offered  in  evidence  by  the  defendant.)  The 
memorandum  on  the  back  of  Exhibit  Z,  JVo.  15,  is  in  Robert 
Campbell's  handwriting.  (The  defendant  here  showed  to  the 
witness  a  paper  purporting  to  be  a  deed  of  assignment,  dated 
July  7, 1834,  and  the  witness  says :)  The  signature  to  that  deed 
is  in  George  G.  Campbell's  handwriting ;  and  the  schedules  to 
it,  and  the  signature  to  the  schedule,  are  in  his  handwriting 
also.  (The  said  deed  is  marked  Exhibit  Z,  JVb.  23,  on  the  part 
of  the  defendant.)  (Eight  several  papers,  purporting  to  be  ac- 
counts being  George  G.  Campbell  and  Robert  Campbell,  being 
shown  to  the  witness,  be  says :)  The  accounts,  the  bodies  and 
figures,  are  in  George  G.  Campbell's  handwriting.  {Exhibiis 
Z,  Jfo.  25,  26  and  28  being  shown  to  the  witness,  he  says :)  The 
ink  indorsements  on  these  Exhibits  are'  in  Robert  Campbell's 
handwriting.  (The  said  papers  purporting  to  be  accounts  were 
offered  in  evidence  by  the  defendant,  and  are  marked  ExhibiU 
Z,  JVo.  24,  25,  26,  27,  28,  29,  30  and  81,  on  the  part  of  the 
defendant.)    While  I  was  there  George  gave  orders  about  the 
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posed  to  Mr.  Campbell  that  Mr.  Zabriskie  should  be  employed 
to  draw  his  will ;  and  he  objected  to  it.  Mr.  Zabriskie  was 
present,  I  think.  I  cannot  say  by  whose  request  or  procure- 
ment Mr.  Zabriskie  was  there,  but  I  think  it  was  at  my  request 
and  Phoenix  Campbell.  This  was  after  he  got  out  of  his  bed 
and  was  about  the  room.  I  think  Dr.  Howitt  was  present  at 
that  time,  besides.  This  was  the  only  occasion  that  I  know  of 
that  it  was  proposed  that  Mr.  Zabriskie  should  be  employed  to 
draw  his  will.  On  reflection  I  think  it  was  Dr.  Howitt,  instead 
of  Mr.  Zabriskie,  that  was  present  at  the  time  I  have  just  men- 
.  tioued.  I  believe  Mr.  Campbell  did  state,  in  some  conversation 
about  his  making  a  will,  that  he  could  write  his  will  as  well 
as  Mr.  Zabriskie.  I  don't  know  that  Mr.  Campbell,  after 
it  was  ascertained  that  he  had  no  will,  was  importuned  to  make 
his  will,  more  than  what  I  have  mentioned.  When  he  said,  as  I 
have  mentioned,  ^'  Write  one,  write  one,"  he  didn't  seem  to  be 
disturbed  or  nettled.  My  impression  is,  that  George  G.  Camp- 
bell said,  during  this  sickness  of  the  old  man's,  that  he  was  in- 
competent to  make  a  will ;  I  won't  swear  positively.  If  he  did 
say  so,  it  was  at  the  time  of  these  conversations  about  his  not 
having  a  will ;  this  was  after  his  sickness,  after  he  got  out  of 
bed.  I  can't  say  that  I  ever  heard  George  G.  Campbell  say, 
during  the  sickness  or  afterwards,  that  he  wished  or  desired  that 
his  uncle  Robert  should  make  a  will.  Mr.  Campbell  managed 
his  own  business  for  three  or  four  years  previous  to  his  sickness ; 
paid  out  and  received  his  money,  when  he  had  money  to  pay  out 
and  receive.  I  don't  know  of  his  having  any  agent  to  attend  to 
his  business  before  his  sickness  in  December,  1846.  I  don't 
know  of  any  person  but  myself  who  attended  to  his  business  be- 
fore his  sickness.  I  went  to  Mr.  Riker  for  him,  and  other  places 
in  New  York ;  dont  recollect  exactly  every  thing.  I  attended  to 
the  paying  off  of  a  mortgage  on  a  house  at  Newark,  and  collect- 
ing rents  for  him  from  that  house  at  Newark.  I  almost  always 
had  something  to  do  for  him.  The  time  when  I  paid  off  this 
mortgage  was  four  or  five  years  before  his  death.  He  furnished 
me  with  the  money  to  pay  it  off.  I  received  the  rents  for  tlie 
property  in  Newark  from  the  time  he  got  possession  of  it  until 
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his  death.  I  don't  understand  enough  about  the  business  with 
Mr.  Riker  to  state  any  of  the  paaticulars ;  I  was  only  employed 
to  take  messages  and  letters  to  him.  I  went  to  Somerset  for 
him,  about  five  or  six  years  before  his  death.  I  think  he  prose- 
isuted  the  suit  for  this  place  in  Newark  in  his  own  name  as  at- 
torney ;  and  I  think  Mr.  Van  Arsdale  attended  to  it  for  him.  I 
waH  say  upon  whose  suggestion  it  was  that  this  idea  of  looking 
into  the  trunk  was  started.  I  know  it  wasn't  upon  mine.  I 
ihink  it  was  Adolphus  that  said  there  ought  to  be  a  bar  of  gold 
in  the  trunk.  I  can't  state  anything  that  Mr.  Campbell  said  to 
Adolphus  at  the  time  he  seemed  to  be  cross  towards  him,  at  the 
time  of  opening  the  trunk.  He  called  him  Suydam  sometimes.  * 
I  thought  he  referred  to  the  New  Brunswick  tragedy.  The  in- 
cident of  his  calling  a  half  dollar  a  dollar  occurred  in  my  pres- 
ence more  than  once.  In  counting  the  turnpike  money  there 
was  a  good  deal  of  change ;  and  I  have  known  him,  I  think,  to 
call  a  quarter  of  a  dollar  a  half,  and  a  five  franc  piece  a  dollar. 
It  was  in  counting  the  turnpike  money  that  I  was  called  in  to  aid 
him,  principally ;  I  have  been  called  in  to  help  him  count  other 
money  too.  It  was  three  or  four  years  before  his  death  that  I 
have  noticed  this  inaccuracy  of  his  in  counting  money ;  it  might 
have  been  longer  than  that.  The  way  he  come  to  have  charge 
of  the  turnpike  money  was  that  he  was  President  of  the  Com- 
pany. He  received  it  from  the  toll-gatherer.  I  think  Mr. 
Campbell  made  contracts  with  his  servants  before  his  sickness  as 
to  their  wages  and  the  rate  of  their  wages.  I  was  frequently 
called  before  that  to  witness  payment  to  them  for  him.  He 
managed  his  farm  himself,  but  it  was  managed  badly.  I 
think  I  have  heard  George  G.  Campbell  say,  with  reference 
to  the  money  which  the  Broadway  and  Mercer  street  property 
brought,  both  ways,  that  his  uncle  promised  to  lend  him,  and 
to  let  him  have  money.  I  think  I  am  certain  I  heard  him  say 
that  he  promised  to  lend  him  some  of  it ;  but,  if  he  said  that 
he  promised  to  let  him  have  some  of  it,  I  understood  it  that 
George  understood  it  as  meaning  to  lend  it  to  him.  I  had  no 
idea  that  he  owed  him  anything.  I  don't  recollect  whether  this 
conversation  where  Mr.  Robert  Campbell  told  George  he  must 
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haye  his  money  took  place  at  George's  house  or  at  Robert  Ctomp* 
bell's  office.  George  G.  lived  then  in  the  city  of  New  York^ 
That  conversation  was  before  the  property  was  sold.  I  think  it 
was  within  two  years  before  the  property  was  sold.  I  think  it 
was  sold  in  1843  or  1844.  What  makes  me  think  so  is,  that^ 
after  it  was  sold,  the  old  gentleman  came  to  my  store,  stud  all 
night  at  George's,  and  went  home  the  next  morning.  It  waa 
after  I  went  to  New  York,  and  I  think  it  was  not  the  same  year 
I  went  down.  I  am  not  positive  of  hearing  this  said  to  Greoijga 
G.  Campbell,  that  he  wanted  his  money,  more  than  once;  I  am 
positive  of  it  being  said  once.  He  said,  the  money  he  owed  hiffl« 
George,  he  said,  yon  must  sell  that  property  on  Broadway^  I 
want  my  money.  I  have  heard,  I  think,  George  say  more  than 
once,  that  he  wanted  to  pay  him,  or  that  he  would  sell  the  prop-* 
erty  as  soon  as  he  could.  If  I  heard  him  more  than  once  it  waa 
when  George  and  me  happened  to  be  in  conversation ;  I  oan't 
tell  the  particulars  that  led  to  this  conversation ;  we  used  to 
meet  together ;  visited  together ;  and  he  would  talk  about  it| 
iihat  he  wanted  to  pay  him  off.  My  habit  of  visiting  Haokensaqk 
is  to  go  up  once  a  week  or  once  a  fortnight.  That  tr as  my  l^liit 
while  Mr.  Campbell  was  sick.  I  do  not  know  how  long  Geoi:£e 
G.  was  there  that  winter  taking  care  of  his  uncle ;  nor  at  what 
time  Mrs.  Cummings  was  there  taking  care  of  him.  I  was. out 
west  then.  I  didn't  get  back  until  after  Mr.  Campbell's  funeinJ^ 
I  never  saw  Mr.  Campbell  out  beyond  his  yard  after  he  got  bet- 
ter^  I  never  saw  him  out  more  than  once.  I  came  up  Sator* 
days,  and  spent  Sundays  there ;  that  was  my  habit  When  I 
was  called  to  witness  payments  to  the  servants  it  was  beci^use 
ihey  couldn't  write  their  names. 

John  L  JenkinSy  sworn  for  the  defendant.  I  was  acquain^d 
with  Robert  Campbell,  deceased,  from  my  earliest  recollection 
until  his  death,  having  frequently  seen  him  at  our  house  when  I 
was  a  boy,  and  having  had  business  to  do  with  him.  I  have 
also  been  acquainted  with  George  G.  Campbell  ever  since  I  was 
a  boy.  He  was  in  my  father's  employ,  and  afterwards  married 
my  father's  sister.    I  am  now  85  years  old.    I  was  called  i^on 
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by  George  O.  Campbell  to  appraise  the  fiimitiire  in  his  house, 
a&d  I  attended,  with  another  person,  and  appraised  tlie  fumitore. 
And  I  was  afterwards,  witli  my  grandmother  Hannah  Jenkins, 
ait  the  office  of  John  L.  Riker,  Esq.,  who,  I  presume,  was  Mr. 
Robert  Campbell's  attorney,  and  the  sale  of  this  furniture  was 
telked  about ;  but  I  am  not  sure  it  was  consummated  in  my 
presence.  I  don't  remember  the  date  of  this  transaction,  and  I 
do  not  know  the  purpose  of  the  sale.  I  do  not  know  at  whose 
request  the  sale  was  made.  I  think  a  bond  was  signed  by  my 
grandmother  to  Robert  Campbell  for  $1,000,  at  Mr.  Riker's 
office,  at  that  time :  I  think  that  was  the  sum ;  and  that  was  the 
OODBideration  of  the  sale  of  the  furniture ;  but  I  am  not  positive 
ihat  a  bill  of  sale  was  given  then.  I  know  of  no  other  security 
given  for  the  price  of  the  furniture ;  and  I  do  not  know  whether 
that  has  been  paid  or  not  I  have  not  paid  it.  I  know  nothing 
what  has  become  of  the  said  bond,  nor  where  it  is :  it  is  not,  and 
lias  not  been  in  my  possession  or  under  my  authority.  There 
was  a  bond  for  $2,500  to  Hannah  Jenkins,  executed  by  George 
O.  Campbell  and  Robert  Campbell ;  I  can't  remember  the  date ;  I 
ihink  it  was  in  1846  or  1847 ;  it  was  given  in  the  city  of  New 
York ;  I  don't  know  that  I  noticed  the  date.  It  was  given  for 
money  advanced  by  Mrs.  Hannah  Jenkins  to  (George  G.  Camp- 
bell, I  think ;  but  I  only  think  so  from  information  derived  from 
others.  It  was  given  for  money  advanced  by  Mrs.  Jenkins  at 
the  time  the  bond  was  given,  (she  borrowed  the  money  from  the 
Insurance  Company  for  the  purpose,)  and  not  for  any  former 
debt.  I  don't  know,  except  from  hearsay,  whether  it  was  ad- 
vanced to  George  G.  or  to  Robert  G.  Campbell.  A  part  of  the 
amount  of  this  bond  has  been  paid :  I  don't  recollect  distinctly 
how  much.  On  examination  I  find  that  the  bond  is  dated  June 
lOih,  1846,  and  that  the  payment  made  thereon  is  $800,  paid 
February  1, 1847.  I  do  not  remember  who  made  the  payment. 
The  letter  marked  R.  C.  No.  2  is  in  the  handwriting  of  my  brother 
James  W.  Jenkins,  and  is  signed  by  him  [  think.  I  never  paid 
any  money  for  Robert  Campbell  to  any  one  on  any  account. 

Hannah  Jenkinsy  sworn  for  the  defendant    I  knew  Robert 
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Campbell^  now  deceased,  a  good  many  years.  I  Lave  known 
Oeorge  G.  Campbell  ever  since  he  was  a  little  boy.  He  married 
a  daughter  of  mine.  Robert  Campbell  did,  in  his  life-time,  sell 
to  me  goods  or  fnmitnre  held  by  him  as  assignee  of  George  G. 
Campbell :  I  do  not  recollect  the  date.  The  purpose  of  the  said 
sale  to  me  was  for  the  said  George  G.  Campbell's  holding  these 
goods  for  the  benefit  of  my  daughter  Sarah  Campbell.  The  sale 
and  purchase  were  made  by  request  of  Robert  Campbell.  He 
advised  me  to  buy  them,  and  said  I  should  never  be  called  upon, 
on  that  account.  I  don't  know  as  there  was  any  price  set  for 
the  furniture.  There  was  no  time  set  for  the  payment.  There 
was  nothing  about  interest  as  I  recollect ;  I  don't  recollect  about 
it.  The  price  was  not  paid :  I  never  paid  nothing.  I  don't 
know*  anything  about  it's  being  to  be  paid  in  cash.  It  was  not 
secured  by  any  note,  bond  or  other  security :  I  don't  recollect 
anything  about  any  bond  or  note,  or  any  payment.  No  sucli 
bond  or  note  is  or  has  been  in  my  possession ;  and  I  have  no  re- 
collection of  any  payment  upon  any  such  bond  or  note.  I  have 
never  paid  any  money  or  check  m  behalf  of  Robert  Campbell  for 
any  debt  of  George  G.  Campbell. 

Cross-examined.  Robert  Campbell  did  not  state  to  me  what 
was  his  object  in  effecting  said  sale ;  nor  did  he  say  anything  in 
relation  to  his  having  been  paid  the  amount  of  the  indebtedness 
of  George  G.  Campbell  to  him. 

J.  Douglas  Woodward^  counsellor  at  law,  of  Plattsburgh,  New 
York,  sworn  for  the  defendant,  saith :  he  is  personally  acquainted 
with  George  Campbell,  formerly  a  resident  of  Chazy,  New  York^ 
and  now  a  resident  of  Hackensack,  New  Jersey,  and  have  known 
him  for  more  than  nine  years  last  past.  He  is  the  reputed 
brother  of  Robert  Campbell,  late  of  Hackensack  deceased.  I 
have  no  personal  acquaintance  with  George  G.  Campbell  of  New 
York  but  know  him  by  reputation  :  he  is  the  son  of  the  above 
named  George  Campbell.  I  received  a  letter  from  the  said 
George  G.  in  1846,  which  is  annexed  to  this  my  deposition.  I 
know  the  handwriting  of  the  said  George  G.  Campbell,  having 
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corresponded  with  him,  and  frequently  seen  letters  addressed  by 
l^im  to  his  father,  and  received  one  from  him  in  April,  1847) 
which  is  hereto  annexed,  dated  March  30, 1847,  which  letter  I 
belieye  to  be  in  his  handwriting,  without  any  doubt.  Soon  after 
the  death  of  Robert  Campbell,  late  of  Hackensack,  and  during 
the  summer  or  autumn  of  1846, 1  was  at  the  log  cabin  of  George 
Campbell  in  Chazj,  having  called  there  at  his  request,  and  was 
shown  several  letters  purporting  to  be  in  the  handwriting  of  the 
said  Greorge  G.  Campbell.  One,  in  particular,  was  shown  me 
by  Miss  Ann  Eliza  Campbell,  a  daughter  of  said  George  Camp- 
bell, which  struck  me  as  an  important  letter  in  case  the  said 
George  G.  Campbell  should  set  up  a  claim  to  any  portion  of  the 
estate  of  said  Robert  Campbell,  deceased ;  and  I  advised  that 
the  letter  be  kept.  This  letter  and  its  contents  has  be^  the 
subject  of  conversation  between  Miss  Campbell  and  myself,  since 
that  time,  and  we  agree,  I  believe,  as  to  its  contents.  It  was 
dated  in  the  spring  of  1844,  and,  after  making  some  complaint 
against  said  Robert  Campbell,  the  said  George  G.  Campbell 
continues  in  substance  as  follows :  ^^  Uncle  said  he  wanted  his 
account  settled  before  his  death,  and  if  I  would  persuade  Sarah 
to  sign  off  her  dower,  and  let  him  have  the  property,  he  would 
lend  me  money  so  that  I  could  go  into  business,  and  do  some- 
thing for  myself  and  family.  With  much  persuasion  from 
me  Sarah  signed  off  her  thirds.  He  took  the  lots  and  sold 
them,  has  pocketed  the  money,  and  now  refuses  to  let  me  have 
any,  and  says  that  I  owed  him.  It  is  true  I  did  owe  him,  but 
now  he  is  paid.  Had  I  known  that  he  would  not  advance  me  the 
promised  money  I  would  have  held  on  to  the  property  until  I  had 
other  means  to  pay  him."  The  circumstances  under  which  that 
letter  was  shown  to  me  made  a  distinct  impression  upon  my 
mind ;  and  I  recollect  saying  to  Miss  Campbell  and  her  father, 
that  from  the  conduct  of  ttie  said  George  G.  Campbell  I  should 
not  be  surprised  if  he  should  make  a  claim  against  the  estate  of 
his  uncle,  and  if  he  should,  the  letter  would  be  useful  to  prove 
that  he  had  none  at  the  time  of  its  date.  The  letter  was  retained 
by  Miss  Ann  Eliza  Campbell,  or  her  parents,  and  I  have  not 
seen  it  smce.    I  have  reason  to  believe  that  the  same  was  sub- 
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sequently  obtained,  at  Glen  Cove,  in  1847  or  1848,  from  the 
house  then  occupied  by  said  Greorge  Campbell,  and  is  now  in  the 
possession  of  said  George  G.  Campbell  or  has  been  destroyed  by 
him.  I  know  that,  for  many  years,  the  said  George  Campbell 
lived  at  Chazy  in  destitution  and  poverty,  and  that,  after  his 
brother  Robert's  death,  instead  of  going  to  Hackensack  to  take 
possession  of  his  estate,  he  was  located,  in  1846,  at  Glen  Cove, 
in  the  State  of  New  York,  and  was  not  removed  to  Hackensack, 
New  Jersey,  until  the  next  season.  I  have  visited  the  said 
George  Campbell  at  Glen  Cove  and  at  Hackensack. 

Cross-examined,  I  know  Samuel  H.  Campbell.  He  is  a  son 
of  George  Campbell,  and  is  named  as  such  in  the  deed  of  trust 
executed  by  George  Campbell  and  wife  to  Edwin  Benedict.  The 
assignment  in  trust  to  which  9  refer  shows  whether  said  Samuel 
has  any,  and  what  interest  in  the  event  of  this  suit.  Ann  Eliza 
Campbell  is  the  sister  of  the  said  Samuel,  and  named  in  said 
deed  of  trust  as  one  of  the  children  of  the  said  George  Campbell. 
To  that  I  refer  as  to  the  nature  and  extent  of  her  interest,  if  any, 
in  this  suit.  I  am  attorney  for  Edwin  Benedict,  trustee  of 
George  Campbell  and  others,  in  a  suit  now  pending  in  the  Su- 
preme Court  of  the  State  of  New  York,  against  Robert  G. 
Campbell,  the  complainant  in  this  suit,  and  George  G.  Camp- 
bell. The  suit  is  voluntarily  prosecuted  by  me  as  attorney  for 
Mr.  Benedict,  trustee  &c.,  for  the  purpose  of  setting  aside,  on 
the  ground  of  fraud  &c.,  a  certain  mortgage  for  $5,000,  dated 
in  August,  1846,  executed  by  the  said  George  G.  Campbell  to 
the  said  Robert  G.  Campbell.  My  services  in  that  case  are 
gratuitous  as  far  as  the  personal  responsibility  of  Mr.  Benedict, 
the  trustee,  is  concerned.  He  has  agreed,  however,  that  my 
reasonable  costs  shall  be  paid  out  of  the  estate  committed  to 
him,  should  there  be  sufficient  for  that  purpose.  If  there  be  not 
sufficient,  I  give  my  services  for  the  benefit  of  George  Campbell 
and  his  family.  I  have  also  received  assurances  from  the  said 
Geoi^e  Campbell  and  his  family  that  I  shall  be  paid  for  any  ser- 
vices I  may  render  them  in  their  business.  I  related  the  cir- 
cumstances of  the  letter  to  Mr.  Zabriskie,  and  either  offered  to 
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make  my  deposition  as  to  its  contents  or  he  proposed  to  take  it^ 
and  who  made  the  first  suggestion  I  don't  recollect.  The  facts, 
however,  within  my  knowledge  in  regard  to  the  letter  of  Gebrge 
O.  Campbell  were  first  commnnicated  by  me  to  Mr.  Zabriskie. 
I  haye  no  contingent  or  other  interest  in  this  suit,  unless  the 
terms  above  mentioned,  upon  which  I  act  as  attorney  in  [the 
cause  in  New  York,  create  such  an  interest. 

Walter  F.  WUliamSy  sworn  for  the  complainant.  I  reside  in 
Ball's  Ferry,  Bergen  county ;  have  lived  there  five  years  next 
spring.  I  am  a  farmer  and  kitchen  gardener.  I  knew  Robert 
Campbell,  in  his  lifetime,  of  Hackensack.  I  remember  about 
the  time  he  died ;  I  think  it  was  about  July  8, 1846.  He  died 
in  the  July  after  I  paid  him  some  jnoney  in  February  preceding. 
I  was  acquainted  with  Mr.  Campbell  a  little  over  a  year  before 
his  death.  I  was  a  tenant  of  some  property  under  him,  at  Bull's 
Ferry.  It  was  a  farm  without  any  improvements.  He  had 
charge  of  this  property  for  Mrs.  Miller ;  he  told  me  he  held  it  as 
trustee  for  her.  I  became  tenant  of  this  property,  under  Mr. 
Campbell,  April  1, 1845.  I  made  a  bargain  with  Mr.  Camp- 
bell for  it,  and  took  it  from  him,  under  a  written  agreement  for 
one  year.  This  agreement  was  drawn  up  and  prepared  by  Mr. 
Campbell,  or  George  Campbell,  I  think  wrote  it ;  but  the  signa- 
ture thereto  was  by  Mr.  Robert  Campbell,  and  in  his  hand- 
writing. I  think  this  writing  has  been  thrown  aside.  I  think 
have  looked  for  it  but  am  unable  to  find  it.  I  paid  the  rent  of 
this  property  to  Mr.  Robert  Campbell,  afterwards.  The  ar- 
rangement as  to  the  time  of  payment  of  rent  was,  that  it  should 
be  paid  quarterly  in  advance.  I  paid  Mr.  Campbell  the  first 
quarter's  rent  upon  receiving  the  lease;  the  second  quarter, 
July  1,  1845,  as  appears  by  a  receipt  in  my  possession ;  the 
third  quarter,  the  3d  of  October,  1846  ;  and  the  fourth  quarter 
of  that  year,  the  9th  of  February,  1846.  A  paper  writing,  pur- 
porting to  be  a  receipt,  signed  by  Robert  Campbell,  dated  July 
1, 1846,  for  117.60,  being  shown  to  witness,  he  says :  I  received 
that  paper  writing  from  Mr.  Robert  Campbell.  The  body  of  it 
is  in  Eaid  Robert  Campbell's  handwriting ;  I  saw  him  write  it 
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and  sign  his  name  to  it.  Another  paper  writing,  purporting  to 
be  a  receipt,  signed  by  Robert  Campbell,  dated  October  3d, 
1845,  for  117.50,  being  shown  to  the  witness,  he  says :  that  he 
saw  Mr.  Robert  Campbell  write  and  sign  the  receipt.  He  re- 
ceived and  counted  the  money,  at  that  time,  for  which  this  re- 
ceipt was  given.  He  was  very  particular  to  count  the  money. 
Another  paper  writing,  purporting  to  be  a  receipt  of  Robert 
Campbell,  Sen'r,  dated  February  9th,  1846,  for  #17.50,  being 
shown  to  the  witness,  he  says :  I  saw  him  write  his  name  to  the 
said  receipt.  The  body  of  the  receipt  is  in  the  handwriting  of 
George  Campbell.  He  wrote  it  by  the  directions  of  Robert 
Campbell.  Mr.  Robert  Campbell  was  sick  at  that  time,  sitting 
by  his  table  at  breakfast.  He  dictated  to  George  the  form  of 
writing  the  receipt :  it  is  written  different  from  the  rest.  He 
directed  that  the  receipt  should  not  mention  for  what  quarter's 
rent  it  was  given,  but  that  it  was  for  a  quarter's  rent.  Mr. 
Robert  Campbell  was  in  the  room,  it  was  pretty  dark.  I  said, 
How  do  yon  do,  Mr.  Campbell  t  He  said,  I  am  pretty  frail. 
He  said,  you  need  not  have  come  down  upon  me  in  this  way, 
you  ought  to  have  given  me  notice.  I  said  to  him,  I  have  come  to 
give  you  some  money,  Mr.  Campbell.  I  then  told  him  I  had  come 
to  pay  him  the  rent  of  the  place  at  BulPs  Ferry ;  my  son  was 
with  me.  He  then  requested  us  both  to  sit  down.  I  then  took 
out  the  money  and  handed  it  to  him ;  $17.50, 1  think.  George 
Campbell  took  up  the  money  and  counted  it  over  to  Mr.  Robert 
Campbell.  Mr.  Robert  Campbell  then  ordered  George  to  take 
a  box  from  underneath  the  bed.  Robert  Campbell  had  the  key 
of  the  box  in  his  possession.  He  gave  George  the  key,  and  .or- 
dered him  to  open  the  box  and  put  the  money  into  a  pocket- 
book.  George  took  the  money,  and  put  it  into  the  pocket-book ; 
and  he  ordered  George  to  put  the  pocket-book  in  the  box  again, 
and  to  return  the  box  to  where  it  was,  and  the  key  to  him ;  and 
George  did  so  with  the  box,  and  put  the  key  into  Robert's 
pocket.  I  then  wanted  to  know  of  Mr.  Robert  Campbell  about 
hiring  the  place  for  another  year,  and  how  it  was  going  to  be. 
He  said  he  did  not  know  any  thing  to  hinder  us  from  having  it 
another  year.    My  son  was  to  haye  the  place  the  next  year; 
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{his  was  agreed  between  my  son  and  me.  There  was  no  farther 
agreement  at  this  time  between  Mr.  Campbell  and  as ;  we  were 
to  see  Mr.  Campbell  again.  I  paid  no  more  to  Mr.  Campbell 
after  that.  I  paid  the  rent  of  the  place,  at  the  same  rate,  to 
Mr.  A.  O.  Zabriskie :  I  never  saw  Mr.  Campbell  after  I  paid 
him  the  last  quarter's  rent  as  above  mentioned.  In  the  transac- 
tion of  the  9th  of  February,  1846,  above  mentioned,  Mr.  Camp- 
bell seemed  to  understand  himself,  and  to  understand  the  busi- 
ness he  was  transacting,  perfectly.  He  did  not  seem  to  be  any 
wise  incompetent  to  transact  the  business  then  doing.  He 
seemed  to  understand  himself,  and  the  orders  he  gave ;  and  they 
were  in  perfect  accordance  with  what  was  doing.  He  appeared 
perfectly  to  recollect  the  amount  of  money  I  was  to  pay  him.  I 
paid  him  the  rent  above  mentioned  on  the  8d  of  October,  1845,* 
at  his  house.  Robert  Campbell,  Jun'r,  went  with  me.  I  think 
he  was  in  bed,  and  that  he  got  up ;  and  I  paid  him  the  money 
either  in  the  parlor  or  back  room  or  office.  He  seemed  compe- 
tent to  do  the  business  I  had  with  him ;  all  the  money  transac- 
tions I  had  with  him  he  seemed  competent  at  the  time  to  do.  I 
had  no  other  with  him  except  those  above  mentioned.  In  the 
month  of  July,  when  I  paid  him  the  rent,  I  had  two  ladies  with 
me.  He  seemed  very  spry,  and  he  took  them  into  the  garden 
and  gave  them  some  flowers,  and  into  the  parlor  and  gave  them 
and  witness  a  glass  of  wine ;  and  he  said  he  wished  he  had  mar- 
ried when  he  was  twenty-five  years  of  age.  I  found  nothing  to 
doubt  his  capacity  to  do  business  in  all  I  had  to  do  with  him. 
(The  paper  writings  mentioned  in  the  examination  of  this  witness 
are  marked,  in  the  order  of  their  dates,  j9,  £,  C) 

Cross-examined.  I  did  not  know  Mr.  Campbell  until  I  rented 
the  property  from  him.  He  made  the  bargain  with  me  :  George 
was  not  there.  I  had  not  seen  George  before  about  it.  By  ap- 
pointment in  Hackensack  I  met  George  in  New  York,  and  got  the 
lease,  and  paid  him  the  quarter's  rent  in  advance.  This  ap- 
pointment was  made  with  Robert  Campbell  when  I  first  saw  him. 
I  never  saw  Mr.  Campbell  except  the  four  times  above  men- 
tioned.   He  once  wrote  tne  a  letter  for  rent  I  had  paid  him.    I 
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think  it  was  the  October  rent.  I  paid  him  the  rent  on  the  8d  of 
October;  and  I  think  it  was  the  7th  of  October  I  received  tho 
letter  requesting  my  attention  to  it,  that  I  had  overlooked  its 
payment.  I  think  the  letter  was  dated  on  the  7th.  (The  evi- 
dence about  the  letter  was  objected  to  by  complainant's  counsel 
after  the  evidence  was  got  out.)  He  did  not  mention  exactly 
any  reason  why  he  dictated  the  last  receipt  different  from  the 
others ;  but  he  told  me  at  the  time  I  paid  the  rent  before,  that 
there  was  some  difficulty  about  Mrs.  Miller's  business  in  New 
York ;  but  he  stated  no  cause  at  the  time  of  the  last  receipt. 

Re-examined  in  chief.  After  I  made  the  bargain  in  Hacken- 
sack,  with  Robert  Campbell,  I  did  not  see  Oeorge  Campbell  in 
relation  to  the  matter,  and  had  nothing  to  do  with  him  about 
it,  except  to  receive  the  lease  from  him  as  stated.  When 
Oeorge  brought  thd  lease  to  me  in  New  York  it  was  signed  by 
Robert  Campbell.  The  lease  was  exactly  agreeably  to  the  con- 
tract and  bargain  I  had  made  with  Robert  Campbell.  It  was  a 
pretty  long  document ;  about  two  pages,  I  think ;  I  thought  it 
long  for  a  lease  for  one  year.  The  last  receipt  given  by  Robert 
Campbell  to  me,  mentioned  above,  was  read  aloud  by  George  to 
Robert  Campbell,  and  Robert  Campbell  signed  it. 

Re-crois-examined.  When  George  went  to  open  the  box  he 
took  the  key  out  of  Robert's  vest  pocket.  Robert  requested 
him  to  do  it. 

Edward  Dawson^  sworn  for  the  complainant.  I  have  lived  in 
Hackensack  forty  odd  years.  I  knew  Robert  Campbell  in  his 
life  time,  ever  since  h6  lived  in  Hackensack ;  was  well  acquaint^ 
ed  With  him.  I  had  some  business  with  him  the  last  year  of  bis 
Ufe.  I  follow  tailoring  business.  The  first  part  of  the  fall  of 
1845  was  the  first  work  I  ever  did  for  Mr.  Campbell.  He  came 
to  ine  to  get  me  to  do  work  for  him.  I  had  lived  up  town,  along- 
side of  Mrs.  Gould,  Mr.  Campbell's  niece.  I  moved  down  town, 
axid  lived  in  Mr.  Robert  Campbell's  house,  the  old  gentleman^s 
nephew,  that's  neiar  where  he  lived.    He  then  came  over  to  my 
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house  with  some  small  jobs  of  work.  I  then  done  that  work  for 
him^  and  I  took  it  home,  and  he  asked  me  for  the  bill,  and,  says 
he,  that's  cheap  enough,  and  counted  me  out  the  change,  and 
gave  me  ten-pence  over  my  job  of  work.  The  next  work  I  done 
for  him  was  a  pair  of  pantaloons  which  he  bought  in  the  village, 
and  repairing  an  overcoat  and  a  vest.  He  then  told  me^  when  I 
took  the  work  home,  he  had  no  change,  and  then  asked  me  if  I 
would  take  a  twenty  dollar  bill  and  get  it  changed  in  silver  for 
him.  I  took  that  to  Robert's,  that's  his  nephew.  He  couldn't 
change  it,  and  I  then  took  it  to  Mr.  David  Terhune's,  and  got  it 
changed  there.  I  took  the  change  to  Mr.  Campbell,  and  gave  it 
to  him ;  and  he  paid  me  out  of  it,  counted  it  himself,  and  made 
the  change  right ;  no  di£5iculty  in  making  out  the  change ;  none 
at  all.  The  next  transaction  was,  Mn  Campbell's  applying  to 
me  to  make  him  a  pair  of  cassimere  ptotaloons.  He  asked  me 
to  go  with  him  to  see  Mr.  Demarest  about,  the  pantaloons ;  it 
seemed  that  he  took  a  fancy  for  me  to  go  with  him  to  the  store. 
Mr.  Demarest  was  to  get  a  pair  for  him  like  the  pair  he,  Dema- 
rest, had  on ;  and  Mr.  Campbell  requested  him  to  get  him  a  pair 
like  those  he,  Demarest,  had  on ;  and  Mr.  Demarest  told  him 
he  was  going  down  in  a  few  days.  When  he  came  back  he  had 
the  pattern,  and  I  took  it  to  Mr.  Campbell.  Mr.  Campbell 
gave  me  a  pair  of  pantaloons,  with  the  pattern,  back  again,  and 
told  me  to  cut  them  after  that  pair,  and  to  get  the  trimmings  at 
Peter's.  Before  I  had  them  done  he  come  over  to  my  house 
again,  and  wanted  me  to  go  with  him  to  Mr.  John  Moore's  and 
see  if  he  could  get  some  good  white  flannel  there  for  drawers. 
I  went  with  him  to  Mr.  Moore's  and  there  we  bought  the  flan- 
nel ;  I  selected  it  and  Mr.  Campbell  paid  for  it ;  and  Mr.  Camp- 
bell and  I  went  home  to  his  house  to  get  a  pair  of  drawers  to  cut 
after,  and  make  up  the  flannel  we  had  first  bought.  When  I 
got  that  work  finished  I  took  it  home.  He  then  got  out  of  the 
bed  :  he  was  in  the  bed  when  I  came  in ;  opened  a  small  trunk 
standing  on  a  chair  by  the  head  of  his  bed.  This  was  in  the 
upper  back  room  before  he  moved  down  stairs.  He  then  gave 
me  another  twenty  dollar  bill  out  of  there  to  get  him  change  for. 
I  took  that  to  Mr.  Demarest,  and  he  couldn't  change  it ;  so  I 
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had  to  go  to  David  Terhune  to  get  it  changed.  He  was  yery 
huisj,  and  I  was  delayed  some  time.  Then  when  I  came  into 
Mr.  Campbell's  house,  he  says,  (Patrick,  the  working  man,  was 
standing  there,)  I  was  just  about  sending  Patrick  after  you ;  I 
was  afraid  you  was  going  to  run  away  with  my  money,  with  a 
smile  on  his  countenance.  Said  I,  Mr.  Campbell,  I  would  wmit 
more  than  that  to  run  away  with ;  and  says  he.  Yes,  I  guess  80. 
I  delivered  him  the  money  I  got  for  change.  He  paid  me  my 
bill  at  that  time  ;  counted  out  the  money  to  me  out  of  the  money 
I  gave  him.  It  wasn't  more  than  about  two  dollars  or  a  little 
over  that  I  was  to  receive  from  him.  He  gave  me  great  charges, 
each  time,  about  getting  silver  for  the  bill ;  didn't  want  me  to 
fetch  him  any  rags,  he  said.  I  couldn't  say  to  the  month  tfie 
time  when  this  last  transaction  took  place.  It  was  some  time 
after  I  did  the  first  work  for  him.  I  don't  think  he  was  out 
after  this  last  transaction  about  the  flannel  and  pantaloons.  I 
think  when  he  went  with  me  to  buy  the  flannel  was  the  last  time 
I  saw  him  out.  I  had  no  other  business  with  him  after  that.  I 
did  some  work  for  his  laboring  man  after  that.  I  saw  Mr. 
Campbell  once  or  twice  after  that ;  once  when  he  was  very  siok ; 
this  was  before  May,  in  the  course  of  the  winter ;  it  was  whea 
they  needed  a  large  coal  fire.  I  was  there  when  Robert  Gould 
was  there  ;  once  in  the  morning,  and  once  in  the  course  of  the 
evening :  the  evening  I  was  there  he  was  going  to  sit  up  with  him. 
When  I  was  there  in  the  morning  with  Robert  Crould,  above  re- 
ferred to,  Mr.  Campbell  was  lying  in  the  bed ;  and  Mr.  Gould  said, 
How  do  you  do,  uncle.  I  think  Mr.  Campbell  asked  bin),  pretty 
much  right  away,  whether  he  had  got  him  that  money.  And  Mr. 
Gould  said.  Yes.  And  he  replied,  kind  of  crusty,  I  suspect  you 
have  had  it  long  enough.  He  says.  No,  I  never  got  it  until  last 
week.  And  I  think  he  asked  him  how  much  he  had ;  what 
amount.  And,  if  I  remember  right,  he  said  he  had  a  hundred 
and  fifty  dollars.  I  went  home  then;  just  heard  those  few 
words  and  left  the  room.  This  Robert  Gould  is  Mr.  Campbell^s 
niece's  husband.  There  was  nothing  occurred  in  these  transac-r 
tions  that  I  have  related  to  induce  me  to  believe  that  there  was 
anything  different  in  Mr.  Campbell's  mind  firom  what  it  was  be- 
29 
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fore.  I  thought  he  appeared  capable  of  transacting  bosineso. 
He  couldn't  go  round  like  a  young  person ;  he  was  feeble.  I 
thought  he  had  as  good  understanding  as  ever  I  knowed  him 
about  settling  and  the  like  of  that.  Somewheres  about  that 
time  that  I  was  there  with  Robert  Gould,  just  after,  I  think,  I 
was  applied  to  to  go  there  and  take  care  of  him.  Robert  Camp- 
bell, Jun'r,  it  was  who  spoke  to  me  about  it.  He  said  they  had 
bfsen  talking  about  getting  me  to  go ;  and  wanted  to  know  if  I 
would  go.  When  he  overpaid  me  the  ten  cents  I  have  men- 
tioned, he  understood  it ;  he  said,  your  bill  is  small  enough,  here, 
take  that.  When  I  was  there  the  first  time  he  gave  me  a  few 
pears  in  a  basket  to  take  home  to  my  family.  He  was  generally 
reckoned  to  be  pretty  close  about  his  money.  He  was  liberal  to 
aoj  one  who  he  took  a  liking  to.  My  mother  lived  with  him  six 
years. 

Cross-examined.  I  don't  know  that  I  ever  had  anything  to 
do  with  Mr.  Campbell  before  these  transactions ;  never  had  no 
fork  to  do  for  him  before,  that  I  remember.  I  never  had  any 
oeniversations  with  him  for  three  or  four  years  before  I  moved 
down  in  Robert's  house,  except  how  do  you  do,  and  so  as  tha4:t 
ix>r^,in  fact,  not  much  conversation  with  him  for  twelve  years 
before  that.  When  J  lived  on  the  turnpike  road  he  passed  fre- 
quently*  and  then  he  used  to  stop  and  converse  with  me ;  that 
was  thirteen  years  ago.  The  old  man  was  middling  deaf  the 
laAt  year  of  his  life  I  have  mentioned.  He  could  hear  me  with- 
out my  putting  my  mouth  close  to  his  ear  and  speaking  very 
load.  During  the  course  of  that  winter  we  didn't  have  to  do  any 
such  thing  as  that,  unless  something  happened  in  the  spring.  I 
am  a  regular  tailor  by  trade ;  have  followed  it  for  twenty  odd 
years  ;  don't  keep  a  shop.  The  first  work  I  did  for  Mr.  Camp- 
bell he  had  his  bed  in  the  upper  back  room.  The  last  time,  I 
don't  know  where  his  bed  was.  The  whole  of  the  work  was  not 
dw^  before  his  attack  of  sickness,  that  winter.  George  Camp- 
bell was  not  there  when  I  did  the  last ;  it  was  before  he  came 
x^^  I  remember  George's  coming  there,  and  being  there ;  see 
hiUQ  backwards  and  forwards  at  yarious  times.    I  couldn't  say 
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whether  it  was  before  the  holidays  or  after,  when  I  made  the 
flannel.  The  flannel  was  not  made  until  some  time  after  I  had 
it  in  the  house ;  the  pantaloons  too ;  it  was  quite  some  time. 
Mr.  Campbell  put  on  his  overcoat  that  I  repaired  for  him,  to  gf> 
with  me  to  look  at  the  flannel ;  I  couldn't  say  how  late  it  was  in 
the  season.  I  believe  Patrick  was  jstanding  by  when  he  paid  me 
the  last  time.  I  gave  him  no  receipt ;  had  no  book  account  at 
all ;  always  settled  when  the  work  came  in.  Now,  I  really  think 
there  was  a  receipt ;  I  think  he  wrote  it  on  the  stand  by  the  side 
of  the  bed.  He  sat  up  on  a  chair  when  he  wrote  it.  He  got  up 
out  of  the  bed  and  wrote  the  receipt ;  had  a  large  cloak  Wrapped 
around  him.  At  this  time  1  think  he  was  down  stairs,  I  wouldn't 
like  to  say  certain ;  one  time,  I  am  certain  he  was  up  stairs. 
I  think  he  wrote  the  receipt  down  stairs,  in  the  back  room. 

Re-exomined.  When  I  lived  up  town  I  lived  a  little  better 
than  half  a  mile  from  Mr.  Campbell's.  I  will  be  fifty-six  m 
April  coming.  The  receipt  I  speak  of  that  was  wrote  on  the 
stand  by  Mr.  Campbell  was  for  the  last  work  I  done  for  Mr. 
Campbell. 

Archibald  H.  Campbell,  sworn  for  the  complainant.  I  live 
and  have  always  lived  in  the  city  of  New  York.  Mr.  Robert 
Campbell,  deceased,  was  my  great  uncle.  1  am  the  brother  of 
the  complainant.  My  age  is  twenty-four  years  next  4th  of  Feb- 
ruary. I  was  on  terms  of  familiarity  and  intimacy  with  Robert 
Campbell,  deceased.  I  was  acquainted  with  the  property  for- 
merly owned  by  my  father,  George  G.  Campbell,  in  New  York. 
The  property  on  Broadway  and  Mercer  street.  New  York,  was 
sold  in  1844.  I  saw  Mr.  Robert  Campbell  the  day  he  received 
the  money ;  saw  him  in  the  carriage.  I  went  with  him  to  the 
bank,  the  bank  of  New  York  I  think,  tie  and  my  father  got 
out  of  the  carriage,  and  went  in  the  bank,  and  I  sat  in  the 
carriage.  He  was  talking  to  me  coming  up.  He  told  me, 
on  the  way  to  Hackensack,  that  he  had  received  the  money 
for  the  sale  of  the  Broadway  and  Mercer  street  property ;  and 
he  expected  father  up  in  a  few  days,  and  then  he  was  going 
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to  hftve  a  settlement  with  him.  The  next  day  or  the  day  after, 
he  aaid  he  wanted  to  go  to  Paterson ;  that  he  must  go  there 
and  make  some  arrangement  if  father  came  up.  We  went  to 
Paterson,  in  his  carriage ;  he  took  his  trunk  with  him.  We 
went  to  the  hotel  there ;  and  he  went  out,  with  his  trunk ;  and 
on  his  return  he  said  he  had  arranged  it.  On  the  day  before  my 
father  came  he  proposed  to  me  to  go  to  Paterson  again ;  and  we 
went  there  with  his  light  carriage.  He  said  that  father  would 
be  up  the  next  day,  and  he  would  have  to  go  to  Paterson  to-day. 
We  went  to  Paterson  again.  I  staid  in  the  hotel,  and  he  went 
out  into  the  town.  After  we  came  up  from  the  bank  we  went  to 
Paterson  the  next  day,  and  again  two  or  three  days  after.  I 
think  my  father  was  to  come  up  the  first  of  the  next  week.  I 
think  Mr.  Robert  Campbell  said  that  the  Broadway  and  Mercer 
St.  property  brought  some  $22,000  or  $23,000.  Coming  up,  he 
said  that  there  would  be  some  $7,000  coming  to  my  father,  and 
that  the  money  would  be  better  to  my  father  now  than  the  prop- 
erty. I  staid  with  Mr.  Robert  Campbell  from  the  time  we  came 
up  together  until  my  father  came  up,  and  some  time  afterwards. 
I  was  not  present  at  any  of  the  conversations  between  my  father 
and  Mr.  Robert  Campbell  after  he  came  up.  I  never  heard  Mr. 
Robert  Campbell  say  anything  about  the  proceeds  of  the  Broad- 
way and  Mercer  street  property  except  what  I  have  mentioned. 
I  was  at  Mr.  Campbell's  house  some  two  or  three  days  in  De- 
cember, 1845 ;  and  when  I  went  down  my  father  came  up.  He 
was  complaining  when  I  went  up  there.  I  think,  from  what  I 
saw  at  that  time,  that  he  understood  himself.  There  was  noth- 
ing in  his  conduct  or  conversation  that  struck  me  as  strange.  I 
thought  he  could  transact  business  at  that  time  as  well  as  he 
could  for  some  years  back.  He  was  very  keen ;  you  couldn't 
get  ahead  of  him :  he  always  would  get  the  best. 

Cross  examined.  He  was  down  at  New  York  with  liis  own 
carriage  at  the  time  I  mention.  John  Kennedy  drove  him,  an 
Irishman  that  lived  with  him.  He  came  back  the  same  day  the 
money  was  paid  to  him.  I  don't  remember  the  day  of  the  week  : 
I  think  it  was  the  first  part  of  the  week.    He  usually  took  a 
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driver  with  him  ;  never  drove  himself,  as  long  as  I  knew  him.^ 
I  don't  know,  come  to  think,  but  that  I  can  remember  his  driving, 
himself,  a  long  while  back.  Probably  I  nsed  to  come  up  and 
see  him  twice  or  three  times  a  year.  I  staid,  I  suppose,  nearly, 
two  weeks,  the  time  I  came  up  with  him  in  his  carriage*  ..I( 
staid  up  after  my  father  went  down.  I  was  up  again  more  than, 
once,  i  think,  before  his  last  sickness.  I  think  I  never  had  any 
business  dealings  with  him  myself :  I  may  have  got  some  things 
for  him  some  time,  nothing  of  any  consequence.  I  never  sold 
my  dog  to  him.  I  let  him  have  a  dog  of  which  I  thought  a  great 
deal.  He  wanted  to  buy  him,  but  I  wouldn't  sell  him.  I  was 
up  in  December,  1845,  about  Christmas,  and  found  him  sick ; 
and  then  I  went  home,  and  father  went  up.  I  don't  think  I  was 
up  again  before  he  died.  My  father  would  stay  a  few  days  and. 
then  come  home  and  go  back  again.  He  would  come  home  and 
get  some  clothes ;  and  sometimes  we  would  send  him  some.  My 
£ftther  did  not  oome  home  till  after  his  death.  He  was  there 
off  and  on  until  his  death.  Before  his  death  he  was  there 
three  or  four  weeks  at  a  time.  I  don't  think  I  was  at  Mr» 
Campbell's  after  Christmas  until  his  funeraL  I  was  there 
at  the  time  when  the  lock  of  the  drawer  of  his  safe  was 
broken  open.  This  was  before  his  sickness,  some  time  before,  I 
think :  it  was,  I  think,  in  the  spring,  late  in  the  spring  or  early 
in  the  summer,  the  year  before  his  death.  We  were  sitting  in, 
his  back  room  talking  together  ;  near  his  window  he  had  a  pair 
of  large  ducks.  I  was  speaking  of  them,  how  big  they  were^. 
and  he  asked  me  if  I  had  ever  seen  any  of  the  eggs  they  laid.  I 
told  him  I  had.  And  then  he  asked  me  how  my  fowls  come  on. 
I  had  fowls  at  that  time,  and  he  said  he  would  give  me  some  of 
the  eggs  to  put  under  my  hen  ;  and  when  they  were  hatched, 
says  he,  you  must  give  me  half  of  them,  I  expect  half  of  them : 
says  he,  come,  and  I  will  show  them  to  you,  come  in  my  office. 
We  went  into  the  office,  and  he  went  to  a  place  where  he  kept 
his  eggs.  He  had,  I  should  think  between  sixty  and  seventy 
eggs  there.  There  was  a  very  large  one  lay  on  the  top  of  his 
'safe  then.  Says  he,  Arch,  I  have  lost  the  key  of  my  safe.  He. 
went  into  the  place  where  he  kept  his  eggs,  and  peeped  over,^ 
and,  says  he,  when  your  ducks  are  hatched  I  want  half  of  them. 
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Loddng  into  the  place  where  he  kept  his  eggs,  I  saw  the  key  of 
his  safe^  and  said  I,  there's  the  key  of  your  safe.  So  it  is,  says 
he*  Then  he  put  the  key  in  the  lock  and  tried  to  open  it,  and 
it  worked  rather  hard.  Then  he  asked  me  to  try.  I  tried,  and 
I  couldn't  open  it  with  my  hand ;  and  then  I  got  a  little  stick 
that  laid  near  by,  and  put  it  in  the  key,  and  took  both  hands, 
and  then  I  opened  it  very  easy.  Then  he  felt  in  his  pockets, 
and  couldn't  find  the  key  of  the  drawer.  He  said,  I  must  have 
the  drawer  open,  and  then  he  went  out  to  the  kitchen  and  got  a 
piece  of  iron,  I  think,  and  went  to  the  drawer  and  undertook  to 
open  it,  and  couldn't  succeed.  Then  he  wanted  me  to  try.  I 
took  hold  of  it  and  opened  the  drawer ;  and  he  seemed  to  be 
pleased.  Have  you  got  it  open,  says  he,  and  then  he  took  out  a 
purse,  or  something  that  jingled,  and  in  it  were  some  few  gold 
pieces.  He  put  a  piece  which  dropped  down  on  the  floor  in  his 
pocket,  and  the  purse,  or  whatever  he  had  the  money  in,  into  his 
pocket,  and  then  shut  the  drawer  and  safe,  locked  the  safe  and 
took  the  key.  I  never  locked  or  unlocked  the  safe  before  or 
since  that  time.  Question  :  What  was  the  operation  of  unlock- 
ing that  safe  7  I  put  the  key  in  first,  and  then  pushed  it.  Come 
to  think,  the  old  gentleman  put  the  key  in  first  himself,  and  tried 
to  unlock  it  and  couldn't ;  and  then  I  put  the  stick  in  the  key 
Mid  unlocked  it  myself  at  his  request.  I  don't  know  as  there 
was  any  other  operation  necessary  than  to  turn  the  stick  after  I 
I  put  it  in,  to  unlock  the  safe.  In  opening  the  drawer  the  lock 
was  not  broken  off,  not  to  my  knowledge.  The  drawer  was 
opened  by  pressing  it  down,  and  when  it  was  opened  the  bolt  of 
the  lock  was  up.  After  this  I  staid  up  two  or  three  days.  I 
rather  think  that  time  when  I  went  down  I  went  down  to  get  a 
box  of  pills.  I  don't  think  I  was  taken  down  by  his  man  that 
time  to  Acquackanonk  or  Boiling  Spring  to  take  the  cars.  I 
have  been  taken  down  that  way.  I  didn't  see  anything  in  the 
drawer  but  the  purse.  I  didn't  see  what  was  in  the  purse  ex- 
cept the  piece  which  dropped  out.  I  should  judge  there  were 
three  or  four  pieces  by  the  rattling.  I  didn't  hear  him  say  that 
they  were  gold  pieces ;  don't  know  that  they  were.  I  never  saw 
ajt  that  time  or  at  any  other  time  a  bond  given  by  my  grand- 
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mother  Mrs.  Hannah  JelJdna  to  Rohert  Campbell.  NeiMr 
heard  him  say  he  had  such  a  bond.  I  never  told  my  aont  Mrs* 
Louisa  Gould,  or  Rosetta  Gould,  or  any  one  else,  lliat  I  bad 
seen  such  a  bond.  I  couldnt  have  done  so,  because  I  ^d  n^tei^ 
see  such  a  bond.  I  never  asked  them,  or  eitlier  of  them,  lAiat 
my  grandmother  owed  my  uncle  for,  nor  what  such  a  bond  coblft 
have  been  ^ven  for.  I  feel  confident  this  breaking  open  of  hit 
safe  was  in  1845,  and  not  in  the  year  of  his  death.  I  remembef^ 
when  my  father  lived  in  Daniel  M.  Winans's  house  in  19ifa  bU 
I  think  we  lived  there  five  years ;  pretty  sure  it  was  five  yeariU 
I  rather  think  my  father  was  not  engaged  at  that  time  in  any 
business ;  can't  say  for  certain  about  that.  He  was  in  no  ek- 
tensive  business ;  he  might  have  been  engaged  in  collecting,  or 
the  like  of  that.  He  went  to  New  Orleans  while  We  lived  theto 
in  that  house,  but  he  did  business  in  New  Orleans  before  Ifo 
moved  there,  it  was  while  we  lived  in  the  Mercer  street  house. 
Patrick  took  me  down  to  the  Boiling  Spring  in  1845,  but  not  in 
March  1846,  not  as  I  recollect.  I  think  I  did  not  see  my  uncfe 
Robert  after  December  1845.  The  time  I  refer  to  in  my  exam- 
ination in  chief  when  I  speak  of  his  mind  was  in  December,  lB45f 
when  I  was  up  there.  His  mind  was  good,  I  should  judge.  At 
that  time  I  slept  there  at  my  uncle's  house,  and  took  my  meatft 
there,  except  occasionally,  I  went  to  my  aunt's  and  took  tea  dr 
dinner  there.  I  was  with  him  the  greater  part  of  the  day  during 
the  time  I  was  there  then. 

Re-examined  in  chief.  I  did  not  see  this  safe  after  the  death 
of  my  uncle.  My  father  was  collector  of  assessments  about  two 
or  three  years  back,  or  longer.  He  is  such  collector  now ;  and 
I  think  he  was  in  1842  and  1843.  He  collected  the  rent  of  the 
Broadway  and  Mercer  street  property  at  the  time  my  uncle 
Jield  it. 

James  Jackson^  sworn  for  the  complainant.  I  live  at  Jersey 
City ;  I  was  acquainted  with  Robert  Campbell,  of  Hackensaok^ 
in  his  life  time.  I  was  at  school  at  Hackensack  when  a  boy,  and 
heard  and  saw  a  great  deal  about  him  there,  and  always  hare 
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Item  ftcquainted  with  him  since.     I  saw  him  in  the  cold  weather 
of  the  fall  of  1845,  or  the  spring  of  1846  ;  I  think  it  was  1846 
«r  1846,  to  the  best  I  can  now  recollect.    It  was  cold  weather 
when  I  saw  him.    I  mean  the  very  winter  month,  November^ 
December,  January  or  February,  or  somewhere  along  there.    I 
•aw  him  at  his  house,  in  the  back  room  down  stairs ;  there  was 
s  bed  in  the  room  at  the  time.     He  said  he  was  quite  unwell.    I 
think  he  was  lying  down  when  I  went  in,  and  got  up  after  I  got 
there.    I  called  on  him  to  see  about  some  Paterson  and  Hack- 
ensack  Turnpike  stock  he  held,  and  I  either  wanted  to  buy  it 
from  him  or  get  his  proxy.    I  couldn't  make  any  purchase  from 
him  of  the  stock ;  and  he  did'nt  like  to  give  me  his  proxy,  be- 
cause, he  said,  he  had  given  the  proxy  to  other  people,  who  might 
not  like  it  if  he  it  gave  to  me.    He  said  it  was  the  Ryersons  he 
gave  it  to.    He  was  not  acquainted,  ho  said,  with  the  value  of 
iiie  stock,  and  wanted  me  to  make  him  an  offer  and  he  would 
inquire,  and  I  might  call  again,  or  he  would  write  me ;  some- 
thing like  that.    I  didn't  make  him  an  offer.    I  had  some  other 
conversation  besides  the  stock.     He  spoke  about  his  bog  and 
fly.  meadow  at  Pompton  Plains ;  wanted  to  know  about  the  peo- 
ple he  had  sold  it  to ;  whether  they  were  likely  to  do  well  with 
it)  and  whether  they  were  able  to  pay  him  for  it;  said  some- 
thing about  John  M.  Gould  in  connection  with  it ;  said  that  he 
had  the  papers,  and  ought  to  have  some  money  for  him  by  this 
time.    The  names  of  the  purchasers  were  mentioned  by  hioL 
or  me,  I  don't  remember  which.    I  knew  their  names,  and  told 
him  they  were  good  men,  and  the  money  would  be  paid  when 
due.  I  think  he  asked  me  where  I  lived,  and  I  told  him  at  Pomp- 
ton.     He  would  fly  off  from  one  thing  to  another.    He  would 
talk  about  one  thing  and  then  talk  about  something  else.     I  tried 
to  keep  his  mind  to  the  stock  as  much  as  possible,  so  as  to  get 
through  and  be  off.    As  far  as  the  business  I  wanted  to  do  with 
him  I  thought  he  was  pretty  keen,  and  anxious  about  money. 
He  was  willing  to  sell  the  stock  if  he  could  get  a  good  round 
price  for  it ;  but  wanted  time  to  inquire  about  it.     From  what  I 
saw  at  that  time  I  supposed  he  couldn't  be  deceived.     He  seemed 
to  talk  well  enough,  and  understand  himself  perfectly  well  about 
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the  business  I  wanted  to  do  with  him.  He  sometimes  left  tiiat 
and  talked  about  other  things^  which  I  suppose  is  natural  with 
all  men,  and  I  would  try  and  bring  him  back  to  the  stock  busi* 
ness  as  soon  as  I  could  ;  I  was  in  a  hurry,  and  didn't  want  to 
Stop  itnd  talk  about  other  things.  (Question  :  Whether  or  not 
was  his  conversation  and  conduct  consistent  and  Slsnsible  ?  He 
would  break  off  abruptly  and  commence  something  else.  I  think 
there  was  nothing  about  his  conversation  but  what  was  consistent 
and  sensible.  When  I  was  at  school  at  Hackensack  I  visited 
Mr.  Campbell's  house  and  family  ;  used  to  go  there  to  take  tea 
iCrequently.  There  was  a  Mr.  Campbell  there  at  the  time  I  was 
there  about  the  Turnpike  stock.  This  gentleman  has  called 
upon  me  at  Jersey  City  to  ascertain  whether  I  remembered  about 
that  oonvertotion.  He  was  in  the  room  the  most  part  of  the 
time  when  we  were  conversing.  I  now  understand  that  the  name 
of  this  gentleman  is  G^rge  G.  Campbell.  I  know  Adolphos 
W.  Campbell.  The  gentleman  that  was  there  was  not  AdoU 
phus  I  I  don't  think  it  was  him,  I  understood  from  the  gentle^ 
man  who  called  upon  me  at  Jersey  City  that  he  lived  at  New 
fork. 

Crass-examined.  I  think  it  is  30  years  since  I  was  at  school 
at  Hackensack.  I  couldn't  say  positively,  but  I  think  it  was  the 
BjHdng  election  of  1846  that  I  wanted  the  stock  for.  The  doubt 
in  my  mind  is  whether  it  wasn't  later,  but  it  couldn't  have  been 
earlier  than  1845  or  1846 ;  but  as  he  died,  as  I  am  told,  in  1846, 
it  couldn't  have  been  later  than  1846.  He  didn't  ask  me  any 
price  for  the  stock ;  he  seemed  to  intimate  that  if  he  could  get 
a  round  price  for  it  he  would  sell.  I  got  the  impression  that  if 
I  made  him  any  offer  be  woulnn't  accept  it  at  that  time.  I  think 
his  intellect  was  impaired,  and  changed  from  what  it  was  when  I 
first  knew  him.  I  don't  thiok  he  was  as  strong  a  man ;  cer- 
tainly not ;  I  must  say,  as  I  said  before,  that  he  seemed  to  un- 
derstand what  he  was  about.  I  don't  think  he  would  have  closed 
with  me  for  any  offer,  unless  it  was  some  sum  which  was  far  be- 
yond what  it  was  worth.  No  price  was  named  by  either  of  us. 
Question  :    Do  you  think  he  had  mind  enough  left,  if  you  had 
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made  Urn  a  liberal  oflferfor'ihe  stodc,  to  have  known  itirialiuiad- 
Tantage  to  take  it?  Jlntwer  :  If  be  had  known  tiie  Tahte  of 
the  stock,  I  Buppose  he  wonld  have  taken  it;  if  I  would  make 
him  an  oflfer,  and  give  him  time  to  inquire  and  ascertain  its  yalne^ 
be  would  take  it,  I  suppose,  if  it  had  been  a  liberal  oJBTer  and 
nmre  than  any  one  else  would  give*  I  thought  he  understood 
himself  perfectly  well.  Quesfton  :  Was  not  his  conversation, 
during  the  whole  of  liiat  interriew,  fitful  and  incoherent  1  Jin- 
swer  :  Yes,  it  was  as  I  say ;  when  I  would  talk  with  him  he 
would  understand  himself,  but  he  would  break  off ;  and  when 
Mr.  Campbell  came  in  he  would  turn  round  and  speak  to  him 
and  ask  him  some  questions  ;  Mr.  Campbell  was  going  in  and 
out  very  often.  When  I  said  deceived,  in. my  examination  in 
chief,  I  meant  to  say  that  I  didnH  think  he  could  be  deceived  in 
a  matter  of  business.  I  didn't  want  to  impose  upon  him  or 
deceive  him.  My  business  .was  a  plain  business  transaction,  to 
buy  his  stock  or  to  get  his  proxy  ;  didn't  mean  to  say  that  others 
could  not  deseive  him ;  for  smarter  men  than  either  he  or  I  have 
been  deceived.  I  made  no  representations  about  the  value  of 
the  stock,  or  attempts  to  persuade  him  to  sell  it.  I  can't  fix  on 
the  time  as  to  the  month ;  think  I  was  there  in  a  wagon,  I  think ; 
won't  be  positive  ;  it  was  cold  weather ;  won't  be  positive,  but 
think  it  was  after  the  holidays.  He  complained  about  their  not 
bringing  him  wood.  He  had  a  Franklin  stove,  I  ihink,  m  the 
room* 

Re-examined  in  chief.  I  don't  think  Mr.  Campbell  had  paid 
any  attention  to  that  stock,  I  don't  suppose  he  had.  It  has  neve' 
paid  any  dividend,  to  the  best  of  my  knowledge.  I  think  the 
first  intimation  I  bad  that  he  had  given  his  proxies,  was  what  he 
said  to  me^that  day.  I  never  saw  the  Ryersons  use  his  proxy. 
I  bought  that  stock  from  Mr.  Zabriskie,  Mr.  Campbell's  Admin- 
istrator, one  or  two  years  after  the  interview  with  Mr.  Camp- 
bell. Mr.  Zabriskie,  I  think,  took  time  to  consider  b:fore  he 
sold  tome. 

Again  cross-examined.    I  think  I  attended  the  next  election. 
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Tt»t  WM  not  a  oontested  eleetion.  There  iru  «>  fixed  price  te 
tiiat  stock  at  that  time.  I  had  no  fixed  rates  at  which  I  pn* 
chased ;  I  bought  at  one  doUar,  and  fiye  dollars  a  share ;  at 
different  prices. 

A  paper  purporting  to  be  a  letter,  dated  Nov.  7, 1845,  signed 
by  Robert  Campbell,  addressed  to  Walter  F.  Williams,  being 
offered  in  evidence  on  the  part  of  the  compltunant,  and  bdng 
admitted  by  the  defendant  to  be  the  paper  referred  to  by  Walter 
F.  Williams  in  his  examinaticm,  it  is  marked  Exhibit  W.  F. 
FT.,  JVc.  1,  for  complainant. 

A  paper  purporting  to  be  a  lease  given  by  Robert  Campbell, 
Trustee,  &c.,  and  admitted  by  the  defendant  to  be  the  lease  re- 
ferred to  by  the  said  W.  F.  Williams  in  his  exanujiation,  is 
offered  in  evidence  on  the  part  of  the  complainant,  and  marked 
Exhibit  W.  F.  TF.,  JVb.  2,  for  complainant. 

Walter  F.  Willi^msy  Jun^r^  sworn  for  complainant.  I  live  at 
BulPs  Ferry,  Bergen  County.  Am  the  son  of  Walter  F.  Wil- 
liama.  I  did  know  Mr.  Robert  Campbell,  deceased ;  saw  him 
once.  Saw  him  at  his  own  residence ;  went  there  with  my 
father,  who  went  to  see  Mr.  Campbell.  We  went  there  to  pay 
a  quarter's  rent  for  a  place  we  had  of  him  at  Bull's  Ferry.  The 
old  gentleman,  when  we  first  went  in,  was  sitting  in  a  room  with 
a  cloak  or  coat  around  him ;  and  the  first  word  he  said  was.  You 
have  come  down  upon  us  without  sending  us  any  word.  My 
father  said  he  had  come  to  pay  him  some  money.  Well,  he  said, 
and  laughed,  that's  all  very  good ;  asked  us  to  take  a  chair  and 
sit  down.  His  nephew,  George  Campbell,  was  there.  Father 
took  the  money  out  of  his  pocket  and  laid  it  down  on  a  small 
stand  or  table  that  I  think  was  there ;  the  money  was  $17,50. 
He  asked  Greorge  to  make  out  a  receipt ;  told  him  to  make  out  a 
receipt  and  not  to  say  what  quarter  it  was  for,  but  just  to  say  it 
was  $17,50.  And  George  asked  him  if  he  would  sign  it  him- 
self or  not ;  and  he  said  he  would  sign  it  himself.  The  money 
was  rolled  up,  and  put  in  a  small  box  with  a  half  round  top,  I 
tiiink.    His  nephew  (George  took  the  key  out  of  his  vest  pocket. 
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George  asked  him  fojr  the  key,  and  I  think  it  wasn't  in  the  place 
where  he  said  it  was,  and  George  felt  in  his  pocket.  I  think  he 
said  it  was  under  his  pillow,  for  George  went  to  the  head  of  his 
bed.  After  the  money  was  put  in  the  box  George  locked  it,  and 
returned  the  key  to  Mr.  Campbell.  Mr.  Campbell  understood 
how  much  he  was  to  receive  for  the  quarter's  rent,  for  he  told  his 
nephew  George  to  make  out  the  receipt  for  $17,50.  There  was 
some  few  words  passed  about  hiring  it  for  another  year.  The 
question  was  asked  if  we  could  have  it  for  another  year.  He 
said  he  didn't  know  of  any  thing  to  hinder.  There  was  some- 
thing said  about  the  fencing  between  the  back  part  of  the  prop- 
erty and  Mr.  McDonald's.  He  said  he  had  paid  some  money 
for  the  fixing  of  it ;  he  didn't  know  whether  it  had  been  done. 
There  was  nothing  about  his  conversation  about  the  business 
that  struck  me  as  strange,  except  at  the  entrance  first  into  the 
room,  when  he  said,  You  have  come  right  down  upon  us,  &c.  I 
reckoned  he  understood  the  business  we  came  there  about  very 
well.  From  what  I  saw  there,  we  were  not  there  but  a  short 
time^  I  din't  see  any  thing  that  induced  me  to  think  he  waan't 
capable  of  doing  business.  I  think  this  was  in  February ;  the 
receipt  will  show ;  it  was  in  the  year  Mr.  Campbell  died.  He 
died  in  the  following  June.  The  receipt  was  the  last  he  gave 
father.  Exhibit  C,  on  the  part  of  the  complainant,  being  shown 
witness,  he  says,  that's  the  receipt  It  is  drawn  up  in  the  way 
he  ordered,  and  that's  his  handwriting,  the  signature. 

Cross-examined.  I  am  something  like  twenty-one  years  and 
six  months  old.  I  lived  with  my  father  at  that  time  at  Bull's 
Ferry.  It  is  called  about  eleven  miles  from  our  house  to  Mr. 
Campbell's.  I  didn't  go  with  my  father  that  day  for  any  par- 
ticular purpose.  I  didn't  go  to  be  a  witness  to  my  father's  pay- 
ing the  money.  The  old  gentleman  was  at  the  breakfast  table 
when  we  went  in,  that  is,  there  was  a  small  table  before  him 
with  a  cup  and  saucer  on  it,  and  he  seemed  to  have  been  eating. 
I  can't  say  whether  it  was  breakfast  or  dinner. 

Edward  JDawsortj  re-called  on  the  part  of  the  defendant.    A 
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paper  purporting  to  be  a  receipt,  dated  Nov.  15, 1845,  being 
shown  to  him,  he  says  :  I  think  the  name  to  this  paper  is  in  my 
handwriting.  And  being  shown  two  other  papers  purporting  to 
he  receipts,  one  dated  Aug.  11,  1845,  and  the  other  Sept.  5, 
1845,  he  says  :  The  signature  to  the  last  one  does  not  look  like 
my  handwriting,  but  I  won't  say  it  is  not.  The  signatures  to 
all  three  of  these  receipts  may  all  be  my  handwriting.  I  am  no 
great  scholar ;  can  just  make  out  to  write  my  name.  I  can't 
say  that  the  body  of  these  receipts  is  in  Mr.  Campbell's  hand- 
writing. •  I  don't  remember  of  giving  but  the  one  receipt  I  men- 
tioned in  my  former  examination. 

Cross-examined.  Mr.  Campbell  wrote  the  one  that  I  remem- 
ber giving.  (The  three  receipts  above  mentioned  are  marked 
Exhibits  1,  2  and  8,  for  the  defendant.) 

John  Kennedy^  sworn  for  the  complainant.  I  reside  in  the 
township  of  Lodi,  Bergen  County.  I  knew  Robert  Campbell, 
deceased,  in  his  life  time.  I  lived  with  him  for,  I  should  suppose, 
close  on  three  years,  the  three  years  close  preceding  his  death. 
I  attended  him  in  his  sickness,  the  one  previous  to  the  one  that 
took  him  away.  I  always  found  him  pretty  straight  and  correct 
in  his  contracts  with  me.  So  far  as  I  was  connected  with  him 
he  was  able  to  attend  to  business.  He  always  took  receipts  from 
me  when  he  paid  mo  money.  He  paid  me  once  a  month.  He 
was  very  punctual  about  making  tho  payments,  and  would  call 
mo  in  often  when  I  forgot  it  myself.  He  was  very  particular 
about  taking  the  receipts  always.  From  my  dealings  with  him 
I  wouldn't  think  he  was  a  man  who  would  be  likely  to  pay  money 
over  twice,  or  to  give  a  receipt  for  money  without  receiving  it. 
He  was,  so  far  as  I  was  connected  with  him,  very  correct.  As 
long  as  I  lived  with  him  I  always  found  him  pretty  sharp  about 
his  own  business.  I  have  not  the  slightest  doubt  but  that  he 
was  competent  to  attend  to  his  own  affairs  during  all  the  time 
that  I  lived  with  him  :  even  during  his  sickness  I  saw  that  he 
was  as  careful  as  could  be  expected  at  that  time.  I  was  his 
personal  attendant,  occasionally.    I  had  out  of  door  work.    He 
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had  part  of  the  time  some  one  else  to  attend  him.  When  I  at- 
tended"him  he  had  another  man  around  the  house ;  he  slept  in 
the  bouse  the  same  as  I  did. 

Cross-examined.  I  cannot  tell  what  time  I  went  to  live  with 
Mr.  Campbell ;  I  really  cannot  think  of  the  year  ;  I  think  it  was 
in  the  month  of  June,  but  what  year  I  cannot  tell.  I  left  there, 
I  think  it  was  about  the  month  of  June,  the^  June  previous  to  the 
sickness  that  took  him  away ;  I  cannot  tell  the  year.  I  do  not 
know  in  what  year  Mr.  Campbell  died.  I  left  him  the  summer 
before  he  died,  in  June  I  think.  I  don't  know  when  I  left  him 
as  to  the  time  he  died ;  it  might  have  been  a  year  previous,  but 
I  don't  know,  as  I  don't  know  when  he  did  die.  I  didn't  stay 
with  him  until  he  died ;  I  left  him  before  he  died ;  can't  say 
whether  it  was  some  months  or  not.  I  was  not  at  Mr.  Camp- 
bell's during  his  last  sickness  at  all.  After  Mr.  Campbell  re- 
covered from  that  spell  of  sickness  he  had,  he  was  able  to  go 
oat  I  can't  deseribe  the  time  wh^i  he  had  this  spell  of  sick- 
n«8S,  but  it  was  the  time  Dr.  Stevenson  attended  him.  He  re- 
covered from  this  sickness  I  speak  of  before  I  left.  He  went 
out  after  this  sickness,  up  to  the  time  I  left ;  I  can't  say  whe- 
ther it  was  every  day  he  went  out ;  sometimes  he  would'nt  feel 
very  well  and  inclined  to  stay  in  the  house.  He  went  but  about 
as  much  as  he  did  previous  to  the  time  of  being  sick.  The 
reason  I  left  Mr.  Campbell  was,  that  I  had  spent  a  good  deal  of 
my  time  at  night  during  his  sickness,  and  I  considered  that  ac- 
cording to  his  words  he  would  recompense  me  when  he  got  well| 
which  he  did  not^  and  thought  I  would  seek  some  other  employ- 
ment. I  never  had  any  other  difficulty  with  Mr.  Campbell  than 
that.  On  parting  at  that  time  there  was  no  immediate  reason  of 
my  leaving  him  than  what  I  have  stated.  I  did  his  errands  ioi 
the  village  chiefly  ;  buying  things  at  the  groceries  and  the  like 
of  that.  I  always  seen  that  he  was  correct  in  looking  for  a 
proper  return,  in  making  these  errands,  and  in  skiving  me  direc- 
tioAS  for  them.  I  never  knew  him  to  forget  a  thing  in  which  I 
was  connected,  in  any  shape  or  form.  I  think  his  mind  during 
tkf  latter  pact  of  the  time  I  worked  for  him  was  the  same  as  it 
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was  wben  I  first  went  to  work  for  him ;  I  didn't  see  any  differ- 
ence in  any  transactions  I  bad  with  him.  I  don't  know  that  I 
ever  see  Mr.  Campbell  before  going  to  live  with  him ;  although 
I  was  a  considerable  time  in  th^  village  ;  I  do  not  recollect  the 
last  receipt  he  took  from  me  I  think  the  last  receipt  was  for  my 
wages  though ;  I  don't  know  that  it  was  any  different  from  the 
other  receipts  he  took  from  me. 

Garret  Smithy  sworn  for  complainant.  I  live  at  Brooklyn, 
New  York  ;  am  forty  years  old«  I  was  acquainted  with  the  late 
Robert  Campbell,  of  Hackensack,  in  this  State.  I  suppose  I 
was  acquainted  with  him  for  20  years,  that  is,  I  knew  the  man. 
I  had  business  dealings  with  him.  I  considered  him  always  a 
sharp,  shrewd  business  man.  It  was  some  time  in  the  winter' 
of  1846  that  I  last  saw  him ;  whedier  January  or  February  I 
can't  say ;  there  was  snow  on  the  ground.  I  am  persuaded  it 
was  February,  upon  reflecting.  I  saw  him  then  in  his  bed  at  his 
house.  He  spoke  to  me  then  abont  some  money  which  was  due 
to  my  mother,  which  he  was  trustee  of.  I  don't  know  as  I  formed 
any  opinion  at  all  at  that  time  on  the  subject  of  his  competency. 
I  don't  think  that  any  one  could  have  overreached  him  at  the 
time.  All  the  dealings  I  ever  had  with  him  he  was  very  striet. 
I  don't  think  I  ever  received  a  cent  from  him  without  giving  him 
a  receipt  for  it,  whether  I  received  for  myself  or  for  other  par- 
ties. 

Cross-examined^  At  the  interview  I  speak  of  in  February, 
1846, 1  was  there,  I  thinl,  about  three  hours.  There  wac  a  man 
there  whom  he  called  *'  Adolph."  (The  witness  here  identifies 
Adolphns  W.  Campbell,  here  present,  as  the  person  he  saw  there 
at  1^  time  he  mentions.)  I  thisik  the  old  gentleman  recogniis^ 
me  at  first  when  I  went  in ;  I  think  I  did  not  have  to  teU  him 
who  I  was.  He  got  out  of  bed  while  I  was  there.  He  conversed 
upon  several  subjects  at  the  time.  I  called  to  see  him  not  on 
any  business,  but  called  as  I  was  at  Hackensaok.  I  always  made 
it  a  point  to  call  on  him  when  I  went  to  Hafikensack.  He  ia- 
trodoced  the  anl^ecit  of  business  to  me  first.    He  asked  me  if  I 
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had  called  for  the  interest  due  m j  mother.  I  told  him  I  had  not, 
I  called  there  for  the  purpose  of  seeing  him.  He  observed  that  he 
had  the  money  ready,  and  was  ready  to  pay  it.  I  think  nothing 
else  passed  on  that  subject.  He  told  me,  I  think,  that  he  had 
the  money  in  a  little  trunk  under  his  bed,  and  the  key  was  in  his 
pantaloons  pocket,  and  he  wanted  me  to  get  it,  which  I  didn't 
want  to  do.  He  wished  me  to  get  the  key.  His  pantaloons  lay 
on  a  chair  near  his  bed.  don't  Inow  whether  this  was  before 
he  got  up  or  after.  He  was  up,  and  went  to  bed  again ;  he 
didn't  set  up.  The  interest  to  my  mother  was  then  past  due. 
That  interest  was  in  his  hands  as  Executor  of  Garret  P.  Smith ; 
it  was  interest  to  be  paid  to  my  mother  during  her  life.  I  was 
in  the  habit  of  collecting  the  interest ;  it  was  generally  paid  into 
my  hands.  I  think  a  gentleman  from  Hackensack  brought  a 
check  for  that  interest,  dated  some  time,  I  think,  in  February  of 
that  year,  a  check  of  some  Sythoff,  I  think  the  name  was,  and  f<^ 
some  eighty  odd  dollars.  I  don't  remember  when  it  was  paid ; 
runs  in  my  head  it  was  after  Mr.  Campbell's  death.  (Two  pa- 
pers, one  dated  May  9, 1843,  and  the  other  August  29,  1844, 
purporting  to  be  receipts,  being  shown  to  the  witness,  he  says :) 
These  receipts  were  given  by  me.  The  addition  at  the  bottom 
of  these  receipts  on  my  part  to  pay  to  my  mother,  was  made  at 
his  special  request.  (Another  paper,  purporting  to  be  a  receipt, 
dated  April  27,  1846,  being  shown  to  the  witness,  he  says :) 
That  receipt  was  also  given  by  me,  for  the  payment  on  the  inte- 
rest made  in  1846,  above  referred  to,  of  eighty  odd  dollars. 
(The  three  receipts  were  offered  in  evidence,  and  marked  Exhib- 
Us  JVo.  4,  5  and  6,  on  the  part  of  the  defendant.) 

Peter  I.  ^ckermauy  sworn  for  defendant.  I  live  in  the  town- 
ship of  Hackensack.  I  knew  Robert  Campbell  in  his  lifetime. 
He  was  the  regular  counsel  of  myself,  father  and  mother,  and  we 
stuck  to  him  as  long  as  he  was  fit  to  do  business.  I,  and  my 
father,  in  his  lifetime,  and  my  mother  after  his  death,  were  in 
the  habit  of  investing  our  money  upon  bond  and  mortgage.  Mr. 
Campbell  was  intrusted,  generally  so,  in  fact,  at  one  time  was 
always  so,  with  putting  out  this  money,  and  advising  about  in- 
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Testments.  I  used  to  be  in  tiie  habit  of  seeing  him  and  advising 
ifith  him  about  business,  from  the  year  1825,  Mid  some  time  be- 
fore, for  thirty  years  at  least.  I  was  in  the  habit  of  seeing  him 
towards  the  last  of  his  life.  The  first  I  did  disooTer  any  failure 
in  his  mind  was  when  he  bought  the  Paterson  property.  The 
day  of  the  sale  he  was  runnmg  up  the  property,  and  I  told  him 
there  was  a  back  rent  on  it,  and  I  couldn't  make  him  belieye  it. 
After  ho  bought  the  property  he  found  I  was  right ;  and  after 
that  I  thought  it  was  time  to  stop  doing  business  with  him ;  and 
since  then  we  haven't  done  any  business  with  him  at  all.  -  This 
was,  as  I  perceive,  by  the  mortgage  given  directly  afterwards, 
in  1840.  His  mind  was  very  much  changed  then  as  to  his  bu- 
siness  capacity,  as  I  thought.  I  saw  him  afterwards  on't>tiier 
business,  received  interest  on  the  bond  and  mortgage  gitMi  at 
that  time.  My  mother  was  one  of  the  parties  in  intwasl  in 
that  foreclosure  sale,  and  Mr.  Campbell  bought  in  the  property, 
and  gave  her  a  bond  and  mortgage  on  that  property.  His  mind 
was  getting  worse,  as  I  noticed  in  those  interviews  I  bad  'With 
him  afterwards,  as  was  the  case  with  old  people.  Sometime'  af- 
terwards I  was  at  his  office,  and  wanted  to  get  something  from 
his  docket.  He  looked  at  it  for  some  time  and  couldn't  &id  it. 
I  knew  it  was  there,  but  finding  he  was  getting  kind  of  cross  I 
turned  the  conversation  to  something  else,  and  then,  after  a 
few  minutes,  asked  him  if  I  might  look  for  it  myself.  He  eaid, 
yes ;  and,  as  I  knew  the  year,  I  looked  for  it  and  socm  found 
it.  That  was  a  sale  of  some  property  on  a  foreclosure  suit 
in  which  he  was  the  lawyer.  (Question :  Was  it  a  matter 
which  he  would  have  recollected  in  his  former  days  without  look- 
ing at  his  docket?  (Objected  to  by  complainant's  counsel.) 
No  doubt  of  it.  He  paid  o£r  that  bond  and  mortgage  to  me  for 
my  mother ;  on  the  29th  of  May,  1844.  His  mind  was  not  at 
that  time  as  it  used  to  be.  He  came  to  my  house  to  pay.  I 
was  on  the  back  part  of  the  farm.  He  wasn't  going  to  leave 
until  he  saw  me,  and  staid  several  hours.  When  he  came  to 
pay  me  he  had  with  him  his  nephew,  as  he  called  him,  a  son  of 
Oeorge's,  and  he  told  him  to  go  out  and  take  care  of  the  horse. 
He  said  he  didn't  wan't  these  young  chaps  about  when  he  was 
80 
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paying  oui  money.  He  told  me  to  go  and  get  that  bond  and 
mortgage.  That  he  was  going  to  pay  it  off.  I  went  and  got 
them.  He  laid  down  three  bills ;  one  was  a  $1000  bill,  and  the 
other  two  were  $500  each.  Says  he,  there's  your  money.  I 
said,  are  you  not  mistaken,  Mr.  Campbell.  No,  says  he,  can't 
I  do  my  own  business.  It  was  after  some  little  time,  and  rea- 
soning with  him,  and  getting  him  to  make  a  calculation,  before  I 
could  get  him  to  see  his  mistake.  We  looked  over  them,  and 
he  made  a  calculation,  and  I  too.  He  made  the  calculation  out 
right.  The  mistake  was  $160  odd.  By  looking  at  the  note  I 
BOO  it  was  168.68.  This  was  against  himself.  He  said  he  had 
calculated  it  before  lie  left  home.  I  know  that  this  was  the 
amount  because  I  said  that  he  could  indorse  it  on  a  little  note 
my  mother  had  against  him.  He  appeared  to  haye  forgotten 
about  there  being  a  little  note  until  I  showed  it  to  him ;  it  was  a 
note  for  $468.75.  (It  is  exhibited  on  the  part  of  the  defendant, 
and  marked  0,  JVb«  4.  Question :  Would  he  haye  paid  the 
$2,000  for  the  bond  and  mortgage  if  there  had  been  no  one  there 
able  or  willing  to  correct  him.  (Objected  to.)  Jinsvoer  :  I 
could  have  tiken  it  just  as  well  as  not.  At  first  he  said  he  was 
right.  After  talking  to  him  a  while,  after  he  saw  the  amount  of 
the  bond  and  mortgage,  he  went  to  figuring,  and  made  out  the 
calculation  correct.  I  saw  him  after  this,  but  not  during  his 
illness.  He  didn't  hesitate  a  moment,  after  he  found  out  his 
mistake,  in  crediting  the  balance  on  the  note.  At  the  time  I 
saw  him  after  this  his  mind  was  failing.  I  didn't  think  he  was 
able  to  transact  any  business,  at  the  time  that  I  saw  him  after 
this,  that  required  a  recollection  and  a  clear  head.  I  wouldn't 
haye  trusted  him  since  1840  to  do  any  business  for  me,  or  since 
that  sale  :  that  coBvinced  me  that  I  wouldn't  risk  him  to  do  my 
business.  (The  bond  and  mortgage  spoken  of  by  this  witness 
being  shown  to  him,  he  says :  The  indorsements  requesting  the 
clerk  to  cancel,  upon  both  papers,  were  wntten  by  him  at  the 
timid  he  paid  them  off.  The  one  on  the  mortgage  was  signed  in 
my  presence  and  was  attested  by  me;  the  one  on  the  bond 
was  not  executed,  besause  I  told  him  that  the  one  on  the  mort- 
gage-was sufficient  to  cancel  that,  and*  that  the  bond  was  can- 
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oeled  by  tearing  his  name  off.  (The  bond  and  mortgage  were 
marked  Exhibits  0,  JN'os.  5  and  6  for  the  defendant.)  He  in- 
sisted upon  my  mother's  making  her  mark  upon  the  receipt  on 
the  mortgage,  but  the  receipt  on  the  note  he  wanted  me  to  make. 
My  mother  was  in  the  room,  and  I  thought  it  singular  that  he 
should  want  her  to  make  her  mark  on  the  mortgage  and  not  on 
the  note. 

Cross-examined.  My  mother's  mortgage  was  the  second  mort- 
gage on  the  property  at  Paterson.  Mr.  Campbell  had  no  mort- 
gage on  that  property.  The  mortgage  held  by  my  mother  was 
given  by  Mr.  Sythoff.  The  foreclosure  suit  was,  if  I  mistake 
not,  started  by  Yates  &  Mclntyre :  they  had  the  third  mortgage. 
Mr.  Campbell  drew  the  bond  and  mortgage  that  he  gave  to  my 
mother.  I  didn't  see  him  write  it,  but  it  is  in  his  handwriting. 
He  had  the  amount  right  in  that  mortgage.  He  had,  I  thinks  a 
calculation  with  him  of  the  amount.  I  didn't  do  any  business 
witfi  him  after  he  paid  me  the  amount  due  on  that  mortgage. 
I  think  I  have  had  conversation  with  him  after  that.  I  think 
once  I  was  in  there  to  see  him  after  that.  I  think  it  was  in  the 
back  room  of  his  house.  It  appears  to  me  that  I  went  in  merely 
to  see  how  he  was;  had  no  business  with  him,  I  think.  I 
couldn't  say  when  this  was,  whether  m  the  fall  after  he  paid  me 
that  money,  or  the  next  spring*  I  think  it  was  after  he  paid  me 
the  money.  I  couldn't  say  word  for  word  what  we  talked  about. 
I  asked  him  how  he  did,  and  he  told  me  how  he  was  getting 
along.  He  found  fault  about  his  servants  as  he  always  did.  He 
was  always  cross,  and  pretty  pertinacious  about  his  own  opin- 
ions; but  his  opinions  were  generally  pretty  good.  When  I 
told  him  about  the  ground  rent  on  the  property  at  Paterson,  he 
said  he  knew  better.  The  mortgage  upon  that  property  was  not 
given  to  my  mother,  I  think ;  I  may  be  mistaken,  but  I  think 
not :  it  was  given  to  my  father,  if  I  mistake  not.  My  fatfier^ 
John  I.  Ackerman,  died  in  1827, 1  think.  The  date  of  the  trans- 
action I  wanted  to  find  on  his  docket  was  five  or  six  years  before  I 
called  on  him ;  I  think  it  was ;  couldn't  tell  now ;  I  feel  satisfied 
it  was  some  five  or  six  years.    I  couldn't  tell  the  bank  the  bills 
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'  irere  npon  which  he  paid  me ;  it  was  one  of  the  city  banks  in^New 
York*    It  took  him  some  little  time  to  make  his  caledation*    He 
came  out  right  the  first  effort.    I  made  it  out  a  good  deal  qriidLer 
tiian  he  did,  but  still  he  was  right*    I  do  not  remember  that  he 
wrote  the  receipt  upon  the  bond  supposing  it  t)  be  the  mortgage. 
I  had  no  objection  to  signing  both ;  none  at  all,  if  had  insisted 
upon  it ;  but,  after  signing  one,  I  told  him  there  was  no  use  in 
signing  the  other^  and  he  agreed  to  it.     I  know  very  little  about 
whether  he  attended  to  his  own  business  from  1840  to  the  time 
of  his  death.     At  the  time  I  called  to  see  him  I  have  mentioned, 
he  was  there,  and  seemed  to  have  things  about  him  as  though  he 
'^  had  the  control  of  matters.    There  was  nothing  diat  occurred  at 
that  interview  in  the  back  ro<mi  I  have  mentioned  that  led  me  to 
'believe  he  was  changed  as  to  his  capacity  any  more  than  is  usual 
'With  old  people.    From  May,  1^44^  to  the  time  of  his  death  I 
'  'had  no  opportunity  of  judging  of  his  capveityi    I  saw  him  tout, 
but  did  not  talk  with  him.    From  what  I  saw  of  him  I  mado'up 
j^y  mind'that  it  was  old  age,  and  that  he  wasn't  fit  to  do  «ny 
^  b&er  business.    I  think  old  age  brois^ht  it  on*    I  don't  think 
h^ 'was  insane  or  out  of  his  mind,  or  anythii^more'^iiad  wiatuig 
'  i(Wa7  with  old  age,  or  his  mind  broken  dDWii^ with  old* age. 
Question  :  At  the  last  interview  spoken  of  with  1dm,  was  there 
''aiifr^thing  said,  or  that  occurred,  that  struck  you  as  out  of  the 
'■  way,  or  that  surprised  you  ?    Answer  :  I  don't  know  that  tfiere 
was.    My  mind  was  already  made  up  and  I  didn't  notice  any- 
thing.   I  judged  from  his  deportment,  his  manner,  his  ecmduct 
and  what  he  said.    He  was  an  old  man,  he  was  wasting  away, 
and  there  was  nothing  of  him ;  that's  the  way  I  viewed  it.    He 
told  me  how  he  was.    I  don't  say  there  was  nothing  of  his  tmnd 
left,  but  there  was  nothing  left  to  do  business  with.    He  was  a 
small  man,  and  was  wasting  away,  bodily  as  well  as  mind.     I 
was  bom  June  2, 1801. 

Re-examined.  (A  paper  purporting  to  be  a  receipt  for  back 
ground  rent  being  shown  to  witness,  he  says:)  The  indorsement 
on  that  paper  is  Mr.  Campbell's  handwriting.  (The  said  paper 
was  offered  in  evidence  and  marked  as  an  Exhibit  on  the  part  of 
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the.  defendant;  and  also  a  sheriff'l^  deed^^  dated  Jantiary  18» 
1840,  duly  acknowledged  and  recorded;  the  first  of  these  £x-.. 
hibits  bdng  objected  to  for  any  other  purpose  than  to  show  that«: 
the  indorsement  is  in  Mr.  Campbell's  handwritings  and  also  for-r 
irrelevaacy.)  It  was  so  long  ago  that  I  canxiot  form  any  ide»r« 
wb^er  $8,000  was  a  full  price  or  not  for  that  Paterson  prop* 
erty.  I  hare  forgotten  what  he  did  pay.  I  was  thinking  he  wash  • 
paying  therfnll  value  of  the  property  and  then  had  the  back  rent,.: 
on4h6:topof  it* 

AgM  iCross^xamned*  I  then  supplied  the  back  reoatarr' 
amoiinted  to  $1,100,  or  |l,O0O.  I  represented  to  Mr*  Campari  i 
beU^hat.  I  supposed  tbe  amount  wa%  that  it  wa9  $900,  $]lyQQQn' 
orllylOO. 

JUrs.^  Latdsa  Mi  GauUL,  sworn  for  de&nda^t*)    I  liv^  atr^ 
Hflffkensaok $ .  am  a  daughter  of  Greorge  Campbell,  and  ^.mt^K-^i 
ofroGteergeiG.  Campbell,  and  a  niece  of  the  late  Robert  Campn: 
belli >;  I  was  brought  up  in  my  pncIe^B  honae^  and  li^ed  there  uz^vr 
I  narned.    I  lived  in  Hackensack  for  the  last  eight  or  nipd^.^ 
years  of  my  uncle's  life,  and  was  in  the  habit  ef  seeing  him  fira? 
quently,  until  within  a  short  time  before  his  death,  until  the 
month  of  July  when  he  died«    I  know  Archibald  Can^pbell,.tfi6 
son  of  George  G.  Campbelh    He  waain  the  habit  of  calling  fit,, 
our  house  when  he  came  to  Hackensack;  staid  there  when  he  r 
came  to  Hackensack;  made  it  his  home  there.    He  cune^upr 
frott  my  uncle's  and<  said  to  me:  Aunt  Louissi,  I  have  seen., 
grandmothef 's  bond  in  grandfath^'s  ofSce ;  that's  the  words,  aa^tr 
near  as  I  can  recollect.     He  said,  I  think,  to  the  amount  of  f 
seven  hundred  odd  dollars;  I  won't  be  certain  whetiier  it  wag; ^ 
hundreds  or  thouBands  :  that's  all  he  said  about  the  bond ;  yes^^ . 
he  did  say  something  else  ;  he  said  he  could  have  taken  it,  or  hs; 
wished Jhe  had  taken  it,  or  something  to  that  effect;  can't  recol-p 
leet  exactly.     I  don't  recollect  that  he  sidd  what  part  of  the  office/, 
he  said  he  saw  it.     His  grandmother  wae  Mrs.  Hannah  Jenkins... 
When  he  spoke  of  his  grandfather,  he  meant  my  undo  Robert- p 
Campbell;  that  was  his  customary  way  of  speaking .x>f' him;  thet. 
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t^hildrcn  all  called  him  that.  I  think  this  was  in  Mareh  before 
my  ancle's  death ;  I  am  certain  it  was  the  spring  before  he 
<died ;  I  can't  say  what  month  exactly.  He  didn't  say  he  had 
Just  come  from  my  uncle's  office,  but  I  think  he  had.  He  didn't 
mention  when  he  had  seen  the  bond.  I  saw  my  nncle  Robert 
frequently  during  the  winter  before  his  death.  He  used  to  send 
up  frequently  for  me  to  come  down  and  see  him.  I  don't  think 
his  mind  was  right ;  don't  think  he  was  himself;  he  was  a  child 
in  some  things,  and  sensible  in  other  things.  He  made  mistakes* 
My  brother  George  was  up  and  down  that  winter.  '  I  don't  re- 
member when  he  went  away.  I  think  Archibald  was  up  and  down 
during  that  winter :  he  was  in  the  habit  of  going  backwards  and 
forwards  all  the  time.  My  uncle's  recollection  that  winter  was 
not  good.  During  May  and  April  before  my  uncle's  death  I  didn't 
see  him  out  of  doors.  He  went  from  om  room  to  another,  and  up- 
stairs. I  can't  say  that  1  had  noticed  any  alteration  in  his  mind 
previous  to  his  last  sickness.  He  had  two  attacks.  The  first  was 
early  in  the  spring  or  late  in  the  winter.  It  was  the  middle  of 
winter  when  he  was  taken  sick.  His  last  attack  was  in  July. 
Question  :  Was  his  mind  out  of  order  in  tjhe  sickness  in  the 
winter  1    Answer  :  I  think  it  was. 

Cross-examined.  I  have  no  interest  in  the  eyent  of  this  suit; 
am  in  nowise  interested.  I  am  not  one  of  the  persons  in  whose 
fayor  George  Campbell,  my  father,  has  made  a  conyeyance ;  he 
has  made  nothing  to  me.  My  brother  George's  family  and  mine 
are  on  good  terms  in  some  things.  I  am  on  good  terms :  some 
members  are  not  on  good  terms.  My  husband  and  my  brother 
George  are  not  'on  good  terms.  My  children  and  my  brother 
George  and  his  children  are  on  good  terms.  I  don't  yisit 
my  brother  George's  family,  on  account  of  unpleasantness  be- 
tween my  husband  and  my  brother  George,  and  between  myself 
and  George's  wife.  My  daughter  Rosetta  visits  there,  and 
Archibald  has  been  at  my  house.  Robert  G.  Campbell  has  not 
been  at  my  house  since  the  death  of  my  uncle.  My  uncle  was 
sensible  in  giving  advice  to  his  friends  in  some  things :  sensible 
in  giying  advice  to  us.     I  don't  think  he  was  sensible  in  co  an 
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iDg  oat  money ;  did  not  know  what  money  was.  I  don't  think 
daring  the  last  sickness  he  was  sensible  enoagh  to  have  disposed 
of  bis  property,  nor  daring  the  latter  part  of  his  life ;  I  mean 
daring  the  winter  before  he  died.  If  he  had,  I  think  he  woold 
baye  arranged  things  very  differently  from  what  they  have  been. 
He  had  told  me  what  he  intended  doing  with  his  property  ;  not 
daring  the  latter  part  of  his  life ;  he  did  perhaps,  one  or  two 
years  before  he  died,  but  not  during  his  last  sickness.  He 
talked  with  me  daring  the  winter,  early  in  the  fall  I  think, 
about  giving  me  his  silver.  He  talked  sensibly  about  that  sub- 
ject then.  I  was  down  there  one  afternoon,  and  he  was  talking 
about  his  silver,  and  wanted  to  know  about  it,  whether  it  ought  not 
to  have  been  kept  in  flannel  or  green  baize.  I  told  him  yes,  as  it 
used  to  be.  He  told  me  it  was  up  stairs  in  a  trunk,  and  then  he 
said  he  meant  to  give  me  that  when  he  djed,  and  didn't  want  me 
to  say  anything  to  the  other  connections  about  it.  He  said  he 
wanted  to  keep  it  as  a  remembrance  for  my  aunt  and  grand- 
mother, and  wanted  me  to  keep  it  in  the  same  shape.  Didn't 
say  anything  about  not  changing  the  initials.  I  can't  remember 
any  things  that  he  said  childish  during  his  last  sickness,  not 
particularly,  word  for  word.  He  called  people  by  their  wrong 
names ;  called  the  girl  in  the  kitchen  by  a  wrong  name,  different 
from  what  she  had.  I  don't  think  he  was  capable  at  all  times 
of  taking  care  of  his  business,  not  during  the  winter  before  his 
death.  He  wasn't  capable^  of  counting  money,  nor  of  receiy- 
ing  it ;  wasn't  capable  of  taking  care  of  things  around  his  housCi 
his  keys,  and  such  things  as  that.  I  can't  exactly  say  that  I 
observed  anything  else  that  he  couldn't  take  care  of,  except  that 
he  couldn't  find  his  clothes,  and  things  like  that.  He  was  like 
a  child  in  everything ;  couldn't  find  his  keys.  He  was  sensible 
in  giving  me  advice  about  my  children,  about  educating  them ; 
said  that  was  the  principal  thing  I  had  to  do  for  them.  In  other 
things  he  was  like  a  child.  He  could  give  advice  for  a  few  mo- 
ments like  a  sensible  man,  and  then  he  would  fly  off  and  talk  like 
a  child.  I  mean  to  say  that  he  didn't  know  what  money  was. 
He  didn't  know  the  difference  between  a  five  dollar  gold  piece 
and  a  cent.    I  saw  that  once,  when  he  paid  money  to  Mr.  Za* 
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brifkie  the  shoemaker,  and  once  when  Mr.  Romaino  oame  round 
for  minister's  salarj,  when  he  couldn't  count  out  the  money, 
and  I  had  to  count  it  out  for  him.  My  uncle  didn't  know  mo- 
ney when  he  saw  it.  He  didnt  know  silver  when  he  saw  it*  I 
neyer  saw  him  with  bank  bills,  it  was  always  silyer  that  I  saw 
him  with.  The  time  when  he  piud  the  bill  to  Mr.  Zabriskid ' 
was  in  the  winter  as  he  died  in  the  summer.  Mr.  Campbell 
could  see  well;  he  could  see;  he  wore  specs,  could  see  to 
coimt  out  money,  could  see  to  read,  could  see  well  enough;  to 
count  out  money  if  he  had  only  known  well  enough. 

RM$tta  jB.  Gauld^  sworn  for  defendant.  I  am  a  dasf^te  of 
the  witness  last  sworn.  I  live  in  Hackensack,  with  my  father 
and  mother.  I  was  present  at  a  oonyersation  between  Archibald- 
Campbell  and  my  mother  about  Mrs.  Hannah  Jenkins's  bondJ 
Ho.eatne  up  from  uncle  Kobert's  that  mondng,  and  said  that  he 
haft^een  hiagrandmother^s  bond  for  |700,  and,  I  can't  recoUeot 
hiiiirords  well,  but  he  said  he  wished  he  had.tak^i  it,  or  he  oould 
luMTOritaken  it*  He  said  he  had  come  from  hia  r  uncle  Robert's 
thai  mormng%  He  didn't  say  where  he  had  se^i  it  in  tfie  office* 
He  staid  at  our  house  about  an  hour  after  that.  Uncle's  Irish- 
m9B  came  up  after  him  with  my  uncle's  horse  and  gig.  Patrick 
was  the  Irishman's  name.  Archibald  said  the  Irishman  waa 
going  to  take  him  down  to  the  Boiling  Springs  to  go  by  the  rail-* 
road  to  the  city.  This  was  in  March  before  my  unde  died.  I 
was  in  the  habit  of  seeing  my  uncle  Robert  frequently  the  win- 
ter before  he  died,  and  from  that  time  until  he  died.  His  mind 
and  recollection  during  that  time  was  very  childish.  He  showed 
his  childishness  by  his  conversation,  and  different  things.  He 
did  not  call  his  relations  by  their  right  names.  His  nephews 
Adolphus  and  George  O.  Campbell  were  much  about  him  that 
winter.  He  called  them  by  wrong  names  at  times.  He  caHed 
cousin  Adolph,  Suydam,  and  uncle  George,  Archibald.  Uncle 
George  had  had  a  brother  Archibald  that  was  dead;  he  died 
before  I  can  recollect.  I  am  19  years  old.  He  didn't  know  his 
servant's  name.  He  didn't  always  know  me;  he  would  some- 
times mistake  me  for  my  mother,  and  sometimes  for  my  sister* 
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He  knew  mj  mother  and  sister  and  myself  well  before  his  last 
sickness.  We  had  for  some  years  lived  directly  opposite  to  hiau^ 
I  used,- some  days,  to  see  him  three  or  foor  times  daring  the^ 
conrae  of  the  day*  He  would  frequently  call  over  to  onr  house,- ' 
as  often  asonoe  a  week,  I  think.  I  frequently  heard  my  nneto^- 
George  say  daring  that  winter  that  he  wasn't  capable  of  dmns;-' 
business. 

Crass^xamined^    The  way  the  convtsrsation  between  Ardii* 
bald  and  my  mother  *aboiit  the  bond  was  this :  Archibald  eaid'' 
thal^micle  Robert  had  given  him  his  watch  to  get  it  repaired^  - 
anA^  could  take^it  and  he  would  forget  all  about  it,  and  then*'' 
he  mentioned  <  tabont  the  bond.    There  ■  was  nothings  said  abeuiiJ 
the  bond  before  he  said  he  had  seen  it.    I  am  sure  he  said  it  waa 
jusi  #700.    He  said  noting  aboutthe  dati^of  it,  or  what  it  huA 
beenignrea^or.    I  amMre  timtfae  -sidd  sometinng  about  taMng,^ 
thei4>ovdi  thai  he  could  hiive  laken^  or  wished  he  had  taken  U'S  ' 
I  am  confident  of  that.    My  mother  or  I  said  nothing'in  rep^^*' 
to  what  he  said  about  taking  the  bond.    I  never  heard  any  thing 
abeit  there  being  such  a  bond  before  that  time.    ItwatafMr 
dinner  that  he  came  to  our  housei    I  didn't  know  before  he  ca»e« 
them  that  he  was  at  my  uncle  Robert's.     I  knew  he  wasin*^ 
Haekoisack.    He  stated  that  he  just  left  uncle  Robert's  and^ 
come  direct  up  to  our  house ;  it  was  between  12  and  1  o'clock* 
We  dine  at  our  house  at  12  o'clock.    I  couldn't  tell  the  precise  • 
time  he  came  there.    The  table  wasn't  cleared  away,  but  w#' 
w<M4ihroiigh  dinner.    He  staid  about  an  hour.    These  mistakes 
of  my  uncle  in  calling  persons  by  their  wrong  names  was  in  th» 
latter  part  of  the  winter.    I  was  not  here  in  his  last  sickness^ 
I  don't  recollect  of  any  one's  telling  him  of  his  mistakes  in  calk- 
ing wrongnames.    During  that  winter  he  talked  sensibly  very  - 
seldom^  if  ever;  his  general  conversation  was  very  childish.    I 
don't  recollect  any  thing  particularly  foolish  that  he  said.    I 
am  on  good  terms,  as  £ftr  as  I  know,  with  uncle  George's  children. 
I  anv:friendly  with  Robert  G.  Campbell  when  I  see  him,  and 
with  Archibald.    Robert  G.  Campbell  has  not  visited  our  houses 
sinee  my  uncle's  death,  that  I  recollect.    I  go  to  New  Tcdk: 
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prettj  often.  I  hare  called  at  imole  George's  two  or  three  tunes 
sinoe  nncle  Robert's  death ;  I  think  three  times ;  the  last  tuna 
was  last  fall.  There  is  a  diffiooltj  between  my  father  and  (}eo. 
O.  Campbell,  and  between  my  mother  and  Mrs.  George  O. 
Campbell.  I  and  George  G.  Campbell  are  friendly ;  we  speak 
together  when  we  meet. 

Re-examined  in  chief.  The  house  where  we  lived  was  out  of 
the  road  to  the  railroad  from  Robert  Campbell's ;  we  lived  up 
town  then.  I  don't  recollect  of  seeing  uncle  Robert's  safe  after 
it  was  broken  open.  I  recollect  hearing  of  it  at  the  time  it  was 
found  out.  That  was  after  March ;  after  Archibald  was  up  to 
our  house  ;  I  can't  recollect  how  long ;  it  was  not  long. 

Again  cross-examined.  I  heard  it  first  from  father.  I  can't 
say  as  near  as  a  month  or  two  months  how  long  it  was  after 
Archibald  was  there  that  I  heard  of  it ;  I  don't  think  it  was  as 
long  as  a  month. 

Michael  M.  Wygantj  sworn  for  defendant.     I  reside  at  Hack- 
ensack.    (He  proves  the  signatures  to  Exhibits  0,  Jfas.  1,  2, 
89  to  be  the  handwriting  of  Edward  Dawson.)     I  knew  Mr. 
Carmpbell,  in  his  life  time.     I  had  some  business  with  him  when 
he  was  just  recovering  from  the  sickness  which  he  had  before 
the  last  sickness ;  it  was  the  season  John  Kennedy  lived  with 
him.    I  had  some  money  to  collect  from  him ;  a  bill  in  favor  of 
David  McDonald.     I  formed  my  opinion  then  that  he  wasn't  thef 
man  that  he  had  been ;  he  wouldn't  have  made  the  questions  he 
did  from  me.     I  had  a  bill  against  him,  and  he  said  he  wouldn't 
pay  me,  but  I  must  sue  him,  and  that  he  could  get  a  receipt  from 
the  Justice.     The  bill  was  not  in  my  name,  but  in  Mr.  McDon- 
ald's name,  and  certified  by  Mr.  Garrabrantin  the  manner  which 
he  had  directed  by  a  letter  in  his  handwriting,  which  I  saw.    I 
had  no  other  business  with  him  besides  this  for  a  short  time 
previous  to  his  death.     I  collected  a  bill  from  him  for  Richard 
Hawkes ;  1  thick  this  was  before  this  bill  of  McDonald's,  but 
it  might  have  been  after.    At  first  he  was  a  little  huffy  about 
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that,  and  wanted  to  be  Boed  in  the  same  way,  bat  finally  paid  it. 
I  was  at  that  time  a  constable,  and  had  been  so  for  some  years, 
and  Mr.  Campbell  knew  that ;  and  I  had  done  bnsiness  (or  Mr. 
Campbell  as  Attorney  before  that. 

Cross-examined.  This  bill  of  McDonald's  was  for  part 
of  the  expenses  of  building  a  partition  fence  between  the  farm  of 
Mrs.  Miller  and  McDonald's  farm.  Mr.  Campbell  disputed 
the  bill  at  first.  The  ground  he  would  not  pay  it  was  not  be- 
cause he  wanted  Mr.  McDonald's  signature ;  I  think  not.  I 
had  no  order  from  Mr.  McDonald  to  receive  the  money ;  nothing 
except  the  bill  and  Mr.  Garrabrant's  certificate.  Mr.  Camp- 
bell afterwards  paid  the  bill  without  being  sued ;  after  George 
Campbell  had  advised  him  to  pay  the  bill.  I  was  by  and  heard 
Mr.  George  Campbell  advise  him  to  pay  it.  He  said  it  was  for 
Mr.  Miller's  estate.  The  amount  of  the  bill  was  about  $20. 
Mr.  Campbell  took  my  receipt  for  the  money.  I  don't  think  I 
had  any  other  business  with  Mr.  Campbell,  or  had  any  other 
conversation  with  him  except  these  two  occurrences.  I  can't 
say  whether  Mr.  Campbell  had  the  management  of  his  own  af* 
fairs  from  that  time  until  his  death ;  I  don't  know  any  thing 
about  that.  George  Campbell  seemed  to  have  a  good  deal  to  say 
about  that  bill. 

The  defendant  here  ofiered  to  swear  Robert  Campbell  for  the 
purpose  of  correcting  and  contradicting,  as  stated  by  the  de- 
fendant, the  testimony  of  Archibald  H.  Campbell.  To  this  the 
complainant's  solicitor  objected. 

Robert  Campbell,  sworn  for  defendant.  I  saw  the  iron  safe 
of  my  uncle  Robert  after  the  drawer  had  been  broken  open.  The 
first  that  I  saw  the  safe  after  it  was  broken  open,  I  suppose,  it 
was  likely,  was  in  the  spring,  March  or  April,  1846  ;  I  am  sat- 
isfied it  was  the  year  1846.  It  was  not  long,  I  presume,  before 
this  that  I  saw  it  when  it  was  not  broken  open ;  perhaps  a  week 
or  two.  The  safe  was  not  broken  open ;  it  was  a  wooden  drawer 
in  the  safe  that  was  broken  open.    When  I  saw  it  the  last  time 
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bef<Mr€f  it  was  broken  open  this  drawer  was  shnt  and  locked,  and 
nothbfoken.  I  have^  no  recoUedaon  whether  Archibald  Campb^ 
wa9  up  at  Haokensaok  between  the  time  I  saw  the  drawef  Bafe» 
and  sound  and  the  time  when  I  saw  it  afterwards,  when  it  was 
broken  open.  I  can  say  I  think  he  was,  but  I  have  no  positive 
reeeUection  of  seeing  him.  I  never  saw  Patrick  take  him  down 
i^^  gig  towards  the  railroad. 

Stimud  H^  Berry i  sworn  for  the  defendant.    I  reside  at  Hack* 
enaack*    Have  known  Robert  Campbell  50  years  •  at  least.    I 
haete  beea  Sheriff  one  term  of  thtee  years,  and  the  term  of  tw^ 
yearv,  and  County  Clerk  five  yeaa^  while  he  was*  Practicing^ 
Attorney  at  Hackensack.     My  County  Clerks  tine 'Czpuredb^ 
November,  1840.    I  had  much  official  and  othev  busiiiess  witb 
Mvi I  Campbell  during  my  acquaintance- with  him;  hadr«  gfeab'^' 
deaLof  business  wiA  him^    I  tbcn^  I  saw  ^  diffirenoein  Yani^ 
capacity  to  do  business  during  my  term  of  office  as  CMki^    Hiv 
recollection  was  gone;  thiswas  the>  conclusiooi'  I  caane  to;  in^^ 
faM'he  said  so.    He  came  up  there  to  the  office  in  1889;  lie  had-' 
obtaiaed  a  judg^Mot  against  •  a  Mn.  Cole,'  in  favor  of  Mr8;.> 
Dempeey ;  this  was  the  last  suit  he  ever  brought  in  our  Courta^ 
here«    He  handed  me  the  bill  of  costs  to  tax.    I  took  it  from*  = 
him,  and  saw  that  it  amounted  to  ^15  and  some  cents^    I  said  r 
Mr.  Campbell,  that  can't  be  right..   He  turned  round.  Why  not, 
sir.    I  said,  you  are  entitled  to  a  great  many  rules  that  you  have 
taken  in  the  minutes.    Mr.  Campbell  said.  No  such  thing,  sir. 
I  said,  I  can  convince  yon  in  a  minute  by  tumit^  to  the  minutes* 
So  I  turned  to  the  minutes,  and  read  to  him  what  had  been  dooeb 
And  I  said  to  him,  this  bill  is  one-third  less  than  it  ought  to  be ; 
Ihere  was  no  charge  for  these  rules  and  the  cognovit.     Well,  he 
says^  you  amend  the  bill  and  make  it  proper.     He  at  that  time 
told  me  (he  owed  me  a  bill  for  fees)  to  bring  his  bill  down  witii 
that  bill  of  costs ;  which  I  did,  some  week  or  two  after.     I  told 
him  I  had  taxed  the  new  bill  for  him.     I  think  it  came  to  a  little 
over  #22.     He  said  he  was  very  much  obliged  to  me,  he  should 
have  lost  that  money.    I  had  known  him  to  be  accustomed  to 
draw  bills  of  costs  in  similar  cases,  and  of  larger  amounts.    He 
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was  more  particular,  rather,^  than  the  other  members  of  the^bar 
to  have  all  tiiat  he  was  entitled  to  in  his  bills  of  «osts.  He  )Was 
very  correct,  too,  in  drawing  his  bills  of  costs.  I  will  venture 
to  say,  that  ten  or  twelve  years  before  that  he  would  have  had 
that  bill  as  large  as  I  had  it.  I  didn't  see  him  afterwards  on 
business  except  once  before  his  death.  I  saw  him  in  the  street 
and  conversed  with  him.  His  mind  appeared  broken  down.  I 
saw  him  often  after  that  up  to  the  time  he  was  taken  sick,  at 
least  once  a  fortnight  I  should  think.  I  do  not  think  his  mind 
was  in  a  state  to  do  business  that  required  memc^y  aAd^mtelli- 
gence.  I  think  a  person  in  whom  he  had  confidence  could  im> 
^pose  upon  Mm. 

Cross-^examined.  I  thitkk  as  early  as  1839,  the  last,  buaiaess 
transaction  I  had  with  him,  he  was  not  fit  to  do  bosiaess.  I 
don't  rremeiaber  the.  style  of  the  taction  in  tAieoase  Lmention, 
nor  what  the  rules  were  about ;  there  were  some  three  or  ilour 
roles  besidea  the  rule  for  judgment^  I>am  not  able  to^vSay 
whether  there  was  an  assessment  in  the  case.  Thiffwaathe^last 
business  I  had  with  him  except  anoe  he  called  on  me  to  get  a  lit- 
tle search.  He  gave  me  the  names  of  the  parties  and  the  prop- 
erty; his  directions  were  such  that  ^  could  understand  them. 
As  a  general  rule  there  was  rather  more  failure  in  his  mind  than 
in  old  people  of  his  age.  I  couldn't  remember  the  subject  or 
tenor  of  any  conversation  I  had  with  him.  It  must  have  been 
within  a  year  after  the  bill  of  costs  tiiat  he  gave  me  directions 
about  the  search.  I  had  no  conversations  with  him  during  the 
last  year  of  his  life.  I  think  I  saw  him  twice  during  Uiat  year ; 
early  in  the  fall;  pleasant  weather,  however. 

The  paper  writing  purporting  to  be  a  receipt  from  Robert 
Campbell,  deceased,  dated  Hackensack,  February  28th,  1846, 
is  as  follows :  ''  This  is  to  certify  that  I  have  received  from 
Greorge  G.  Campbell,  at  sundry  times,  full  satisfaction  for  the 
fdlowing  Bonds,  viz. :  One  Bond  for  One  Thousand  Dollars,  to 
Smith's  estate,  and  Two  Bonds  to  myself,  for  One  Thousand 
Dollars,  the  oth^  for  Fourteen  Hundr^-and  Fif^  Dollars.    All 
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of  said  Bonds  I  have  destroyed,  the  dates  of  whieh  I  do  not  re- 
eoUect ;  by  my  request  they  were  left  in  my  possession. 

^^  Robert  Campbell,  Sen'r." 

A.  Whitehead  for  the  complainant. 

A.  0.  Zabriskie  and  WUliam  Pennington  for  the  defendant. 
They  cited  7  Paige,  137;  11  Wheaton,  268;  1  Jac.  4r  Walk. 
204,  224 ;  2  Story^s  Eq.  sec.  1089  and  40, 1889  and  40a  and 
b,  1196, 1040c,  note  1. 

The  Chancellor.  The  trust,  in  the  deed  from  George  Q. 
Campbell  to  Robert  Campbell,  since  deceased,  was,  that,  from 
the  proceeds  of  the  property,  a  debt  due  from  the  sud  (George 
O.  to  the  said  Robert  Campbell  should  be  first  paid,  and  then, 
certain  specified  debts  due  from  the  said  (George  O.  Campbell  to 
other  persons.  The  property  was  sold  by  the  trustee,  in  his 
lifetime.  George  G.  Campbell,  afterwards,  assigned  to  Robert 
G.  Campbell,  his  son,  all  his  interest  in  the  said  trust  deed ; 
and  this  bill  is  exhibited  by  the  said  Robert  G.  Campbell, 
against  the  administrator  of  the  estate  of  the  said  Robert  Camp- 
bell, deceased.  George  G.  Campbell  is  not  made  a  party  in  the 
suit ;  but  has  been  examined  as  a  witness  for  the  complainant, 
under  objection  to  his  competency.  The  question  in  the  cause 
to  which  the  great  body  of  the  testimony  on  both  sides  has  been 
directed  is,  whether  there  is  any  subsisting  claim  against  the 
trustee,  under  the  provisions  of  the  trust.  The  complainant  ex- 
amined George  G.  Campbell  to  prove,  that  the  said  debt  due 
from  him  to  Robert  Campbell  was  pud  by  him  the  said  George 
G.,  and  with  moneys  not  derived  from  the  trust  property,  and 
thus  to  sustain  his  claim  to  an  account  On  the  other  side,  a 
great  amount  and  variety  of  testimony  has  been  taken,  to  dis- 
prove the  said  alleged  payment  by  the  said  George  G.  Campbell, 
and  to  show  that  there  was  nothing  due  from  the  trustee,  under 
the  provisions  of  the  trust.  My  conclusion  from  the  whole  tes- 
timony is,  (it  is  not  necessary  to  recapitulate  it,)  that  the  evi- 
dence of  the  said  alleged  payment  by  the  said  Gkorge  O.  Camp- 
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bell  has  been  overcome  hj  the  facts  and  circamstances  shown  by 
the  testimony  on  the  part  of  the  defendant ;  and  that  there  is 
not  safficient  evidence  that  there  is  anything  due  from  the  tros- 
teee,  or  the  defendant,  who  represents  him,  under  the  provisions 
of  the  trust,  to  call  for  an  account. 

But,  is  George  G.  Campbell  a  competent  witness  to  prove  the 
payment  alleged  to  have  been  made  by  him  ?  The  conveyance 
in  trust  was,  to  pay  a  debt  due  from  him  to  the  trustee,  and 
then  to  pay  certain  other  debts  due  from  him  to  other  persons. 
Can  he,  by  assigning  to  a  third  person  his  interest  in  the  trusty 
become  a  competent  witness  to  prove  that  he  paid  the  debt  due 
from  him  to  the  trustee,  with  funds  of  his  own,  not  derived  from 
the  trust  property?  I  think  not.  But,  if  he  should  be  held  to 
be  a  competent  witness,  on  the  ground  that,  having  assigned  all 
his  interest  in  the  trust,  it  is  indifferent  to  him,  in  point  of  in- 
terest, whether  his  assignee  recover  more  or  less,  or  anytiiing  at 
all,  from  the  trustee,  his  testimony  would  be  entitled  to  little 
consideration,  unless  the  good  faith  of  the  assignment  should  be 
satisfactorily  shown.  The  assignment  may  have  been  made  for 
the  very  purpose  of  putting  George  O.  Campbell  in  a  position  to 
make  out  the  case,  in  the  name  of  the  complainant,  by  his  own 
oath  \  and  the  circumstances  of  the  case  and  testimony  in  the 
cause  strongly  impress  the  conviction  that  it  was  made  for  that 
purpose.  Again,  as  to  the  bonajides  of  the  assignment  to  the 
complainant ;  what  consideration  would  a  banajide  assignee  pay, 
in  reliance  on  George  G.  Campbell's  affirmation  that  he  had 
paid  the  said  debt  due  from  him  to  the  trustee,  and  in  ezpecta* 
tion  of  making  George  G.  Campbell's  testimony  available,  in  a 
suit  between  the  assignee  and  the  trustee,  to  prove  such  pay- 
ment 1  There  is  no  satisfactory  evidence  of  the  bona  Jides  of 
the  assignment  to  the  complainant.  On  the  contrary,  an  an- 
swer given  by  George  G.  Campbell,  in  his  testimony,  is  suffi- 
cient to  show  its  object,  and  its  want  of  good  faith.  The  answer 
is  as  follows :  ^^  I  don't  know  that  I  made  the  assignment  so  that 
I  could  be  a  witness  in  case  of  a  suit,  but  it  was  made  so  that  in 
case  I  did  recover  anything  by  the  suit  it  could  not  go  to  the 
creditors  of  the  firm,"  (a  firm  of  which  he  was  a  member.) 
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Tkete  remftrks  are  snffioient  to  show,  thst,  if  George  O.  Camp- 
bell be  a  competent  witness,  the  Court  conld  give  little  oonsid- 
oration  to  his  testimony.  It  would  be  entirely  insufficient  to 
•ustain  the  claim  of  the  complainant  against  the  weight  of  eyi- 
dence  on  the  other  side  going  to  show  that  nothing  was  due  from 

the  trustee. 

The  account  prayed  for  is  denied,  and  the  bill  will  be  dis- 
missed. 

It  is  not  necessary  to  examine  the  other  question  raised  on  the 
argument,  whether  Robert  G.  Campbell  is  the  proper  complain- 
pni  in  this  suit 

Order  accordingly. 


PREROGATIVE   COURT. 

SEPTEMBER  TERM,  1850. 


Mart  McDonald,  Appellant,  and  James  McD.  Hutton^  ad- 
ministrator, &c.  of  James  McDonald,  deceased,  respondent, 
on  appeal  from  the  Orphans'  Court  of  Hudson  county. 

An  administrator,  on  an  application  to  the  Orphans'  Court  for  an  order  to  sell  lands 
to  pay  debts,  exhibited  to  the  said  Court  only  an  account  of  the  debts ;  and  tiiie 
said  Court,  on  the  same  day,  made  an  order  for  the  sale  of  lands ;  and  the  adminia- 
trator  made  sale,  and  made  report  of  the  sale,  to  the  said  Court ;  and  on  exceptions 
to  the  report  of  sale,  the  said  Court  confirmed  the  sale,  and  ordered  that  a  deed  be 
giren.    Heldy  on  appeal,  that  the  proceedings  were  irregalar. 

Beld J  further  y  That  the  objection  that  the  appellant  did  not  prove,  before  the  Orphans' 
Court,  that  she  was  an  heir  at  law,  could  not  prevail  on  the  appeal,  the  appellant^ 
in  the  proceedings  before  the  Orphans'  Court  called  a  daughter  of  the  decedent, 
having  been  permitted  by  that  Court  to  file  exceptions  to  the  report  of  sale,  and  no 
objection  Having  been  made  to  the  hearing  of  the  exceptions  on  the  ground  that 
she  had  not  proved  herself  to  be  an  heir-at-law. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Ordinary. 

R.  Adrian  for  the  appellant.  He  cited  Rev.  Stat.  665,  667 ; 
4  Hdst.  Rep.  338;  6  Ih.  341;  8  Harr.  Rep.  Y7;  Spencer^s 
Rep.  62. 

A.  0.  Zabriskie  for  the  respondent. 

The  Ordinary.     The  Statute,  Reyised  Statutes,  664,  sec. 
15,  provides,  that  when  an  executor  or  administrator  shall  dis- 
cover or  believe  that  the  personal  estate  of  the  decedent  is  insuffi- 
cient to  pay  his  debts^  he  shall  make  and  exhibit,  under  oath,  to 
SO 
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the  Orphans'  Court  a  just  and  true  account  of  the  said  personal 
estate  and  debts,  as  far  as  he  can  discover  the  same ;  and  the 
said  Court  shall  thereupon  make  an  order  directing  all  persons 
interested  in  the  lands  of  the  estate  to  appear  before  them  at  a 
certain  day  and  place  in  the  order  mentioned,  not  less  than  two 
months  after  the  day  of  making  such  order,  to  show  cause  why 
so  much  of  the  lands  of  the  decedent  should  not  be  sold  as  will 
be  suflScient  to  pay  his  debts ;  which  order  shall  be  set  up  &c., 
and  published  in  a  newspaper  for  six  weeks  successively. 

Sec.  16  provides,  that  the  said  Orphans'  Court  shall,  at  the 
time  and  place  mentioned  in  the  said  order,  hear  and  examine  the 
allegations  and  proofs  of  the  executor  or  administrator  and  other 
persons  interested ;  and  if,  on  full  examination,  the  said  Court 
shall  find  that  the.  personal  estate  of  the  decedent  is  not  sufficient 
to  pay  his  debts,  the  said  Court  shall  order  and  direct  the  ex- 
ecutor or  administrator  to  sell,  &c. 

In  the  case  now  here  on  appeal,  the  administrator,  on  the  20th 
of  November,  1848,  exhibited  to  the  Orphans'  Court  of  Hudson, 
not  on  account  of  the  personal  estate  and  debts,  as  required  by 
the  said  15th  section,  but  simply  an  account  of  the  debts  of 
the  estate.     And  thereupon,  on  the  same  20th  of  November, 

1848,  the  said  Orphans'^  Court  made,  not  an  order  directing 
all  persons  interested  in  the  lands  to  appear  before  the  Court, 
two  months  thereafter,  to  show  cause  why  lands  should  not  be 
sold  to  pay  debts,  as  provided  in  the  same  15th  section,  but  an 
order  at  once  directing  the  administrator  to  sell  so  much  of  the 
lands  of  the  decedent  as  would  &c.  And  on  this  order,  the 
administrator  actually  sold  all  the  lands  of  the  decedent,  on  the 
22d  of  January,  1849.  And,  on  the  19th  of  February,  1849, 
the  report  of  the  administrator  that  he  had  made  such  sale  was 
filed  with  the  Surrogate ;  and,  on  the  same  19th  of  February, 

1849,  the  said  Court  made  an  order  confirming  said  sale,  and 
directed  the  administrator  to  execute  a  deed  to  the  purchaser. 

From  this  order  an  appeal  is  taken  to  this  Court. 
There  can  be  no  doubt  that  the  whole  proceeding  is  erroneous 
«.nd  must  be  set  aside. 
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The  only  answer  which  the  respondent  in  this  appeal  gives  is, 
that  the  appellant  did  not  prove  herself,  before  the  Orphans' 
Court,  to  be  an  heir-at-law,  and  that  therefore  he,  the  respond- 
ent, is  not  boond  to  make  further  answer  to  the  petition  of  ap- 
peal. 

This  cannot  avail  the  respondent.  The  appellant,  in  the  pro- 
ceedings before  the  Orphans'  Court,  and  therein  called  a  dabs- 
ter of  the  decedent,  was  permitted  by  that  Court  to  file  excep- 
tions to  the  report  of  sale,  and  did  so,  her  exceptions  covering  the 
whole  prior  proceedings,  and  no  objection  was  made  to  the  hear- 
ing of  her  exceptions  on  the  ground  that  she  had  not  proved  her- 
self to  be  an  heir  of  the  decedent.  This  Court  cannot  now  deny 
her  an  appeal. 

The  order  appealed  from  will  be  set  aside. 


CASES  IN  CHANCERY. 

DECEMBER  TERM,  1S50. 


Peter  I.  AciCERMAir  and  John  R.  Van  Houten  v.  Bcenard 

Hartley. 

On  bill  to  restrain  waste  by  working  a  quarry,  an  injunction  was  allowed. 
An  account  fur  waste  done  is  incidental  to  relief  by  injunction  against  future  waste ; 
ftnd  is  directed  on  the  principle  of  preventing  multiplicity  of  suits. 

The  facts  in  this  case  appear  sufficiently  in  the  opinion  deliv- 
ered. 

The  Chancellor.  On  the  26th  May,  1835,  Abraham  God- 
win, Jr.,  leased  to  Bernard  Hartley  a  lot  of  ten  acres,  with  the 
Btone  quarry  thereon,  with  the  privilege  of  working  the  said 
quarry  with  eight  hands  and  no  more  at  any  one  time ;  and  fur- 
ther, by  the  lease,  agreed,  that  the  said  Hartley  should  have 
the  use  of  all  the  right  of  said  Godwin  in  the  undivided  quar- 
ry next  adjoining  said  ten  acre  lot;  Hartley  to  pay  $250 
rent.  During  the  five  years  Hartley  did  no  quarrying  in  the 
said  undivided  quarry.  After  the  expiration  of  this  lease  no 
new  lease  was  made,  but  Hartley  continued  to  work  the  quarry 
on  Godwin's  ten  acre  lot,  exclusively,  until  1845,  at  a  rent  of 
$200 ;  Godwin  having  taken  the  house  on  the  said  ten  acre  lot 
and  the  use  of  the  land  except  for  quarrying  ofiF  his  hands.  Af- 
ter the  lease  to  Hartley  for  five  years  expired,  the  right  tc  work 
the  adjoining  quarry,  in  which  Godwin  had  an  undivided  interest, 
was  leased  to  Van  Buskirk  and  Van  Blarcom. 

In  1845,  Hartley,  who,  to  that  time,  had  continued  to  quarry 
exoloBively  on  Godwin's  ten  acre  lot,  worked,  in  quarrying,  be- 
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yond  the  line  of  that  lot,  and  extended  his  quarrying  to  and  upon 
the  lot  adjoining,  in  which  Grodwin  had  an  undivided  interest. 

On  bill  filed  by  the  other  owners  of  that  lot,  an  injunction  was 
allowed,  restraining  Hartley  from  quarrying  further  on  the  last 
mentioned  lot. 

The  bill  also  prays,  that  Hartley  may  be  decreed  to  account 
and  pay  for  the  stone  he  had  quarried  on  the  last  mentioned  lot. 

Under  these  circumstances  Hartley  cannot  be  considered  as 
holding,  after  the  expiration  of  the  lease  for  five  years,  any  interest 
in  the  adjoining  quarry,  or  as  standing,  in  reference  thereto,  in 
the  place  of  Godwin,  who  had  an  undivided  interest  therein,  as 
tenant  in  common  with  others. 

The  bill  was  filed  to  restrain  further  waste,  and  for  an  account 
of  waste  done. 

An  account  for  waste  done  is  incidental  to  relief  by  injunction 
against  future  waste;  and  is  directed  on  the  principle  of  pre- 
venting multiplicity  of  suits. 

An  account  of  the  waste  done  will  be  directed. 

Order  accordingly. 
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Albert  Cornell  v.  Cornelius  Pierson. 


A.,  being  indebted  to  B.,  in  $90,  oonrejed  certain  real  estate  to  B.,  to  secure  the  paj- 
ment  thereof.  And  A.  being  also  possessed  of  personal  propertj,  consisting  of 
household  furniture,  horses,  cattle  and  fiuming  utensils,  to  the  value  of  about  $900, 
all  which  had  been  recently  leried  on  under  execution  from  a  Justice's  Court^faud 
adrertised,  by  a  constable,  for  sale,'^it  was  agreed  between  A.  and  B.  that  B.  should 
[purchase  all  the  said  personal  property,  at  the  constable's  sale,  and,  on  being  re- 
paid by  A.,  at  any  time,  the  sum  at  which  the  same  should  be  struck  o£f  to  B.  at 
such  sale,  should  convey  the  same  to  A. ;  and,  accordingly,  B.  purchased  all  the 
said  personal  property  at  the  constable's  sale,  for  $72.  After  the  sale  of  the  per^ 
sonal  property,  B.,  by  writing  under  seal,  dated  April  4, 1888,  reciting  the  said  deed 
to  secure  the  said  $90,  and  the  said  purchase  by  B.,  at  said  constable's  sale,  of  all 
the  personal  property  of  A.,  for  $72,  certified,  that  it  was  agreed  between  B.  and  A., 
that  if  A.,  his  heirs,  Ac,  should,  at  any  time  thereafter,  refund  to  B.  the  said  $90, 
with  interest,  B.  should  reconvey  to  A.  the  sirid  land ;  and  that,  if  A.,  his  hein, 
Ac,  should,  at  any  time,  refund  to  B.  the  said  $72,  with  interest,  B.  should  re-oon- 
▼ey  to  A.  all  the  said  personal  property.  In  1840,  B.  sold  the  real  estate,  for  about 
$900,  and  the  personal  property,  for  $100.  In  1846,  A.  exhibited  his  bill  against 
B.  for  an  account. 

Meld,  as  to  the  land,  that  the  deed  and  defeasance  constituted  a  mortgage.  That,  B 
baring  sold  the  land  to  a  bona  fide  purchaser  without  notice  of  the  defeasance,  the 
sale  could  not  be  disturbed ;  but  that  B.  was  accountable  for  the  proceeds  of  the 
sale. 

But  that  as  to  the  personal  property  A.  was  not  entitled  to  relief;  the  nominal  prices 
at  which  the  goods  were  permitted  to  be  sold  at  the  constable's  sale,  the  facts,  that 
they  were  all  bought  by  B.,  that  they  remained  in  A.'s  possession  for  nearly  two 
years,  that,  in  the  meantime,  other  executions  were  issued  against  A.,  which  were 
returned,  ''  no  goods  found,"  being  suffig^ent  to  show  that  the  arrangement  under 
which  the  goods  were  sold  was  made  for  the  purpose  of  defeating  or  delaying  cred- 
itors. 


Bill  filed  September  29,  1846,  by  Albert  Cornell,  stating 
that  the  complainant,  being  seized  t>f  certain  real  estate  in  South 

Brunswick,  consisting  of  a  farm  of  about acres,  and  a  lot 

of  meadow  land  of  about  nine  acres,  and  being  indebted  to 
Cornelius  V.  Pierson,  the  defendant,  in  $90,  which  he  was  una- 
ble  to  pay,  the  said  defendant  proposed  to  him  that  he  should 
convey  to  said  defendant  the  said  real  estate,  to  secure  the 
payment  of  the  said  $90,  and  that,  upon  the  payment  by  the 
complainant  to  the  defendant  of  the  said  $90,  and  the  interest 
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thereof,  at  any  time  thereafter,  the  defendant  shall  re-convey  the 
said  real  estate  to  the  complainant. 

That  the  complainant  acceded  to  this  proposal,  and  thereupon 
conveyed  the  said  real  estate  to  the  defendant  by  deed,  dated,  &o* 

That,  about  the  same  time,  the  complainant  was  possessed  of 
certain  personal  property,  consisting  of  household  furniture, 
horses,  cattle,  stock  and  farming  utensils,  amounting  in  value  to 
about  $300 ;  a  schedule  of  which  is  annexed  to  his  bill.  That 
the  whole  of  said  personal  property  had  then  recently  been  taken 
in  execution,  and  was  advertised  for  sale  by  a  constable,  to  satisfy 
a  judgment  then  recently  obtained  against  the  complainant  in  a 
Court  for  the  trial  of  small  causes.  That  the  complainant,  being 
unable  to  pay  the  said  judgment,  and  fearing  that,  by  a  forced 
public  sale  the  whole  of  said  personal  property,  though  far  ex- 
ceeding in  value  the  amount  of  said  judgment,  would  be  sac- 
rificed to  pay  the  said  judgment,  applied  to  the  defendant,  who 
is  the  son-in-law  of  the  complainant,  to  befriend  the  complainant 
in  the  matter.  That  the  defendant,  professing  a  willingness  to 
befriend  the  complainant,  offered  to  purchase  the  said  personal 
property,  at  the  constable's  sale,  for  such  sum  as  the  same  should 
be  struck  off  at ;  and,  upon  being  repaid  by  the  complainant,  at 
any  time,  such  sum  and  the  interest  thereof,  he,  the  defendant, 
would  re-convey  the  said  personal  property  to  the  complainant. 
That  the  complainant  readily  acceded  to  this  offer,  and  accord- 
ingly the  defendant  purchased  the  said  personal  property,  at  the 
constable's  sale,  for  the  sum  of  $72,  and  took  the  same  into  his 
possession. 

That  the  said  personal  property  was  purchased  by  the  defend- 
ant, and  the  said  real  estate  was  conveyed  to  him  by  the  com- 
plainant, in  the  trust  and  confidence  that  he  should  re-convey 
to  the  complainant  both  the  said  personal  property  and  the  said 
real  estate  upon  the  re-payment  by  the  complainant  to  him  of  the 
said  monies,  to  wit,  the  said  sum  of  $72  and  the  said  sum  of 
$90,  with  the  lawful  interest  thereof.  And,  in  order  to  manifest 
the  said  trust,  the  defendant  made  and  entered  into  a  written 
agreement  with  the  complainant,  under  the  hand  and  seal  of  the 
defendant,  dated  April  4, 1838,  which  he  delivered  to  the  com- 
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.plainant,  and  is  as  follows  :  Whereas,  on  the  Slst  March,  1838,. 
all  the  personal  property  of  Albert  Cornell  was  sold  at  consta* 
ble's  sale ;  and  whereas  I,  Cornelias  V.  Pierson,  being  willing 
to  befriend  the  said  Albert  Cornell  in  the  best  way  I  can,  and 
have  therefore  bought  all  the  personal  property  of  the  said  Al- 
bert at  the  said  constable's  sale,  for  $72.  And  whereas  the 
said  Albert  Cornell  is  further  indebted  to  me  in  $90,  to  secure 
which  he  has  made  me  a  deed  for  all  his  landed  estate.  Now 
this  is  to  certify,  that  it  is  fully  agreed  between  him  and  me, 
that  if  the  said  Albert,  or  his  heirs,  executors  or  administrators, 
shall,  at  any  time  hereafter,  refund  to  me  the  said  sum  of  $72, 
with  the  lawful  interest  that  may  accrue  thereon,  1  hereby  obli- 
gate to  re-convey  to  him  all  the  said  personal  property.  And, 
further,  that  if  the  said  Albert,  or  his  heirs,  executors  or  admin- 
istrators, shall,  at  any  time  hereafter,  refund  to  me  the  said 
$90,  with  the  lawful  interest  that  may  accrue  thereon,  I  hereby 
obligate  to  re-convey  to  him  all  the  said  landed  estate  before 
mentioned :  to  which  contract  or  agreement  I  do  hereby  bind 
myself,  my  heirs,  executors  and  administrators. 

The  bill  states,  that  it  was,  at  the  same  time,  agreed  by  and 
between  the  complainant  and  the  said  defendant,  that,  as  the 
eomplainant  was  about  to  remove  out  of  the  State,  the  defendant 
should  sell  and  dispose  of  the  said  personal  property  and  real 
estate,  as  soon  as  a  competent  and  satisfactory  price  could  be 
obtained  for  the  same  ;  and,  in  the  mean  while,  until  a  sale  could 
be  e£fected,  he  should  rent  out  the  real  estate ;  and,  out  of  the 
monies  arising  from  the  sale  of  the  said  real  and  personal  estate, 
and  the  rents  of  the  said  real  estate,  the  defendant  should  pay 
off  two  certain  mortgages  upon  the  said  real  estate,  one  of  $200, 
and  the  other  of  $130,  and,  after  deducting  the  said  monies  due 
the  defendant,  to  t^it,  the  said  sum  of  $72  and  the  said  sum  of 
$90,  with  the  lawful  interest  thereof,  the  defendant  should  pay 
to  the  complainant  the  residue  of  the  said  monies  arising  from 
the  said  sale  and  rents. 

The  bill  states,  that  the  defendant  leased  the  said  real  estate 
fiwr  one  year  ending  April  1, 1840,  for  which  he  received  $60% 
That,  on  the  28th  April,  1840,  he  sold  the  said  personal  prop» 
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erty,  for  the  sum  of  $190 ;  and  that,  on  18th  May,  1840,  he 

sold  the  said  meadow  lot  for  $96 ;  and  that,  on day  of 

,  1841,  he  sold  the  said  farm  for  $762,60. 

That  the  defendant  received  the  proceeds  of  the  sale  of  said 
real  and  personal  estate  and  the  said  rents,  amounting,  in  the 
whole,  to  $1,108,50. 

That  the  said  personal  and  real  estate  was  the  only  property 
the  complainant  possessed  or  owned ;  and  that  he  was  entitled 
and  expected  to  receive  the  monies  due  him  thereupon  as  soon  as 
the  same  were  received  by  the  defendant ;  but,  on  divers  pre- 
tences, which  the  complainant,  at  the  time,  supposed  to  be  true, 
but  which  he  has  since  discovered  to  be  false  and  unfounded,  the 
defendant  delayed,  from  time  to  time,  to  remit  to  the  complain- 
ant any  portion  of  said  monies.  And  the  complainant  was  com- 
pelled to  return  to  the  State  for  the  purpose  of  seeking  a  settle** 
ment  with  the  defendant. 

The  bill  prays  an  account ;  and  that  the  defendant  may  be 
decreed  to  pay  to  the  complainant  such  sum  as  shall  be  found  to 
be  due  to  him  \  and  for  such  further  and  other  relief,  &o. 

The  answer  admits  the  constable's  sale  of  the  personal  prop- 
erty, and  that,  at  the  sale,  the  defendant  became  the  purchaser 
of  the  articles  set  forth  in  said  schedule,  for  the  sum  stated  in 
the  bill ;  but  denies  that  the  same  were  purchased  by  the  defend- 
ant under  or  pursuant  to  the  arrangement  or  agreement  charged 
in  die  bill,  or  under  any  arrangement  or  agreement  with  the 
complainant ;  but  solely  from  a  desire  to  benefit  the  complain- 
ant's family.  He  admits  that,  shortly  thereafter,  the  complain- 
ant did,  by  his  deed,  acknowledged  April  3d,  of  same  year,  sell 
and  convey  to  him  the  real  estate  in  the  bill  mentioned,  subject 
to  the  incumbrances,  for  $90,  being  a  debt  due  to  him,  the  de- 
fendant, from  the  complainant,  although  the  nominal  considara- 
tion  in  said  deed  is  $800 ;  and  that,  at  the  execution  and  de- 
livery of  the  said  deed,  on  the  day  following,  an  article  in 
writing,  of  the  purport  set  forth  in  the  bill,  and  dated,  as  he 
believes,  on  the  4th  of  said  April,  was  duly  made  and  executed, 
under  the  hand  and  seal  of  this  defendant,  and  delivered  to  the 
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complainant.  And  he  admits  that  the  said  real  estate  was  eon- 
yeyed  to  him,  as  aforesaid,  with  the  anderstanding  or  amngfr 
ment  of  redemption  as  set  forth  in  the  said  sealed  irritisg;  Is 
he  denies,  if  material  for  him  so  to  do,  that  the  said  convejuei 
of  the  said  real  estate,  or  the  said  sealed  writing,  were  madet 
his  request ;  but  insists  that  the  same  were  the  {Proposal  <tf  th 
complainant,  and  pressed  by  him  on  this  defendant.  He  deoM 
that  any  other  arrangement  or  agreement  between  him  and  th 
complainant  in  relation  to  said  real  and  personal  estate  aoem- 
panied  the  conveyance,  or  the  said  sealed  article,  otherwise  fltt 
as  set  forth  in  the  said  sealed  article  ;  and,  particularly,  deaicB} 
that  it  was  at  the  same  time  agreed  between  the  complainant  oi 
defendant,  as  the  complainant  was  about  to  remove  out  of  Aft 
.  State,  the  defendant  should  sell  and  dispose  of  the  said  persond 
property  and  real  estate  as  soon  as  a  competent  and  satisfacbv; 
price  could  ba  obtained  for  the  same,  and,  in  the  mean  whiki 
until  a  sale  could  be  effected,  he  should  rent  out  the  real  estate, 
and,  out  of  the  monies  arising  from  the  sale  of  the  said  real  ind 
personal  estate  and  the  rents  of  the  said  real  estate,  he  should 
pay  off  two  certain  mortgages  upon  said  real  estate,  one  of  J200, 
and  the  other  of  $130,  and,  after  deducting  said  monies  daelhift 
defendant,  to  wit,  the  said  $72  and  the  said  $90,  with  interest 
thereon,  he  should  pay  the  residue  of  said  monies  arising  fio8i 
said  sales  and  rents  to  the  complainant. 

He  admits  he  leased  the  said  real  estate  as  stated  in  the  biB) 
for  one  year,  for  $60  ;  but  says  he  received  but  $40,  as  nearH 
he  can  ascertain ;  and  that  he  disposed  of  the  said  real  as^ 
personal  estate  at  the  times  and  for  the  sums  stated  in  the  1A 
and  that  he  has  received  the  same,  except  a  loss  of  $40  on  9iiA 
personal  property  for  various  articles  claimed  by  third  penooe> 
and  deducting  the  necessary  expenses  and  mortgage  loans. 

He  says,  that  after  the  said  conveyance  of  the  said  real  catitej 
the  same,  with  the  said  personal  property,  remained  in  the  poe* 
session  and  enjoyment  of  the  complainant,  without  rent  or  otb* 
payment  to  this  defendant,  for  two  years,  (though  the  samef>* 
formally  rented  to  one  Peter  Cornell,  a  son  of  the  complMnart 
then  residing  with  him,)  and  that  during  the  said  time,  the  coiD' 
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plainant  was  greatly  harassed  by  his  creditors ;  several  times 
forced  to  give  bond  for  the  benefit  of  the  insolvent  laws,  antil| 
finding  himself  wholly  insolvent  and  unable  to  get  along,  in 
April,  1840,  he  absconded  from  the  State,  abandoning  the  said 
property,  and  leaving  his  family,  and  a  sealed  letter  to  them, 
stating  the  reasons  of  his  departure.  That,  for  two  months  en- 
suing, the  complainant's  family,  being  in  a  destitute  situation, 
were  supported  by  this  defendant,  and  then  carried,  with  their 
baggage,  to  New  Brunswick,  their  passage  paid  to  New  York, 
and  $50  advanced  to  carry  them  to  Fordham,  in  the  State,  of 
New  York,  where  the  complainant  then  was  ;  and  that  he  has, 
at  diflFerent  times  since  their  departure,  and  whilst  residing  in 
New  York,  voluntarily  advanced  considerable  sums  of  money  to 
the  complainant,  or  the  members  of  his  family,  towards  their 
support ;  and  that,  in  November,  1844,  the  complainant,  with 
his  family,  by  previous  arrangement  with  this  defendant,  re- 
turned to  New  Jersey,  and  to  a  house  in ,  in  the 

County  of  Middlesex,  belonging  to  this  defendant,  and  which 
had  previously  been  repaired  by  him  for  the  purpose,  and  which 
he  had  provided  as  a  permanent  home  for  the  complainant  and 
family ;  and  he  denies  that  there  is  a  large  balance  or  any  bal- 
ance of  money  due  or  owing  to  the  complainant  from  this  defend- 
ant for  or  by  reason  of  the  sales  of  the  said  real  and  personal 
estate  and  the  interest  and  profits  thereon. 

And  he  insists  that  the  pretended  claim,  if  any,  of  the  com- 
plainant to  any  part  of  the  monies  arising  from  the  said  sales 
arose  more  than  six  years  before  the  filing  of  complainant's  bill ; 
and  he  claims  the  benefit  of  the  Statute  of  Limitation  ;  and  ho 
also  insists  that  the  pretended  agreement,  if  any,  in  addition  to 
or  in  variation  of  the  said  sealed  article,  was  not  reduced  ta 
writing,  and  is  invalid ;  and  he  therefore  claims  the  benefit  of 
the  Statute  of  Frauds  and  Perjuries. 

Testimony  was  taken  on  both  sides. 

if.  V.  Speer  for  the  complainant.     He  cited  2  Siory^s  Eq. 
Jur.,  sec.  1018, 19  ;  4  Kenfs  Com.y  142  ;  1  Story^s  Eq.^  sec. 
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371 ;  1  Mk.,  260  ;  2  Breckenr.  Rep.y  311 ;  1  Scho.  and  Lef.y 
123  ;  12  Law  Journal^  new  series,  316  ;  26  Maine  -Rgj.,  556  ; 
22  Pick.  Rep.,  253  ;  1  Black.  Rep.,  363  ;  3  Ves.,  613. 

ii,  Mrain  for  defendant.  He  cited  1  Greenes  Ch.  Rep.y 
438  ;  5  John.  CA.,  1 ;  6  76  .,  117  ;  1  Story^sEq.  Jur.,  sec-  61. 

The  Chancellor.  As  to  th^  land,  the  deed  and  defeazance 
constitute  a  mortgage ;  and  the  complainant  had  the  right  to 
redeem  on  payment  of  the  $90,  to  secure  which  the  deed  was 
given,  and  the  interest.  The  defendant  should  not  have  sold  the 
land;  but  should  have  filed  a  bill  to  foreclose  the  equity  of 
redemption,  and  for  a  sale  under  the  decree  of  this  Court. 

The  defendant  having  sold  the  land  to  a  bona  fide  purchaser 
without  notice  of  the  defeazance,  that  sale  cannot  be  disturbed ; 
but  the  defendant  is  accountable  for  the  residue  of  the  proceeds 
of  that  sale,  after  satisfying  his  debt  and  interest. 

As  to  the  personal  estate,  I  think  the  complainant  is  not  enti- 
tled to  relief.  The  personal  property  was  sold  by  a  constable, 
on  an  execution  against  the  complainant,  and  was  bought  at  that 
sale  by  the  defendant,  no  other  person  buying  any  thing.  The 
prices  at  which  the  articles  were  struck  ofi"  show  that  another 
object  besides  that  of  paying  the  execution  debt  was  contem- 
plated by  the  complainant  in  permitting  a  sale  at  such  prices, 
mostly  merely  nominal.  After  this  sale  the  property  sold  re- 
mained in  the  complainant's  possession  for  about  two  years. 
Within  that  time  other  executions  were  issued  against  the  com- 
plainant, and  were  returned  "  No  goods  found."  These  returns 
were  made  on  the  ground  that,  by  the  said  constable's  sale,  the 
property  in  the  goods  had  passed  to  the  defendant,  absolutely. 

It*  would  be  a  mischievous  precedent  to  allow  the  complainant 
now  to  reclaim  the  goods  on  the  ground  of  an  arrangement  be- 
tween him  and  defendant,  that  the  complainant  was  to  have  the 
goods  on  the  payment  to  the  defendant,  of  the  amount  at  which 
the  defendant  bought  them  at  such  a  sale. 

Decree  accordingly. 
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Daniel  Kintner  v.  James  Blair,   Charles  Kelsey,   and 

others. 

a.,  being  indebted  to  B.,  in  $268,  gare  to  B.,  on  the  Ist  of  April,  1844,  a  deed  in  fee 
for  certain  land ;  and,  on  the  same  day,  B.  gave  to  A.  a  writing,  as  follows :  "  This 
may  certify  to  A.,  that  I  agree  to  give  him  a  deed  for  the  lands  he  deeded  to  me 
this  day,  proriding  the  said  A.  pays  me  $268  on  the  Ist  of  April,  1845,  with  interest 
from  the  1st  of  April,  1844;  and  also  he,  the  said  A.,  to  pay  me  all  other  claims  I 
may  hare  against  him  at  that  time  in  any  manner  or  shape."  A.  failed  to  pay  on  . 
the  1st  of  April,  1845 ;  and  took  a  lease  fh)m  B.  of  the  lands  for  one  year,  com- 
mencing that  day ;  and,  at  or  near  the  expiration  of  that  year,  took  another  lease  of 
tbe  lands  for  another  year.  In  November,  1846,  the  Sheriff,  by  virtue  of  judgments 
against  A.,  sold  all  his  right  in  the  said  lands,  and  C.  became  the  purchaser  there 
of.  A.  remained  in  possession  of  the  lands  from  the  time  of  the  giving  of  the  said 
deed  and  certificate. 

On  a  bill  by  C.  against  B.  to  redeem,  it  was  held,  that  the  said  deed  and  certificate 
constituted  a  mortgage ;  and  that  C.  was  entitled  to  redeem. 

The  bill,  filed  March  17,  1847,  states,  that  Isaac  M.  Wil- 
drick,  being  seized  in  fee  of  the  lands  in  the  bill  mentioned,  and 
being  indebted  to  George  Wildrick  in  $616,  executed  to  the 
said  George  a  mortgage  of  the  said  lands  to  secure  the  payment 
of  the  said  sum.  That  while  said  Isaac  remained  entitled  to  the 
equity  of  redemption  in  said  lands,  the  complainant,  at  the  re- 
quest of  said  Isaac,  became  jointly  bound  with,  and  as  security 
for  the  said  Isaac,  in  a  note  for  $124,65,  dated  February  11, 
1845,  payable  to  one  Savercool,  one  day  after  date ;  and  also 
in  another  note,  for  $44,55,  dated  June  14, 1844,  payable  to  one 
Reed ;  and  that  said  Isaac  then  was,  and  still  is  indebted  to  the 
complainant  in  the  sum  of  $50,  for  goods  sold,  &c. ;  and  in  the 
further  sum  of  $31,99  on  a  note  given  by  the  said  Isaac  to  one 
Robert  D.  Stine,  or  bearer,  dated  March  11, 1846,  now  held  by 
the  complainant. 

That  the  said  Isaac,  being  indebted  to  James  Blair  in  $100, 
and  to  Charles  Kelsey  in  $168,  who  were  pressing  said  Isaac 
for  payment,  the  said  Isaac  proposed  to  give  them  a  mortgage 
on  the  said  lands  to  secure  the  same ;  bat  that  the  said  James 
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and  Charles  proposed  to  the  said  Isaac  that  he  should  give  them 
a  deed  for  the  lands,  and  that  they  should  allow  him  a  certain 
time  to  pay  their  debtSs  and  give  him  a  written  agreement  se- 
curing to  him  the  right  of  redemption  on  the  payment  of  their 
said  debts.  That  the  said  Isaac  acceded  to  their  said  proposi- 
tion, and  executed  to  the  said  James  and  Charles  a  deed,  in  fee 
simple,  for  the  said  lands,  dated  April  1, 1844,  for  the  conside- 
ration therein  expressed  of  {268  ;  and  that  the  said  James  and 
Charles  thereupon  executed  and  delivered  to  the  said  Isaac  a 
writing  to  the  eflfect  following :  "  This  may  certify  to  Isaac  M . 
Wildrick,  that  we  agree  to  give  him  a  deed  for  the  lands  he 
deeded  to  us  this  day,  providing  the  said  Wildrick  pays  us  $268 
on  the  1st  of  April,  1845,  with  interest  from  the  Ist  of  April, 
1844  ;  and  also  he,  the  said  Wildrick,  to  pay  us  all  other  claims 
we  may  have  against  him  at  that  time  in  any  manner  or  shape. 
Dated  the  first  day  of  April,  1844. 

(^^  Signed)  James  Blair, 

"  Charles  Kelsey.'' 
That  the  said  James  and  Charles,  or  one  of  them,  afterwards 
obtained  a  judgment  and  execution,  before  a  Justice  of  the  Peace, 
and  levied  upon  and  sold  the  personal  property  of  the  said  Isaac, 
to  pay  the  interest  of  the  money  mentioned  in  the  said  deed  as 
the  consideration  thereof,  and  also  for  the  payment  of  the  inte- 
rest due  said  George  Wildrick  on  his  said  mortgage. 

That,  on  the  16th  April,  1845,  the  said  Charles  Kelsey  took 
a  note  from  the  said  Isaac  for  the  payment  of  one  year's  interest 
on  the  bond  secured  by  the  mortgage  to  the  said  George  Wil- 
drick, and  gave  a  receipt  to  the  said  Isaac  for  the  said  note,  to 
the  following  eflfect :  "  Received,  16th  April,  1845,  from  Isaac 
M.  Wildrick,  his  note  at  six  months  after  date,  with  interest, 
for  $37,66,  and  it  is  understood  that  if  the  said  Isaac  M.  Wil- 
drick shall  pay  to  George  Wildrick  the  said  sum  of  $37,66, 
bemg  the  interest  on  a  bond  for  one  year,  which  the  said  George 
holds  against  the  said  Isaac,  within  the  said  six  months,  so  that 
I  am  released  from  the  payment  of  the  same,  then  the  said  note 
the  BaidJ,Isaac  is  not  to  pay ;  and  if  he  does  not  pay  the  said 
George,  then  the  said  note  to  remain  in  force  and  virtue. 

("  Signed)  Charles  Kelsey.*' 
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That  the  said  James  and  Charles  afterwards  leased  the  said 
property  to  the  said  Isaac,  for  one  year,  for  the  amount  of  the 
ieterest  of  the  consideration  money  mentioned  in  the  said  deed 
to  them,  and  the  interest  due  said  George  Wildrick  on  his  said 
nfortgage. 

That  the  said  Savercool  became  dissatisfied,  and  was  about  to 
prosecute  the  said  Isaac  and  this  complainant  on  the  note  so 
given  to  him  as  aforesaid ;  and,  to  prevent  costs,  the  said  Isaac  and 
this  complainant  gave  to  the  said  Savercool  a  bond  with  a  warrant 
of  Attorney  to  confess  judgment,  in  the  penal  sum  of  |211,04, 
dated  June  11, 1846 ;  upon  which  the  said  Savercool  obtained 
judgment,  as  of  June  term,  1846 ;  and  execution  thereon  was 
issued  and  delivered  to  the  Sheriff  of  Warren. 

That,  on  the  10th  June,  1846,  John  I.  Blair  obtained  a  judg- 
ment against  the  said  Isaac,  on  a  bond  with  a  warrant  of  Attor- 
ney, in  the  penal  sum  of  f  290,  the  payment  of  which  was  also 
secured  to  the  said  John  L  Blair  by  a  mortgage  from  the  said 
Isaac  on  the  same  lands ;  upon  which  judgment  and  execution 
was  issued  and  delivered  to  the  Sheriff  of  Warren. 

That,  under  these  two  executions,  the  said  Sheriff  levied, 
among  other  things,  on  all  the  said  lands,  as  the  property  of  the 
said  Isaac ;  and  the  said  lands  were  advertised  to  be  sold,  and 
were  sold,  ty  the  said  Sheriff  under  the  said  executions,  on  the 
28th  of  November,  1846,  at  public  sale ;  and  this  complainant 
became  the  purchaser  thereof  at  the  said  sale,  for  the  price  and 
consideration  of  $4,75,  and  received  the  Sheriff's  deed  therefor, 
and  thereby  became  entitled  to  the  equity  of  redemption  of  and 
in  the  said  lands. 

That,  afterwards,  on  the  9th  February,  1848,  the  complainant 
called  on  the  said  James  and  Charles,  and  proposed  to  pay  their 
demands  against  the  said  Isaac  M.  Wildrick,  for  the  purpose  of 
redeeming  the  said  lands,  on  their  releasing  or  conveying  the 
said  lands  to  this  complainant,  and,  at  the  same  time,  requested 
them  to  state  how  much  was  due  between  them  for  principal  and 
interest ;  that  the  said  James  and  Charles  declined  to  com- 
ply with  such  request  of  the  complainant ;  and  thereupon  this 
complainant  tendered  to  each  of  them  the  sum  which  he  supposed 
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to  be  due  them,  respectively,  offering,  at  the  same  time,  to  pay 
any  further  sum  if  they  would  make  it  appear  that  the  sum  h# 
offered  was  not  suflScient,  which  he  avers  it  was ;  but  that  they 
refused  to  accept  the  same  and  convey  their  right  in  said  lands 
to  the  complainant. 

The  bill  prays  on  account ;  and  that,  on  the  complainant's 
paying  to  the  said  James  and  Charles  what  may  be  found  to  be 
due  to  them  from  the  said  Isaac  M.  Wildrick,  they  may  be  de- 
creed  to  convey  to  the  complainant  all  their  right  in  the  said 
lands ;  or,  that  the  said  lands  may  be  decreed  to  be  sold  to  pay 
the  incumbrances,  &c. 

James  Blair  and  Charles  Kelsey  put  in  their  joint  and  several 
answer. 

They  deny  that  they,  or  either  of  them,  ever  proposed  to  the 
said  Isaac  M.  Wildrick  that  he  should  give  them  a  deed  for  the 
said  lands,  for  the  sum  he  owed  them,  upon  the  understanding 
that  the  said  Isaac  should  have  the  right  to  pay  the  amount  of 
the  debt  within  a  limited  time,  and  that  these  defendants  would 
execute  a  written  agreement  by  which  the  right  of  redemption 
would  be  secured  to  the  said  Isaac. 

They  say  that  the  said  Isaac  proposed  to  these  defendants  to 
sell  the  lands  to  them,  subject  to  the  incumbrances  then  upon  it, 
for  $268,  and  that  these  defendants  should  take  out  of  the  pur- 
chase money  the  respective  sums  (before  stated)  which  the  said 
Isaac  owed  them,  and  that  they  should  pay  him  the  balance  in 
cash,  and  that  he,  the  said  Isaac,  would  thereupon  execute  to 
these  defendants  a  good  and  sufficient  deed  for  the  lands.  That 
these  defendants  then  agreed  with  the  said  Isaac  for  the  absolute 
purchase  of  the  said  lands,  for  $268,  to  be  paid  to  the  said  Isaac 
in  cash,  after  deducting  the  sums  he  owed  these  defendants,  re- 
spectively, subject  to  the  incumbrances  then  upon  the  lands. 
That  the  said  James,  accordingly,  drew  the  said  deed  from  the 
said  Isaac  to  these  defendants  for  the  consideration  of  |268. 

That  these  defendants,  before  the  delivery  of  the  said  deed 
to  them,  delivered  up  to  the  said  Isaac  the  notes  they,  respec- 
tively, held  against  him,  amounting  to  $190,  and  paid  to  the  said 
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Isaac  the  balance,  being  |T8,  in  cash.  That  the  said  Isaac 
took  the  said  notes  and  cash,  and  delivered  the  said  deed  to  these 
defendants,  duly  acknowledged ;  which  deed  was  intended,  and 
was  so  expressed  by  the  said  Isaac,  to  convey  to  these  defend- 
ants an  absolute  estate  in  fee  of  all  the  right,  title  and  interest 
of  the  said  Isaac  of  in  and  to  the  said  lands. 

They  deny  that  said  conveyance  was  ever  intended  as  a  mort- 
gage ;  but  was  perfectly  understood  between  these  defendants 
and  the  said  Isaac  to  be  an  absolute  conveyance,  without  any 
condition  or  defeazancc  connected  therewith.  They  say,  that 
the  price  they  paid  said  Isaac  for  the  said  land  was  a  full  and 
fair  price  and  valuable  consideration  for  the  same,  together  with 
the  said  incumbrances  (they  are  before  stated  and  admitted  in 
the  answer)  then  upon  it. 

They  admit  that,  after  the  purchase  of  the  said  property  bad 
been  completed,  and  after  tho  said  deed  had  been  delivered  by 
the  said  Isaac  to  these  defendants,  to  wit,  on  the  1st  of  April, 

1844,  the  said  Isaac,  as  he  was  about  to  leave  the  store  of  the 
said  James,  remarked :  Perhaps  I  may  be  able  to  buy  back  this 
land  of  you  next  spring,  or  I  may  perhaps  be  able  to  sell  £9^  a 
little  more  by  that  time,  and  probably  you  would  be  willing  to 
sell  the  land  to  me  at  that  time,  if  I  can  buy  it  back.  That  said 
James  answered,  that  he  would  be  entirely  willing  to  sell  the  land 
to  him  again.  And  the  said  Isaac  then  proposed  thaf  he  should 
give  an  agreement  to  that  eflFect ;  which  the  said  Charles  opposed ; 
but  the  said  James  said  :  Certainly,  I  am  willing  to  sell  you  the 
land  again,  and  will  give  you  a  certificate  to  that  effect.  That 
said  James,  accordingly,  drew  up  a  certificate  to  the  efiect  set 
forth  in  the  bill,  and  it  was  signed  by  these  defendants ;  which 
certificate  was  only  intended  as  an  agreement  for  the  re-purchase 
of  the  property  by  the  said  Isaac  on  the  said  1st  of  April,  1846, 
and  was  so  understood  by  the  said  Isaac. 

They  further  say,  that  the  said  Isaac  on  the  said  1st  of  April, 

1845,  came  to  these  defendants  and  informed  them  that  he  was 
not  able  to  purchase  the  property  of  them  again,  as  he  thought 
he  would  be,  and  must  therefore  give  them  up  possession  of  the 
premises ;  and  that  the  said  Isaac,  acoordingly,  delivered  up  to 
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these  defendants  peaceable  possession  of  the  said  lands,  on 
Bud  Ist  of  April,  1845 ;  and  these  defendants  took  pnees 
possession  of  the  same,  and  have  so  continued  possessed  of 
same  in  their  own  right  to  this  time.  That  the  said  Isaac,  il 
same  times  was  desirous  to  rent  the  property  of  these  defe 
ants ;  and,  as  it  was  inconvenient  for  either  of  them  to  ocei 
said  premises,  they  were  willing  to  rent  the  same  to  the  said  Is 
And,  on  the  said  1st  of  April,  1845,  the  said  Charles  and 
said  Isaac  entered  into  an  indenture  of  lease,  in  which  the  f 
Charles,  on  the  part  of  these  defendants,  covenanted  and  tp 
to  rent  the  said  lands  to  the  said  Isaac  for  one  year  fromdes 
1st  of  April,  1845 ;  and  the  said  Isaac  covenanted  and  tgre 
on  his  part,  to  pay  therefor,  on  the  1st  of  April,  1846,  die  r 
of  $50 ;  and  did  also  agree  to  farm  said  lands  in  a  proper  n 
ner ;  and  to  cut  no  green  timber  for  his  firewood ;  and  tint 
would  deliver  up  quiet  and  peaceable  possession  of  said  lindi 
the  expiration  of  the  said  year,  to  the  said  Charles.  Thit 
the  23d  of  January,  1846,  the  said  Isaac  entered  into  a  fort 
agreement  with  the  said  Charles  for  the  rent  of  said  lands  fi 
April  1, 1846,  to  April  1, 1847,  the  said  Isaac  coYenaDtiiig,oii 
part,  to  pay  therefor  the  rent  of  $70  ;  that  he  would  cat  no  gr 
wood  for  firewood  as  long  as  there  was  dotted  and  old  tlmli 
that  he  would  pay  all  the  land  taxes  ;  and  that,  at  the  exp 
tion  of  the  said  term,  he  would  deliver  up  peaceable  posses 
of  said  lands  to  the  said  Charles.  And  that,  by  a  like  indent 
made  between  the  said  Isaac  and  the  said  Charles,  on  the ! 
December,  1846,  the  said  Charles  leased  the  said  lands  to 
said  Isaac  for  another  year,  ending  April  1, 1848,  the  said  It 
covenanting  to  pay  therefor  the  rent  of  $45,  to  cultivate! 
farm  in  a  proper  manner,  and  to  cut  no  green  wood,  (as  bef 
and  to  deliver  up  peaceable  possession  of  the  farmontkei 
1st  day  of  April,  1848- 

They  say,  that,  from  April  1,  1845,  when  they  received  ] 
session  of  said  lands  from  the  said  Isaac,  to  the  present  time,^ 
have  been  in  quiet  and  peaceable  possession  of  the  saidlsi 
and  during  all  that  time  the  said  Isaac  was,  and  still  conti 
to  be,  the  tenant  of  these  defendants  as  aforesaid.    That,  i 
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&e  said  Isaac  had  giyen  up  the  possession  of  the  said  lands  to 
these  defendants,  they  had  a  conversation  with  the  said  Isaac  on 
the  subject  of  the  sale  of  said  lands  and  the  certificate.  And 
that  the  said  Charles  asked  the  said  Isaac  where  the  said  certifi- 
cate was ;  and  that  said  Isaac  answered  that  he  had  mislaid  it, 
as  it  was  of  no  use  to  him  he  had  taken  no  care  of  it ;  that  he 
would  give  it  up  to  the  said  Charles  whenever  he  could  find  it, 
if  he  should  be  able  to  find  it  at  all. 

That,  in  a  further  conversation  with  the  said  Isaac,  the  said 
Charles  told  him  he  understood  that  he,  the  said  Isaac,  had 
found  fault  with  these  defendants,  and  had  said  that  they  had 
shaved  him  in  the  purchase  of  said  property,  and  had  not  paid 
him  what  they  agreed,  and  that  these  defendants  had  told  him  it 
was  a  mortgage  in  place  of  a  deed.  And  that  the  said  Isaac 
denied  that  he  had  ever  used  such  language  or  anything  like  it; 
and  stated,  that  the  agreement  between  him  and  these  defend- 
ants was  a  fair  one ;  that  these  defendants  had  paid  him  for  the 
property  all  they  had  agreed  to,  and  that  they  had  paid  him  the 
full  worth  of  the  land,  including  the  incumbrances,  and  that  he, 
the  said  Isaac,  at  the  time  of  the  sale,  considered  that  he  made 
to  these  defendants  a  fair  and  bona  fide  deed  for  the  said  lands. 

They  admit  that  the  said  Charles  sued  the  said  Isaac,  before 
a  Justice  of  the  Peace,  upon  the  lease  made  between  the  said 
Isaac  and  the  said  Charles,  for  the  rent  of  the  premises,  and  ob- 
tained judgment  for  the  amount  of  the  rent  specified  in  the  said 
lease  first  made ;  and  that,  on  an  execution  issued  on  that  judg- 
ment, the  personal  property  of  the  said  Isaac  was  levied  on  to 
pay  the  rent  due  these  defendants  on  the  said  lease.  But  they 
deny  that  they,  or  either  of  them,  ever  prosecuted  and  obtained  a 
judgment  against  the  said  Isaac  and  levied  on  his  personal  prop- 
erty to  pay  the  interest  on  the  consideration  money  mentioned  in 
sud  deed  and  the  interest  on  the  mortgage  of  the  said  Gteorge 
Wildrick. 

They  admit  that  the  said  Charles,  on  tiie  16th  of  April,  1846, 
took  a  note  from  said  Isaac,  at  six  montko^ifor  $87.86,  and  gave 
him  the  receipt  mentioned  in  the  bill.  ,.^*k.  ^  laid  Isaac  having 
failed,  to  repurchase  the  property  on  th4i»i>ospf  April,  1846^  and 
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1  hciving  given  up  the  posseseion  of  the  premises  to  these  defend- 
fustsas  before  stated)  the  said  Charles  told  the  said  Isaac' that 
ihe  ought  to  pay  some  rent  for  the  year  previous ;  that  these  de- 
^fi»idMits  were  liable  to  pay  the  interest  on  the  George  Wildrick 
mortgage,  and  that  he  had  the  use  of  the  premises  the  year  pre- 
vious, and  therefore  should  pay  these  defendants  a  reasonable 
rent  for  the  same.  And  they  say  that  the  said  Isaac  agreed  to 
pay  a  reasonable  rent  for  the  premises  during  the  year  1844, 
-which  they  fixed  at  said  sum  of  $37.86,  and  for  which  sum  the 
said  Isaac  made  his  note  aforesaid  to  the  said  Charles.  That, 
after  said  note  was  made,  the  said  Isaac  said  it  would  suit  him 
better  if  the  said  Charles  would  allow  him  to  pay  the  interest  on 
the  George  Wildrick  mortgage  to  the  said  George  himself;  that 
he  could  get  along  much  better  with  his  uncle.  The  defendant 
<  Charles  told  said  Isaac  it  was  a  matter  of  indifference  to  these 
disfendants  ;  that  they  were  bound  to  pay  the  Georgp  Wildrick 
'tnortgage ;  that  it  would  suit  them  quite  as  well  if  the  said  Isaac 
paid  that  amount  of  interest  on  that  mortgage  as  if  he  paid  the 
money  directly  to  these  defendants.  That  said  Charles,  accord- 
ingly gave  said  Isaac  the  receipt  mentioned  in  the  bill.  And 
Aey  say,  that  the  said  Isaac  never  paid  that  amount  of  interest 
on  George  Wildrick's  mortgage. 

They  deny  that  they  ever  intended  by  the  said  arrangement 
to  construe  their  deed  into  a  mortgage ;  and  deny  that  they 
rented  the  said  property  to  the  said  Isaac  for  one  year  to  pay 
the  interest  on  the  consideration  money  in  the  deed  from  the 
said  Isaac  to  them  and  the  interest  money  on  the  mortgage  to 
the  said  George  Wildrick,  or  that  they  rented  the  premises  to 
Ae  said  Isaac  in  any  other  way  than  they  have  hereinbefore 
set  forth,  or  that  they  ever  claimed  the  consideration  money  in 
their  deed,  either  principal  or  interest,  from  the  said  Isaac. 

Testimony  was  taken  on  both  sides. 

P.  B.  Kennedy ^y^i,^.  D.  Vroom  for  the  complainant.  They 
cited  3  Jlmer.  XTf^t  fiff^  258  ;  Plac.  1,  2,  3,  5,  6, 9, 14,  19,  20, 
'25,  26 ;  2  CtHwn^f  tiS ;  6  John.  Ch.  324,  417 ;  2  lb.  189  ;  15 


Jofm.,R€p.  655;  1  Gnen's.  Qh.  204;  Saxtfn^s  CA,.584^r7. 
Join.  OA;^  42.;  Pw.  (w  Jfefor^g^  581,2,  843^  4>i&^:lCA^. C^ 
594  1  F«ri».  193  5  ^SanifQTd'^  Cfu  B^^&&^ 

"J,  G.  Shipman  and  W,  Hoisted  for  ihi^  defcm4w<i9^t  T]]y^ 
cited  2  £di^-  CA.  138 ;  2  Bott  §•  Beatlyy  274 ;  7  CrancA,  287 ; 
3  Green's  Ch.  307 ;  Saxt.  Ch.  301 ;  4  John.  Rep.  42 ;  7  li. 
282 ;  6  Hdst.  Rep.  193 ;  4  Ired.  Eq.  Rep.  413 ;  2  Green'*  Ch. 
1 ;  3  McLean's  Rep.  41 ;  1  U.  S.  Dig.  Estoppel,  654 ;  Rev. 
Stat.  503,  sec.  10 ;  4  John.  Rep.  82 ;  19  Wend.  Rep.  518 ;  4 
Denio's  Rep.  493,  4  ;  Prec.  in  CA.  275 ;  1  Paige,  20 ;  2  JoAn. 
CA.  238  'jlBallfy  Beatty,  181. 

The  Chancellor.  The  qaestion  is,  what  was  the  character 
and  effect  of  the  transaction  between  Isaac  M.  Wildrick  and  the 
defendants  at  the  time  when  these  writings  were  made  and  de- 
livered, as  eyidenced  by  the  writings  and  the  facts  in  evidence. 
The  complainant  claims  that  it  was  a  case  of  a  deed,  absolute  on 
its  force,  and  a  defeazance,  constituting  the  transaction  a  mort- 
gage. The  defendants  contend,  that  it  was  an  absolute  sale  by 
Isaac  M.  Wildrick  and  purchase  by  them ;  and  that  the  certificate, 
as  it  is  called,  was  merely  an  independent  agreement  by  the  defend- 
ants to  sell  the  lands  to  the  said  Isaac  on  his  paymg  to  them,  at 
the  expiration  of  one  year,  the  consideration  money  paid  by 
them  for  the  deed,  with  interest,  and  such  other  claims  as  they 
might  then  have  against  him.  I  think  the  writings  constituted 
a  mortgage  at  the  time  when  they  were  made  and  delivered. 
And  that  such  was  the  intention  of  the  parties  seems  clear,  from 
the  inadequacy  of  the  consideration,  shown  in  evidence,  and  the 
fact  that  Wildrick  remained  in  possession  without  any  lease,  or 
agreement  for  the  payment  of  rent,  until  after  the  time  for  pay- 
ment had  expired,  and  from  other  facts  in  evidence.  Such  bemg 
^e  effect  of  the  writings,  and  the  intention  of  the  parties  at  the 
time  they  were  made,  the  nature  of  the  transaction  was  not  changed 
by  the  subsequent  leases  given  by  Wildrick.  It  maybe  that 
be,  and  perhaps  the  defendants  also,  supposed  that  when  the 
time  for  payment  expired  the  agreement  of  the  defendants  to 
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reoonvey  was  no  longer  of  any  effect.    He,  and  perbaps  duy, 
may  not  have  understood,  that  writings  of  this  nature,  (MripiiDy 
oonstitnting  a  mortgage,  remain  a  mortgage  thongli  de&nltbd 
made  in  payment  at  the  time  fixed. 
Decree  for  complainant. 


1850]  GiLHXBT  et  d.  V.  mobbib  oakal  ^  BAin^a  oo.  496 


John  Gilbert  and  others  v.  The  Morris  Canal  and  Bank* 
iNG  Company. 

If  the  erection  of  an  embankment  aoroes,  or  other  obstmotion  of  a  creek  would  not  be 
a  public  nuisance  as  obstructing  public  narigation,  this  Court  will  not  interpose  1^ 
injunction  o  prerent  it.  . 

An  indiridual  maj  come  into  this  Court  if  he  is  about  to  be  injured  bj  a  public  imi- 
sance,  and  obtain  an  injunction  to  prevent  it ;  but  the  Court  must  be  satisfied  that 
it  would  be  a  public  nuisance,  or  it  will  not  interpose. 

The  bill,  filed  September  18, 1850,  states,  that  the  complain- 
ants are  seized  in  fee  of  a  certain  lot  of  land  in  the  township  of 
Van  Vorst,  in  the  County  of  Hudson,  containing  4  88-100  acred^ 
bounded  on  the  south-west  by  a  certain  creek  called  Mill  Creek ; 
and  that  two  of  the  complainants  are  seized  of  other  lands  lying 
contiguous  to  the  first  mentioned  lot ;  upon  which  tracts  of  land 
the  complainants,  in  partnership,  carry  on  the  business  of  man- 
ufacturing starch,  and  have  large  and  costly  buildings,  apparatus 
and  machinery  for  the  purpose  of  carrying  on  such  manufacture. 
That  the  quantity  of  land  thus  owned  and  occupied  is  more  than 
ten  acres,  and  that  the  value  of  the  lands,  buildings,  apparatus 
and  machinery  used  by  the  complainants  in  their  said  business, 
on  the  said  premises,  is  more  than  $40,000.  That  the  said 
manufacture  has  been  carried  on  upon  said  premises  by  the 
complainants  or  some  of  them  for  more  than  22  years.  That 
in  carrying  on  said  business  a  copious  supply  of  water  is  neces- 
sary. That  they  now  use  about  150,000  gallons  of  water  daily ; 
and  that  it  is  necessary  to  have  an  outlet  to  discharge  the  water 
ttsed  by  them  in  the  said  manufacture  into  some  large  mnnii^ 
or  tide  stream,  so  that  such  water,  which  is  loaded  and  impreg- 
nated with  the  refuse  part  of  the  com  used  in  such  manufacture 
may  be  rapidly  carried  away,  and  that  without  this  such  water 
would  stagnate  and  become  a  nuisance  by  its  intolerable  smell 
and  unhealthy  exhalations.  That  the  materials  us^d  in  their 
Baid  business  are  of  great  bulk  and  weight,  and  their  transport 
Nation  expensive.    That  they  consome  in  their  said  bosiness^ 
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yearly,  about  1500  tons  of  coal,  and  more  than  50,000  bushels 
of  grain ;  and  that  a  water  communication  with  the  bay  of  New 
York,by  which  they  can  bring  the  boats  laden  with  these  articles  to 
their  premises,  is  of  great  value  to  them,  and  much  lessens  the 
costs  of  carrying  on  their  business.  That  for  these  reasons 
iheir  factory  was  originally  built  in  the  vicinity  of  said  Mill 
Cx^k,  and  they  purchased  the  first  above  described  lot.  And 
the  complainant,  William  Colgate,  when  he  erected  the  first 
factory  upon  said  premises  upon  that  part  which  he  bought  of 
CofflelittS  Van  Vorst,  in  1827,  did,  in  May,  1828,  obtam  from 
said  Van  Vorst,  who  then  owned  the  lands  between  the  lot  on 
which  said  first  factory  was  built  and  said  Mill  Creek,  an  agree- 
meat  in  writing  by  and  in  which  the  said  Van  Vorst  agreed^ 
^^  that  said  William  Colgate  should  at  any  future  period  have 
the  privilege  of  digging  and  keeping  open,  at  his  cost  or  ex- 
pense, a  ditch  of  sufficient  depth  and  width  for  a  common  New 
York  lighter  to  approach  his  lands ;  the  said  ditch  to  run  in  a 
straight  line  to  the  nearest  part  of  the  creek." 

That  the  said  creek  is  a  navigable  creek,  in  which  the  tide 
ebbs  and  flows,  and  empties  into  the  bay  of  New  York ;  and  that 
the  creek,  in  its  natural  state  as  it  was  before  it  was  heretofiire 
obstructed  by  the  Morris  Canal  and  Banking  Company,  in  a 
manner  similar  to  that  now  threatened  and  commenced  by  them 
as  hereinafter  complained  of,  was  at  ordinary  high  water  navig- 
able for  lighters  and  vessels  of  more  than  50  tons  burthen,  from 
its  mouth  unto  and  beyond  the  lot  of  land  first  above  described ; 
and  that  the  tide  flowed  and  ebbed  in  the  same  unto  and  beyond 
said  lot  to  the  depth  of  more  than  five  feet. 

Tbiat  there  formerly  was  a  public  landing  on  the  said  creek 
above  the  said  lot,  where  the  old  road  leading  from  Bergen  town 
to  the  ferry  at  Powles'  Hook  crossed  the  same,  from  which  sail 
boats  of  the  burthen  of  20  tons  were  in  the  habit  of  transport- 
ing-market  and  other  produce  to  the  city  of  New  York.  That  if 
the-  obstructions  unlawfully  placed  in  the  said  creek  were  re- 
moved the  same  woidd  now  be  navigable,  unto  and  above  the 
complainants?  premises,  for  lighters  and  other  vessels  of  50  tons 
bortben*    That,  owing  to  the  comparatively  small  amount  of 
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business  done  by  the  complainants  at  first,  and  to  divers  obstruc- 
tions placed  and  maintained  unlawfully  in  and  over  said  creek, 
the  complainants  have  not  hitherto  used  it  for  the  purposes  of 
navigation;  but  that,  for  the  year  last  past,  they  have  been 
making  efforts  to  have  the  said  unlawful  obstructions  removed, 
and  the  same  cleared  and  made  navigable  as  it  was  naturally, 
and  still  of  right  ought  to  be ;  and  that  the  use  of  said  creek 
for  navigation  such  as  it  is  naturally  capalde  of,  and  was  forr 
merly  used  for,  would  save  to  the  complainants  about  $1200' 
yearly  in  the  prosecution  of  their  said  business. 

That  the  Morris  Canal  and  Banking  Company  have  located 
the  line  of  their  canal  across  said  creek,  so  as  to  cross  the  same 
between  its  mouth  and  the  said  lot  of  the  complainants ;  and 
that  the  said  Company  intend  to  construct  said  canal  across  said 
creek  by  making  the  banks  of  said  canal  of  solid  embankments 
of  earth  or  otiier  materials  extending  across  said  creek  and  resting  - 
on  its  bottom,  and  to  be  raised  above  the  surface  of  high  water 
in  said  creek,  ia  such  manner  as  in  a  great  measure  to  prev^t 
the  free  flow  and  re-flow  of  the  tide  in  the  same,  and  withomt 
providing  any  opening  through  such  banks  or  mounds  for  the 
passage  of  such  vessels  as  could  and  did  in  its  natural  state 
navigate  the  same,  and  still  of  right  ought  to  navigate  the  same, . 
or  for  any  boat  or  vessels  whatever.  And  that  said  Company 
and  their  workmen,  agents  and  contractors^  have  begun  and  are 
now  actually  engaged  in  constructing  such  banks  across  said 
creek,  and  threaten  and  intend  to  go  oa  with  and  complete  the 
same. 

That  if  the  said  Company  go  on  and  complete  the  said  banks 
of  said  canal  across  said  creek  where  they  have  commenced  the. 
same^  and  maintain  them,  the  flow  of  the  tides  in  s^d  creek  wiU 
be  much  impeded,  and  the  navigation  of  the  said  creek  be  en^ 
tirely  prevented,  and  the  complainants  be  thereby  prevented 
from  having  the  use  and  advantage  of  said  creek  in  so  large  and 
beneficial  a  manner  as  tiiey  ought  to  have  for  the  purposes  of 
their  said  business,  and.  from  navigating  the  sud  creek  from  their 
premises  to  its  mouth. 

The  bill  prays,  that  the  said  Company  may  be  forever  re^ 
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strained  by  injunction  from  erecting  or  maintaining  acroflB  nid 
<creek,  between  its  month  and  the  said  lot  of  the  complainiiito, 
any  banks  or  works  by  which  the  free  flow  of  the  tide  maybe 
obstructed  or  impeded,  or  by  which  boats,  lighters  or  vessels  (rf 
such  size  as  were  adapted  to  the  navigation  of  said  creek  in  ill 
natural  state  as  it  was  before  the  original  construction  of  the  siil 
Morris  Canal)  may  be  hindered  or  prevented  from  comings 
and  navigating  the  said  creek  ;  and  for  such  further  and  odier 
relief,  &c. 

On  the  reading  of  the  bill  and  the  affidavits  thereto  anneseli 
it  was  ordered  that  notice  of  the  application  be  given  to  du 
defendants. 

At  a  subsequent  day,  the  parties  appeared.  And  the  uMwer 
of  the  defendants  was  read,  and  the  affidavits  annexed  thereto* 

The  defendants  admit,  that  the  said  Company  have  locitei 
the  line  of  their  canal  across  the  said  creek  ;  and  that  they  did,  bj 
means  of  the  banks  of  their  canal,  obstruct  the  flow  of  witer 
into  the  said  creek.  They  say,  that  the  construction  of  the  canal) 
by  means  of  banks  across  said  creek,  was  done  during  or  prior  to 
1885 ;  and  that  the  same  was  done  by  authority  of  and  accord- 
ing to  two  acts  of  the  Legislature,  (stating  them ;)  and  that  Ae 
said  embankments  were  so  continued  across  said  creek,  obstmet- 
ing  entirely  the  flow  and  re-flow  of  the  water  in  said  creek,  !IB- 
til  about  eighteen  hundred  and ,  when  gates  were  con- 
structed in  said  embankments,  so  that  by  raising  the  said  gM 
the  water  would  flow  and  re-flow  up  and  down  the  said  crad^i 
and  it  was  usual  for  the  said  Company  to  cause  the  said  gsM 
to  be  opened  about  once  in  each  week ;  and  the  said  embaak* 
ment,  with  the  said  gates,  were  continued  across  the  said  wA 

nntil  about  the  year  eighteen  hundred  and ,  wheii)  A 

consequence  of  that  part  of  the  canal  not  being  in  much  use,  ui 
for  a  considerable  portion  of  the  time  not  used  for  any  purptei 
the  said  embankment  was  sufiiered  to  go  out  of  repair ;  bit 
neither  the  said  canal  or  the  said  embankments  across  the  iud 
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creek  have  at  any  time  been  abandoned,  and  were  only  suffered 
to  get  in  bad  repair  on  account  of  the  pecuniary  embarrassments 
of  the  said  Company. 

They  say,  that,  when  the  said  canal  was  constructed  across 
the  said  creek,  proceedings  were  duly  taken,  undor  and  accord- 
ing to  the  provisions  of  the  said  acts  of  the  Legislature,  and  all 
damages  accruing  to  the  owners  of  lands  on  the  westerly  side  of 
said  creek  by  reason  of  the  said  canal  and  its  works,  by  ob* 
structing  the  said  creek  or  otherwise,  were  ascertained  and  paid ; 
and  that  Cornelius  Van  Vorst  was  then  the  sole  owner  of  the 
land  on  the  easterly  side  and  margin  of  said  creek,  extending  a 
number  of  hundred  feet,  as  far  up  as  the  land  of  one  MerseliSi 
whose  lands  were  situated  farther  up  the  said  creek  than  the  said 
lands  now  claimed  by  the  complainants ;  the  lands  of  the  said 
Van  Vorst  at  that  time  comprising  all  that  part  of  the  lands 
now  claimed  by  the  complainants  which  border  on  the  said 
creek.  And  the  said  Van  Vorst,  being  so  seized,  did,  with  his 
wife,  license  and  authorize  the  construction  of  the  said  embank- 
ment across  the  said  creek,  and  did,  on  the  27th  June,  1837, 
convey  to  the  said  Company  the  lands  required  to  be  occupied  by 
the  said  canal  on  the  easterly  side  of  the  said  creek  for  the  pur- 
pose of  having  the  said  canal  constructed  across  the  said  creek 
and  on  the  lands  easterly  thereof,  the  said  lands  with  the  appur- 
tenances being  conveyed  to  the  said  Company  and  their  suc- 
cessors and  assigns,  to  their  own  proper  use  and  benefit,  as  long 
as  the  same  should  constitute  and  be  a  part  of  the  said  canal  and 
continue  to  be  used  and  occupied  as  such. 

That  the  said  Merselis,  who  owned  the  lands  on  both  sides  of 
said  creek  above  the  said  lands  of  said  Van  Vorst,  (part  of 
which  lands  of  said  Van  Vorst  are  now  claimed  by  the  complain- 
ants or  some  of  them,)  at  the  time  of  the  construction  of  the 
said  canal,  had  a  mill  with  a  horizontal  wheel  which  was  im- 
pelled and  moved  by  the  flow  and  re-flow  of  the  water  in  the 
said  creek,  situated  on  his  lands.  That  the  said  mill  had  been 
used  for  a  great  many  years  ;  and,  inasmuch  as  the  water  power 
that  drove  the  said  mill  was  derived  from  the  flow  and  re-flow  of 
the  water. as  occasioned  by  the  tides,  it  was  impossible  that  any 
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..-.1^  Other  mill  should  be  constructed  below  the  xoill  of  the*  said  Mer- 
lelis  on  the  said  creek  without  destroying  the  power  which  be- 
longed to  the  said  Merselis^s  mill.     And  the  defendants  aver, 

Ly^  that  the  said  Merselis  had  the  acknowledged  and  exolusive  ri^ 
to  all  the  privileges  of  the  said  creek  for  milling  purposes  ;  and 
that  the  said  Merselia,  with  his  wife^  did,  on  the  24th  November, 
18859  about  the  time  when  the  said  Company  erected  the  said 
embankmente  across  the  said  creek,  for  and  in  consideration  of 
$2,000  to  them  paid  by  the  said  Company,  convey  and  release 
to  the  said  Company  all  his  right,  title  and  interest  in  the  water 
privileges  of  the  said  creek,  by  a  deed  which  was  recorded  on 
the  29th  July,  1837,  in  the  Clerk's  oflSce  of  Bergea  County. 
And  these  defendants  insist,  that,  by  reaaon  of  the  proceeduigs 
had  under  the  said  acts  of  the  Legislature  and  of  the  said  license 
and  conveyances  from  the  said  Van  Vorst  and  wife  and  Merselis 
and  wife,  they  have  good  right  and  title  to  continue,  repair:  and 
maintain  the  said  canal  and  its  embankments  across  the  said 
creek,  at  the  place  where  it  was  first  constructed. 

The  defendants  aver,  that  the  said  Van  Vorst  and  wife,  long 
after  they  had  given  the  license  for  the  erection  of  the  stud  em- 
bankment, and  long  after  they  had  made  the  said  conveyance 
to  the  ^aid  Company  for  the  express  purpose  of  having  the  oanal 
constructed  and  continued  across  the  said  creek,  and  after  these 
defendants  had  expended  large  amounts  of  money  in  repairing, 
that  part  of  their  canal  which  extends  from  the  Passaic  to  the 
Hudson  river,  and  by  deed  dated  July  10, 1849,  did  convey  the 
said  lands  to  the  complainants  for  the  consideration  of  $772^ 
And  these  defendants  aver,  that  the  complainants  took  the  said 
conveyance  with  full  notice  and  actual  knowlec^e  of  the  erectioD 
of  the  said  embankment,  and  of  the  said  license,  and  of  the  said 
conveyance  made  by  said  Van  Vorst  to  the  said  Company,  and 
with  full  notice  of  the  rights  of  these  defendants  to  construot 
and  continue  their  canal  and  embankm^ts  across  the  said  creek, 
and  of  their  intention  so  to  continue  it.  And  they  deny  that  the 
complainants,  or  any  of  them,  are  seized  or  possessed  of  any: 
lands  bordering  on  the  said  creek,  excepting  the  said  lands  so, 
conveyed  to  them  by  the  said  Van  Vorst  in  1849. 
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The  defendants  say,  that,  many  years  ago,  a  road  from  Ber- 
gen town  to  Jersey  Gity  was  constructed  across  said  creek ;  that 
the  causeway  from  Newark  to  Jersey  City  also  crosses  over  said 
creek ;  as  docs  the  road  or  street  known  as  Grand  street.  That 
the  said  roads  cross  the  said  creek  by  means  of  common  bridges, 
without  any  draws  for  the  purpose  of  boats  being  made  therein  ; 
and  that,  in  about  the  year  1832,  the  New  Jersey  Railroad  and 
Transportation  Company,  in  constructing  the  embankment  for 
their  Railroad,  filled  and  dammed  up  the  said  creek  north  of  the 
lands  60  purchased  by  the  complainants  in  1849 ;  and  that  in 
1835  the  embankments  of  the  canal  entirely  closed  off  the  said 
tides  as  aforesaid. 

They  say^  that  the  said  creek  is  a  tide  creek,  in  which,  at  high 
tide,  the  water  is  some  two  or  three  feet  deep,  and  when  the  tide 
goes  down  is  entirely  empty  of  water ;  that  there  are  many  such 
creeks  setting  up  into  the  salt  meadows  in  the  neighborhood  of 
Jersey  City,  Newark  and  Elizabethtown ;  and  that  they  are 
informed  and  believe,  that,  in  making  roads,  constructing  drains 
and  making  embankments  for  meadows,  it  has  been  customary 
to  fill  up  or  obstruct  such  creeks  ;  and  they  submit  that  the  said 
creeks  are  not  what  are  properly  called  navigable.  That  they 
are  generally  and  credibly  informed,  and  believe,  that  the  said 
Mill  Creek  was  of  no  value  to  the  public  for  the  purposes  of 
navigation,  and  that,  in  fact,  it  was  not  and  is  not  at  all  navig- 
able, except  at  certain  times  for  very  small  boats,  and  is  not 
considered,  and  cannot  fairly  be  termed  a  navigable  stream  of 
water ;  that  there  are  no  settlements  thereon,  and  no  wharves 
thereon ;  that  the  public,  before  the  construction  of  the  canal, 
did  not  use  it  or  value  it  as  navigable  water ;  and  that  the  de- 
fendants know  of  no  objection  and  have  heard  of  no  objection 
having  been  made  to  the  erection  of  the  obstruction  to  the  pass- 
age of  boats  in  said  creek  from  the  public.  That  it  may  be 
true  that,  at  times  of  high  water,  some  boats  may  have  passed 
up  said  creek ;  and  it  may  be  true  that,  when  the  facility  for 
communication  with  New  York  was  much  less  than  it  now  is, 
there  was  a  place  or  landing  where  the  farmers  brought  their 
produce  for  transportation  to  the  New  York  market ;  but  they 
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deny  that  the  said  creek  was  used  for  any  such  purpose  for  years 
before  the  construction  of  the  said  canal.^  They  say,  that  prior 
to  any  obstruction  being  placed  across  the  said  creek  it  had  been 
suflfered  to  become  in  a  good  measure  filled  up  with  mud  and 
other  substances,  and  that  at  that  timcthe  said  creek  was  con- 
sidered of  little  or  no  value  for  the  purpose  of  boating ;  and  that 
at  the  present  time,  had  the  complainants,  or  any  other  person, 
a  right  to  remove  the  obstructions  across  the  said  creek,  the 
passage  of  boats  in  said  creek  of  such  trifling  capacity  would  not 
be  desirable,  inasmuch  as  the  land  through  which  the  creek  runs 
is  laid  out  in  streets  and  building  lots,  and  will  be  required  to  be 
filled  up  to  render  them  available. 

They  say  they  have  no  knowledge  of  the  agreement  referred 
to  in  the  bill  as  made  by  said  Van  Vorst  to  the  complainant 
Colgate,  dated  May,  1828,  by  which,  it  is  in  the  bill  alleged, 
the  said  Colgate  acquired  the  right  of  digging  and  keeping  open 
a  ditch,  &c.  And  they  say,  that  the  first  intimation  they  ever 
had  of  any  such  agreement  was  by  the  bill  of  complainant.  That, 
if  any  such  agreement  was  ever  made,  the  same  was  never  re- 
corded ;  and  the  Morris  Canal  and  Banking  Company,  at  the 
time  of  the  said  conveyance  by  Van  Vorst  and  wife  to  them,  or 
since  then,  up  to  tho  time  of  the  filing  of  the  bill  of  complain- 
ant, had  no  notice  or  knowledge  thereof,  and  are  in  no  manner 
bound  or  affected  thereby.  And  they  say,  that  the  complain- 
ants, or  any  of  them,  never  acted  under  or  claimed  any  right  as 
against  the  said  Company  by  reason  of  the  said  agreement,  and 
have  never  made  any  other  ditch  than  one,  two  or  three  feet 
wide,  leading  to  the  said  creek,  for  the  purpose  of  drying  their 
land,  or  for  the  purpose  of  carrying  off  the  refuse  matter  from 
their  factory ;  but  that  tho  complainants  have  ever  since  acqui- 
esced in,  and  so  admitted,  the  right  of  the  said  Company  to  erect 
and  maintain  their  said  canal  and  embankments  across  the  said 
creek ;  and  that  the  said  agreement,  if  ever  made,  does  not  con- 
vey any  right  to  navigate  the  said  creek,  but  simply  authorizes 
a  ditch  of  certain  dimensions  fixed  by  a  convenient  standard  of 
measurement. 

They  say  they  are  ignorant  of  the  amount  expended  by  the 
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complainants  on  their  land ;  nor  can  that  affect  the  right  of  these 
defendants ;  but,  if  it  could,  they  aver  that  the  lands  are  of  much 
more  value  than  before  the  construction  of  the  canal.  And  they 
deny  that  the  complainants  have  expended  any  thing  on  the  lands 
bordering  on  the  said  creek. 

They  say  they  are  ignorant  of  the  motives  which  influenced 
the  complainants,  or  some  of  them,  in  fixing  their  location  on  the 
site  selected  by  them ;  but  say,  that  they  have  good  reason  to 
believe  that  the  idea  of  securing  to  themselves  the  navigation  of 
said  creek  was  never  thought  of  by  them ;  and  that  the  said 
creek  could  not  be  used  for  such  purpose  ;  and,  in  fact,  when  the 
first  purchase  was  made  by  William  Colgate,  in  1827,  these  lands 
did  not  extend  to  the  said  creek  by  four  or  five  hundred  feet ; 
that  none  of  the  complainants  owned  any  land  on  said  creek  until 
1849.  That,  at  the  time  of  the  first  purchase,  it  appears  by  the 
bill,  they  were  not  even  possessed  of  the  pretended  right  of  hav- 
ing a  ditch,  conveyed  by  the  alleged  agreement  of  1828 ;  nor 
had  the  complainants  any  such  pretended  right  until  after  their 
factories  were  built.  That  the  complainants,  for  a  long  course 
of  years,  never  used  or  pretended  to  use,  or  make  any  prepara- 
tions to  use  any  right  of  navigation.  That  the  complainants 
not  only  acquiesced  in  the  construction  and  continuance  of  the 
said  embankments,  but,  when  these  defendants  expended  about 
$42,000  in  repairing  the  canal  from  Jersey  City  to  Newark,  as 
they  did  in  1845  and  6,  the  complainants,  although  knowing  of 
such  repair,  set  up  no  such  right  to  the  navigation  of  the  said 
creek,  but  acquiesced  in  the  right  of  these  defendants  to  control 
the  waters  in  said  creek,  and  never  set  up  any  right  in  said  creek 
until  after  the  purchase  made  by  the  complainants  in  1849. 
That,  while  the  said  creek  was  formerly  navigable  for  small 
boats  at  high  tide,  the  navigation,  even  before  the  canal  was 
made,  had  ceased  to  be  of  any  practicable  value. 

They  say,  that  they  do  not  know,  but  believe  it  is  desirable 
that  the  complainants  should  have  some  means  of  removing  the 
offensive  refuse  matter  proceeding  from  their  business ;  and, 
while  they  submit  whether  the  complainants  have  any  legal  or 
equitable  right  to  control,  in  any  manner,  the  flow  of  water  in 


504  GILBEET  V.  MOEEIB  CANAL  &  BANK^G  00.  [dEC 

the  said  creek  for  any  purpose ;  yet  they  deny  that  it  is  their 
intention  to  construct  the  embankments  of  their  canal  so  as  to 
prevent  the  flow  and  re-flow  of  the  tides  in  said  creek  ;  but  aver 
that  it  is,  and,  ever  since  they  commenced  to  take  measures  for 
the  repair  of  the  canal  at  Mill  Creek,  has  ever  been  their  inten- 
tion to  make  a  sluice  way,  in  size  two  feet  by  eight  feet,  and  to 
leave  the  same  at  all  times  open ;  and  that  such  aperture  will  be 
fully  sufficient  to  allow  the  tides  to  flow  and  re-flow  into  and 
from  the  said  creek,  as  it  would  do  if  such  embankment  was  not 
made. 

They  say,  that  the  said  canal  was  originally  constructed  from 
the  Passaic  to  the  Hudson  river  by  the  authority  of  the  Legis- 
lature, which  had,  as  they  submit,  full  power  to  confer  such 
authority.  That  the  said  canal  was  so  made  at  an  expense  of 
over  $210,000.  That  about  ^67,000  have  been  expended  by 
these  defendants  in  the  repair  of  the  said  canal  from  Newark  to 
Jersey  City.  That  if  they  are  enjoined  from  constructing  em- 
bankments across  the  said  creek,  the  canal  from  the  Passaic  to 
the  Hudson,  or  a  great  part  thereof,  will  be  worthless  to  these 
defendants,  and  they  know  of  no  practical  route  for  the  said 
canal  without  crossing  the  said  creek  ;  and  that  it  is  impossible 
to  cross  the  said  creek  by  means  of  a  ferry,  or  by  any  other 
means  than  embankments. 

There  were  several  depositions  annexed  to  the  answer. 

^.  0.  Zabriskie  and  P.  D.  Vrooin  in  support  of  the  applica- 
tion for  an  injunction.  They  cited  2  Story^s  Eq.  Jur.y  section 
921,  4 ;  Saxton^s  Ch.  192,  382 ;  19  Ves.  617 ;  6  John  Ch. 
489  ;  ^ngel  an  tick  waters^  57, 87, 88,  89,  90, 121 ;  1  Pick.  Rep. 
186;  1  Zab.  Rep.  588;  5  Wend.  451;  Bavies  Rep.  157;  11 
East.  765;  7  Man.  ^  Granger,  879;  2  lb.  165 ;  1  Bam.  if 
Cresw.  424 ;  23  Pick.  373,  398  ;  6  Paige,  565 ;  10  Mass.  Rep. 
70 ;  15  Wend.  132 ;  11  Peters,  420 ;  21  Pick.  344  ;  2  John. 
Ch,  439  ;  4  Paige,  510 ;  12  Peters  91 ;  1  Railway  cases,  159. 

P.  Bentley  and  F.   T.  Frdinghuysen  contra.     They  cited 
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Saxfan^s  CA.  384 ;  1  Kent's  Cam.  486,  7 ;  2  Story's  Eq.  Jw.y 
86C.  928,  4 ;  2  Petersy  245. 

The  Chancellor.  The  creek  is  large  enough,  in  width  and 
depth  of  water,  for  useful  purposes  of  navigation,  if  any  sudi 
navigation  were  wanted,  or  would,  with  the  present  means  o£ 
communication  with  New  York,  be  ever  used.  But,  certainly, 
this  creek  will  never  be  used  for  transporta^on  between  the  head 
of  it,  or  any  point  on  it  (it  being,  in  its  whole  length,  withinja 
mile  from  the  Jersey  City  ferry)  and  New  York,  now  that  there 
are  steam  ferry  boats  starting  every  few  minutes,  plying  betweea 
Jersey  City  and  New  York,  and  carrying  over  wagons  and  vehi* 
cles  of  all  descriptions,  with  their  loads.  It  would  be  idle  to 
suppose,  that,  with  such  facilities  for  crossing  the  Hudson,  at 
Jersey  City,  with  loaded  wagons,  any  person  would  unload  at 
any  point  on  this  creek,  and  put  his  produce  or  other  goods  on 
1)oard  a  boat  for  transportation  by  water  to  New  York,  twice  the 
distance,  and  which  "would  occupy  thrice  the  time,  or  more,  and 
be  at  the  trouble  and  expense,  on  reaching  New  York,  of  rep- 
leading his  produce  on  a  vehicle,  for  the  purpose  of  carrying  it  to 
its  destination  in  the  city. 

I  cannot  say  that  the  shutting  up  of  the  creek  would  be  a  pub* 
lie  nuisance,  as  obstructing  public  navigation ;  and  this  is  the 
only  ground  on  which  this  Court  could  interpose.  An  individual 
may  come  into  this  Court,  if  he  is  about  to  be  injured  by  the 
creation  of  a  public  nuisance,  for  an  injunction  ;  but  in  this  case 
it  is  evident  that  the  public  do  not,  and  would  not  use  this  creek 
for  the  purposes  of  navigation. 

There  is  a  bridge  over  this  creek  without  a  draw,  and  has 
been  for  eleven  years,  and  the  public  have  taken  no  step  to  open 
it  for  navigation. 

Again,  if  the  embankment  proposed  to  be  made  by  the  defend- 
ants shall  be  considered  a  public  nuisance,  the  nuisance  may  be 
abated  by  proceedings  at  law. 

Application  denied. 
32 


PREROGATIVE   COURT. 

DECEMBEK  TERM,  1850. 

I    ■  -         -  *-    •      -.  ■  - 

-In  the  matter  of  &e  accounts  of  the  Executors  of  Samuel 
Haines,  deceased. 

A.,  by  will,  gare  the  balk  of  his  estate  to  his  two  sons,  and  smsller  portiotts  to  his 
daughters,  and  appointed  the  sons  Executors  of  the  will;  and  the  wiU  contained 
this  claose,  "and  I  do  order  and  direct,  that  all  my  just  debts  and  expenses  be 
^atj  paid  and  satisfied  out  of  the  legacies  bequeathed  to  mj  two  sons/' 

!Md,  That  the  Executors  were  not  entitled  to  comoiissions  for  settling  the  estate. 
■  Md,  That  parol  evidence  that,  by  the  word  "expenses"  in  the  said  dause,  the  tes- 
tator intended  to  indude  the  expenses  of  settling  the  estate  was  lAadmisiible. 

Samuel  Haines>  deceased,  bj  his  "will,  bequeathed  and  de- 
yised  as  follows : 

"  It  is  my  will,  and  I  do  order  and  direct,  that  all  my  just 
debts  and  expenses  be  duly  paid  and  satisfied,  (by  my  Executors 
herein  named,)  out  of  the  legacies  bequeathed  to  my  two  sons, 
as  soon  as  conveniently  can  be  after  my  decease." 

He  then  bequeaths  to  his  wife  a  home  in  his  house,  consisting  ' 
of  two  rooms,  with  certain  privileges. 

He  also  gives  to  his  wife  such  household  goods  as  she  may  se- 
lect, previous  to  any  appraisement  of  his  personal  jyroperty ;  and 
gives  her  an  annuity  of  $50,  to  be  paid  to  her  by  his  son  ChiLrles, 
«nd  an  annuity  of  $70,  to  be  paid  to  her  by  his  son  Isaac ;  which 
said  sums  are  to  be  paid  out  of  the  devises  of  lands  made  by  the 
will  to  his  said  sons  ;  the  bequests  to  his  wife  to  be  in  lieu  of 
dower. 
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He  gives  and  devises  to  Charles  the:  sonthrweaterly  partof  Jns 
fann,  by  Hnes  given  by  the  will,  with  the  buildings  and  improve* 
ments  thereon,  in  fee^  which  south-westerly  part  oontiuns  78 1-2 
acres,  subject  to  the  payments  and  privileges,  before  mentieoedi 
to  his  wife. 

He  gives  and  devises  to  Isaao^  the  n(nrth-ea3terly  part  of-tbe 
said  farm,  by  the  lines  aforesaid,  oontaining  82  acreSy  with.  <th!e 
buildings  and  improvements  thereon,  in  fee,  subject  to  the  pay- 
ment of  the  said  money  before  mentioned  to  his  wife. 

He  devises  to  his  two  sons,  Charles  and  Isaac,  each  an<  undi- 
vided half  of  all  his  interest  in  a  certain  piece  of  cedar  swamp, 
and  the  remaining  part  of  a  certain  tract  of  |Hne  land,  after 
running  off  ten  acres  from  the  easterly  end  thereof,  which  he 
devises  to  his  grandson,  Samuel  H.  Roberts ;  the  whole  tract 
contming  50  acres. 

He  also  devises  unto  Charles  and  Isaac  a  tract  of  timber,  land 
containing  about  22  acres. 

He  directs  his  Executors  to  sell  aUhia  interest  in  another  tract 
of  cedar  swamp,  and  to  give  deeds  therefor ;  and  to  sell  all  the 
residue  of  his  personal  property,  after  his  wife  shall  have  se- 
lected such  goods,  &c.,  as  before  stated ;  the  proceeds  of  said 
sales  to  be  added  to  his  other  personal  estate,  if  any,  to  be^di- 
vided  and  paid  by  the  Executors  as  follows :  $100  to  his 
daughter  Ann,  wife  of  Samuel  Shreve,  and  the  re^ue  to  be 
equally  divided  between  his  daughter  Ann  and  Samuel  H.  vEU>b- 
erts  and  Elizabeth,  wife  of  Walter  Knight,  children  of  his 
daughter  Hannah,  deceased;  the  said  Samuel  and  Elizabeth 
taking  the  half  which  his  said  daughter  Hannah,  deceased,  would 
have  been  entitled  to  if  living. 

And  he  appoints  his  sons,  Charles  and  IsafM),  Executors  of 
the  will, ''  under  a  belief  and  confidence  that  they  will  peifiprm 
and  execute  the  6ameun«ll  things,.  Aceordbg  to  the  true  inteat 
and  meaning  thereof,  to^  the  best  of  their ,abiUty,and  undemtandr 
ing.    The  will  was  proved  December  8)  1847. 

In  October,  1849,  the  accounts  of  the,  Ejmiutora  were  fare- 
aented  to  the  Orphans'  Court  of  Cam4en  County  for  BeMle- 
ment.    The  accounts,  as  presented^  oontaitied  a  ^edit  to  'the 
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Executors  for  commiflBions  for  settling  the  estate,  on  $3921^, 
at  6  per  cent — $235,29;  and  struck  the  balance  in  theac- 
CQuntant's  hands,  to  be  disposed  of  according  to  the  will,  it 
13,828,02. 

Several  exceptions  were  taken  to  the  account  before  the  Or- 
phans' Court ;  and,  in  Februarj,  1850,  that  Court  ordered  the 
charge  for  commissions  to  be  struck  out,  and  allowed  the  ac- 
counts in  all  other  respects.  The  accounts  were  restated  accord- 
ing to  this  direction,  and  the  balance  in  the  hands  of  the  Ex- 
ecutors was  found  to  be  $3563,31. 

From  this  order  of  the  Orphans'  Court  the  Executon  ap- 
pealed to  this  Court. 

No  appeal  was  taken  by  the  exceptants  before  the  Oiphaitt' 
Court. 

The  respondent,  in  his  answer  to  the  petition  of  appeal,  siaM 
that,  at  the  hearing  before  the  Orphans'  Court,  the  ezoeptaots 
below  oflfered  Benjamin  Buckman,  Esq.,  who  drew  Ae  irill,*!^ 
was,  also,  a  subscribing  witness  thereto,  as  a  witnen  to  pioto 
that  the  testator,  by  the  words  used  in  the  will,  meaftt  and  iii- 
tended  that  his  said  sons  and  Executors  should  pay,  out  of  the 
property  giyen  to  them,  besides  paying  the  debts,  not  only  ike 
funeral  expenses,  but,  also,  all  the  expenses  and  charges  incideBk 
to  and  attending  the  settlement  of  the  estate ;  and  that  the  word 
"funeral"  was  intentionally  omitted,  before  the  word  "ex- 
penses," with  a  view  of  fully  expressing  such  meaning  and  in- 
tention ;  but  that  the  Orphans'  Court  refused  to  admit  the  eri- 
dence  so  oflfered. 

The  respondent  denies,  that  the  allegation,  in  the  petition  of 
appeal,  that  the  Executors  were  subjected  to  great  expense  and 
trouble,  or  either,  in  settling  the  estate,  is  true. 

And  he  says,  that  in  the  amount  on  which  commissions  were 
charged  by  the  Executors  are  included  $1131,36  due  and  owing 
from  the  appellants  themselves  to  the  estate,  the  sum  of  $230,86 
due  from  Samuel  H.  Roberts,  one  of  the  distributees,  and  the 
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sum  of  $20,10  due  £rom  the  respondent  to  the  testator ;  T?hich 
two  last  mentioned  sums  were  merely  deducted  from  the  shares 
of  said  two  distributees. 

All  the  exceptions,  except  that  which  relates  to  the  com- 
missions, were  arranged  between  the  parties  before  the  argument 
in  the  Prerogative  Court. 

Dudley  for  the  Appellants. 

Browning  for  the  Respondents. 

The  O&Diif  ary.  Each  of  the  sons  get,  by  the  will,  a  farm, 
with  buildings  aod  improvements  on  it,  one  of  73  acres,  and  the 
other,  of  82  acres  ;  and  the  two,  together,  get  40  acres  of  pine 
land,  and  22  acres  of  timber  land,  and  an  undivided  half  of  the 
testator's  interest  in  a  piece  of  cedar  swamp,  the  number  of  acres 
in  which  is  not  stated.  I  am  ignorant  of  the  value  of  the  lands 
devised  to  the  sons.  The  two  shares  of  the  daughter  and  ihe 
children  of  the  deceased  daughter,  as  the  account  now  stands, 
will  be  but  $1781.65,  each  share. 

Nor  have  I  any  knowledge  of  the  amount  of  the  debts  to  be 
paid  by  the  sons.  Executors,  out  of  the  lands  devised  to  them. 

The  Orphans'  Court  allowed  no  commissions ;  being  of 
opinion,  that  the  will  required  the  sons,  Executors,  to  settle  the 
estate  without  charge. 

The  will  provides,  "  that  my  just  debts  and  expenses  be  duly 
paid  and  satisfied,  by  my  Executors,  (the  two  sons,)  out  of  the 
legacies  bequeathed  to  my  two  sons."  In  the  lands  deviled  to 
the  sons  they  have  in  their  own  hands  the  fund  out  of  which  the 
debts  and  expenses  are  to  be  paid.  The  personal  estate  is  not 
to  pay  the  debts  and  expenses.  The  sons,  to  whom  this  fund  for 
the  payment  of  the  debts  and  expenses  is  given,  are  made  Ex- 
ecutors of  the  will,  and  as  such  are  to  settle  the  estate.  The 
clause  may  be  properly  read  thus  :  my  debts  and  expenses  to  be 
paid  by  my  sons,  whom  I  appoint  Executors,  out  of  the  property 
bequeathed  to  them. 
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Paying  debts  is  a  p&rt  of  the  services  for  which  commiBOflDr 
are  allowed.  The  debts,  in  this  case,  being,  by  the  will,  to  be 
paid  out  of  property  devised  to  the  sons,  they  shoald  receive  d» 
commissions  for  that  service.  The  devise  to  them  was  the  con- 
sideration, in  the  mind  of  the  testator,  why  the  sons  should  paj 
the  debts.  Testates  frequently  provide  in  their  wills  a  mode  or 
amount  of  compensation  to  Executors  for  settling  the  estate. 

The  word  ^^  expenses"  is  never  used  to  signify  expenses  during 
the  life  of  the  testator  ;  they  would  be  debts.  The*  clauso^BUj 
be  read  thus  :  all  my  debts,  and  the  expenses,  to  be  paid  hjnj 
Executors  out  of  the  property  devised  to  my  sons ;  and  I  tlmk 
this  would  mean,  the  expenses  of  the  Executors  in  settling  the 
estate,  and,  the  will  making  the  sons  Executors,  would  pot  it  on 
them  to  pay  the  debts. 

The  clause  is  in  substance  this :  That  all  my  just  debts  ui 
expenses  be  paid  by  my  executors  out  of  the  property  given  ti 
them ;  that  is,  that  all  debts  and  all  expenses  be  pud  by  thett* 

If  the  bulk  of  the  estate  is  given  to  the  sons,  it  isaperntf- 
sive  consideration  in  favor  of  the  conclusion  reached 'by  the 
Orphans'  Court.  The  Judges  of  that  Court  may  be  Bvp^oeed 
to  have  known  whether  the  sons  had  the  bulk  of  the  estate.  No 
information  has  been  given  to  me  by  the  appellants  as  to  die 
value  of  the  lands  given  to  the  sons.  The  parol  evidence  ei- 
cliided  by  the  Orphans'  Court  was  inadmussible.  The  order  of 
the  Orphans^  Court  will  be  afiSrmed. 

Order  accordingly. 


CASES  IN  CHANCERY. 

MARCH  TBRlf,  1851. 


PlumLey  V.  Plumley. 


A.  oonrejed  lands  to  B.,  in  trust  for  the  use  of  M.  P.,  wife  of  J.  P.>  during  bsr  life, 

.  and  after  her  death  to  the  use  of  the  children  of  said  J.  P.  and  M.  P.  The  tmslM 
died.  J.  P.  and  M.  P.  exhibited  their  bill,  praying  that  a  new  trustee  be  ap- 
pointed ;  making  the  children  of  the  oompkinants,  on!  j,  defendants. 

Ifdd,  on  demurrer,  that  the  heirs  at  law  of  the  tnvtee  should  bare  been  made  partiM. 

Leare  was  given  to  amend  by  adding  parties. 

On  the  27th  June,  1850,  John  Plumley,  and  Mary,  his  wife, 
exhibited  their  bill,  stating  that,  by  deed  dated  January  1, 1819, 
John  Philips,  junior,  for  the  consideration  of  $50,  to  him  paid 
or  secured  by  Hannah  Hart,  conyeyed  to  the  said  Hannah  Hart, 
in  trust  f5r  the  use  of  Mary  Plumley,  wife  of  said  John  Plum- 
ley, during  her  life,  and  to  her  heirs  after  her  decease,  share 
and  share  alike,  and  to  their  heirs  and  assignees  forever,  a  cer- 
tain lot  of  land  (describing  it)  to  have  and  to  hold  unto  the  said 
Hannah  Hart  for  the  uses  and  purposes  aforesaid. 

That  on  the  1st  April,  1830,  Thomas  R.  Taylor  and  Susan, 
his  wife,  by  deed  of  that  date,  for  the  consideration  expressed 
of  $100,  conveyed  to  the  said  Hannah  Hart  and  her  heirs  and 
assigns,  the  lot  of  land  (describing  it),  in  trust,  to  the  use  of 
John  Plumley  and  Mary  his  wife,  and  the  survivors  of  them,  for 
and  during  their  natural  lives,  and,  after  the  decease  of  such 
survivor,  to  the  use  of  the  said  John  and  Mary,  their  heirs  and 
assigns  forever. 

That  said  Hannah  Hart  accepted  and  acted  upon  the  said 
trusts  until  her  decease ;  and  that  she  died,  in  1886,  intestatey 
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^  thftt  i^  sneoessor  in  the  said  trusts  has  been  appointed. 
TK  ohildren  of  the  complainants  are  the  only  defendants.  The 
Kill  pr»J«  *****  '  ^^^  trustee  may  be  appointed. 

One  of  the  defendants  demurred  to  the  bill,  on  the  ground, 
tbai  it  appears  by  the  bill  that  the  heirs  at  law  of  Hannah  Hart, 
Aaeeased,  ought  to  be  made  parties. 

Jltadty^  in  support  of  the  demurrer,  cited  Hill  on  trustees, 
30g;  2  P.  Wms.,  626,  736 ;  1  Bamw.  tf  Jlld.,  605 ;  16  Ves., 
27;  1  Simons. y  264. 

$,  R.  Hamilton  contra. 

The  Chancellor.    The  demurrer  is  allowed ;  with  costs. 
The  complainant  has  liberty  to  amend  his  bill  by  adding  parties.^ 
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William  N.  Brundage  and  Mary  Ann,  his  wife,  v.  Good- 
fellow. 

InjuDctioB  allowed  to  prevent  waste  bj  a  widow  on  the  lands  in  her  possession  aA- 
signed  to  her  for  her  dower. 

On  a  bill  against  a  widow  in  possession  of  lands  assigned  to  her  for  her  dower,  to  siaj 
waste,  a  decree  ^o  oon/esso  was  taken,  and  an  order  of  reference  made  to  a  Master 
to  take  an  account  of  the  waste  done ;  the  order  directing,  that  notice  of  the  time 
and  place  of  proceeding  before  the  Master  be  given  to  the  defendant;  which  notio6 
was  served ;  but  the  defendant  did  not  appear  before  the  Master.  The  Master's 
report  was  filed  September  3, 1850.  No  rule  to  confirm  the  report  nUi  was  entered. 
On  the  9th  September,  1850,  exceptions  to  the  report  were  filed.  At  the  December 
term,  1850,  a  motion  was  made,  on  the  part  of  the  complainants,  to  strike  the  ex- 
ceptions from  the  files. 

Mild,  that  when  the  order  of  reference,  on  a  decree  pro  eo^feuo,  directs  that  notioe  of 
proceeding  before  the  Master  be  given  to  the  defendant,  a  rule  to  confirm  the  report 
of  the  Master  nm  should  be  entered  on  the  part  of  the  complainant  Motion  de- 
nied. 

Where  a  decree  pro  ean/esto  is  taken,  and  a  reference  to  a  Master  ordered,  and  no 
notice  to  the  defendant  to  attend  the  Master  is  necessary,  and  no  rule  to  con- 
firm his  report  nin  is  required,  (as  bj  rule  4,  article  14  of  the  rules,)  if  excep- 
tions are  filed  to  the  report,  it  seems,  that  the  complainant  may  set  the  ctnte 
down  preparatory  to  further  directions  or  to  a  final  decree;  and,  if  the  exceptions 
be  overruled,  may  get  a  final  decree  at  the  term  at  which  the  cause  is  so  set  down. 

The  bill,  filed  February  26, 1860,  by  Wm.  N.  Brundage  and 
Mary  Ann,  his  wife,  states,  that  Hezekiah  Goodfellow  died  seized 
of  certain  real  estate  in  Middlesex  County,  leaving  his  widow, 
Fanny  F.  Goodfellow,  and  his  children,  Mary  Ann,  one  of  the 
complainants,  (and  others,  naming  them.) 

That,  since  the  death  of  the  said  Hezekiah,  the  one  third  part 
of  the  said  real  estate  was  assigned  and  set  off  to  his  said  widow 
as  her  dower  therein/  That  the  said  widow  then  had  and  still 
retains  possession  of  the  same. 

That  the  said  third  part  includes  about  six  acres  of  wood 
land ;  and  that  the  complainant,  Mary  Ann,  with  the  said-  other 
children  of  the  said  Hezekiah,  are  entitled  to  the  inheritance  of 
the  said  third  part. 
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That  the  said  wi(k'w  has  committod  great  waste,  spoil  and 
destruction  in  and  upon  the  said  third  part  so  set  off  to  her  for 
her  dower,  by  cutting  down  the  timber  and  trees  which  were 
standing  and  growing  thereon  ;  a  large  quantity  whereof,  cut  up 
into  cord  wood,  now  remains  thereon,  which  she  intends  to  sell. 
That  she  has  two  laborers  employed,  who  are  now  eugaged  in 
cutting  down  the  timber  and  trees  standing  on  said  third  part, 
with  intent  to  sell  the  same ;  and  that  the  cofiiplainants  have 
been  informed  and  believe,  that  the  said  widow  intends  to  pro- 
cure, or  has  already  procured,  another  laborer  for  the  purpose  of 
more  speedily  cutting  down  the  said  trees  and  timber.  That 
she  has  repeatedly  cut  down  or  caused  to  be  cut  down  trees  and 
timber  standing  on  said  third  part,  and  caused  the  same  to 
be  carried  off  said  premises  and  sold,  and  has  appropriated  the 
proceeds  of  the  sale  thereof  to  her  own  use.  That  she  hath 
repeatedly  threatened  to  cut  down  all  the  trees  and  timber  stand- 
ing on  s&id  third  part  and  to  sell  the  same,  and  to  remove  the 
buildings  standing  thereon.  And  that  the  complainants  have 
reason  to  believe,  and  do  believe,  that  she  intends  to  commit  fur- 
ther waste  upon  said  premises  by  cutting  down  the  wood  and 
timber  now  growing  and  being  thereon,  and  selling  the  same* 
That  she  has  cut  trees  and  timber  from  said  third  part  more  than 
sufficient  for  her  own  consumption  and  use,  and  for  the  express 
and  avowed  purpose  of  selling  the  same,  and  of  appropriating 
the  proceeds  of  the  sale  thereof  to  her  own  use.  That  the  trees 
and  timber  which  she  is  now  cutting  down  are  not  cut  down  for 
her  own  consumption  and  use,  but  for  the  purpose  of  selling  the 
same  for  her  own  benefit.  That  the  said  widow  is  the  owner  in 
fee  of  another  and  large  tract  of  wood  land,  situated  near  her 
place  of  residence,  and  hath  no*  cause  or  necessity  for  cutting 
down  any  of  the  trees  or  timber  standing  on  the  said  land  so 
assigned  to  her  for  her  dower  as  aforesaid.  That  the  same  is 
done  by  her  for  the  purpose  of  realising  money  for  her  benefit. 
That  the  complainants,  or  one  of  them,  have  frequently  requested 
her  to  desist  from  cutting  said  timber  and  trees,  other  than  such 
as  were  necessary  and  to  which  she  was  entitled  as  her  reasona- 
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ble  estovers,  for  her  use  and  consumption,  and  to  desist  from 
committing  waste  and  destrnction. 

The  bill  prays  that  an  account  may  be  taken  of  the  wood  and 
timber  which  has  been  cut,  and  which  she  has  caused  to  be  carried 
away  and  sold ;  and  that  the  said  widow  may  be  decreed  to  pay 
to  the  complaimants  their  proportion  of  the  value  thereof ;  and 
that  she  may  be  restrained  by  injunction  from  cutting  down  or 
destroying  the  timber  or  other  trees  standing,  growing  or  being 
on  the  said  third  part,  and  from  taking  away,  or  causing  to  be 
taken  away  any  wood  lying  or  being  on  said  premises,  excepting 
such  wood  as  she  is  by  law  entitled  to  cut  and  take  as  and  for 
her  necessary  and  reasonable  estovers,  and  from  selling  any  wood 
lying  or  being  on  said  premises,  and  from  committing  any  jfurther 
waste ;  and  for  such  other  and  further  relief,  &c. 

The  injunction  prayed  was  allowed. 

On  the  25th  of  June,  1850,  a  decree  pro  confesso  was  taken, 
on  default  of  appearance,  plea,  answer  or  demurrer;  and  an 
order  of  reference  to  a  Master,  to  take  an  account  of  the  num- 
ber and  quantity  of  the  trees,  wood  and  timber  that  had  been 
cut,  and  which  had  been  carried  away  and  sold,  or  which  the  said 
widow  has  otherwise  disposed  of;  excepting  such  parts  thereof 
as  she  may  have  used  as  and  for  her  necessary  estovers ;  and 
also  the  value  thereof ;  and,  also,  what  proportion  thereof  is  due 
to  the  complainants,  as  and  for  their  interest  therein,  in  right  of 
the  complaimant,  Mary  Ann  Brundage.  And  that  notice  of  the 
time  and  place  of  such  inquiry  be  given  by  the  complainants  or 
their  counsel  to  the  said  defendant. 

The  Master  reported,  that  no  evidence  was  produced  before 
him  of  the  number  of  trees  cut.  But  he  reports,  that  the  de* 
fendant  has  cut  upon,  and  carried  away  from  the  said  third  part 
sixty  cords  of  cord  wood,  which  she  has  sold  or  otherwise  dis^ 
posed  of;  and  that  the  value  thereof  is  $166.  And  that  the 
complainants,  in  right  of  the  complainant  Mary  Ann,  are  eih 
titled  to  one  equal  fourth  part  thereof,  equal  to  f  41«25« 
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Notice  of  the  time  and  place  of  the  inquiry  before  the  Master 
was  served,  according  to  the  order  of  reference  in  that  respect ; 
but  the  defendant  did  not  appear,  nor  any  person  in  her  behalf. 

The  Master's  report  is  dated  August  81, 1850,  and  is  marked 
filed  September  3d,  1850.  No  rule  to  confirm  the  report  nUi 
was  entered. 

'  On  the  9th  of  September,  1850,  exceptions  were  filed  to  the 
report. 

At  the  December  term,  1850,  a  motion  was  made,  on  the 
part  of  the  complainants,  to  strike  the  exceptions  from  the  files. 

^.  V.  Schenck  in  support  of  the  motion. 

1st.  The  exceptions  were  not  set  down  by  the  defendant  for 
hearing  at  this  term.  2  Mad.  Ch.  390  ;  1  J^Tewland  Ck.  Pr. 
845 ;  1  Hoist.  Dig,  230. 

2d.  Notice  to  the  defendant  to  appear  before  the  Master  was 
ordered  by  the  order  of  reference,  and  was  served ;  but  the  de- 
fendant did  not  appear  before  the  Master.  5  John.  Ch,  78 ;  1 
Hof.  Ch.  P.  250 ;  13  Petersy  859 ;  1  Potge,  145 ;  2  Han. 
Ch.  116 ;  1  Hoist.  Dig.  236 ;  4  Barb  *  Harr.  Eq.  Dig.  606, 
JVb.  16 ;  3  John  Ch.  80. 

H.  V.  Speery  contra,  referred  to  sec.  4,  art.  14,  of  the  roles 
of  the  Court;  2  Greenes  Ch.  487. 

The  Chancellor.  The  order  of  reference,  directed  that  no- 
tice of  proceeding  before  the  Master  be  given  to  the  defendant. 
The  case  made  by  the  bill  was  such,  that  an  order  for  proof, 
only,  might  duly  have  been  made,  instead  of  a  decree  pro  con- 
fesso  and  an  order  of  reference ;  though  the  latter  course  was 
proper ;  and,  this  course  being  taken,  it  was  thought  proper  to 
require  notice  to  be  given  to  the  defendant  of  the  time  and  place 
of  proceeding  before  the  Master.  Notice  was  given,  according- 
ly, and  the  defendant  did  not  appear  before  the  Master. 
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Rale  4  of  Art.  14  of  the  rules  provides,  that  where  the  com- 
plainant's bill  shall  be  ordered  to  be  taken  pro  canfesso,  and  there 
shall  be  a  reference  to  a  Master  ordered,  the  complainant  may 
proceed  before  the  Master  without  notice  to  the  defendant,  and 
it  shall  not  be  necessary,  upon  the  coming  in  of  the  Master's 
report,  to  enter  a  rule  to  confirm  the  same  nisi^  or  to  set  the 
cause  down  preparatory  to  further  directions  or  to  a  final  decree, 
unless  directed  by  the  Court,  or  the  report  shall  be  excepted  to* 
Does  this  dispense  with  the  entry  of  a  rule  to  confirm  the  report 
Tim  in  a  case  where  by  the  order  of  reference  the  complainant 
was  directed  to  give  notice  .of  proceeding  before  the  Master  1 
I  am  inclined  to  think  it  does  not.  It  is  not  a  case  under  the 
4th  rule,  because  the  complainant  could  not  proceed  before  the 
Master  without  notice,  as  provided  in  that  rule,  for  the  reason 
that  the  order  of  reference  expressly  required  notice.  Rule  6, 
Art.  14,  shows,  that  an  order  to  confirm  a  report  nisi  is  not  dis* 
pensed  with  by  reason  of  the  defendant's  haying  been  notified 
to  attend  the  Master  and  neglecting  to  do  so ;  but,  only,  that  the 
order  nisi  need  not  in  that  case  be  served  on  the  defendant,  and 
that  the  report  shall  become  absolute  of  course,  unless  cause  be 
shown  to  the  contrary.  It  seems  to  me  that  in  this  case  a  fule 
to  confirm  the  report  nisi  should  have  been  entered  on  the  part 
of  the  complainant.  This  was  not  done.  This  is  sufficient  to 
show  that  the  motion  to  strike  the  exceptions  from  the  files  can- 
not prevail. 

Having  thus  disposed  of  the  motion,  it  is  not  necessary  to  ex- 
press any  opinion  upon  the  question  which  was  argued,  whether, 
when  exceptions  are  filed,  in  a  case  falling  under  the  4th  rule, 
it  is  for  the  complainant  to  set  the  cause  down  preparatory  to 
further  directions  or  to  a  final  decree,  or  for  the  defendant  to  set 
down  the  exceptions  to  be  argued. 

Independently  of  our  rules,  I  think  the  practice  is  for  the  de- 
fendant to  bring  on  the  hearing  on  the  exceptions.  2  Mad.  Ch. 
890,  margin  ;  1  Jfewland^s  Ch.  Pr.  345.  Filing  exceptions  is 
not,  alone,  sufficient  cause  against  making  absolute  the  order  to 
confirm  the  report  nisi  ;  an  order  for  setting  down  the  excep- 
ti<m8  to  be  argued  must  also  be  obtained  by  the  defendant ;  thou^ 
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k  16  said,  in  1  Jfewland^  845)  that  dihet  party  may  obtain  this 
order.  Oar  praotice,  I  dnnk^  has  been  for  the  defendant  to  set 
down  his  exceptions  to  be  argued.  It  may  be  that  mle  4,  above 
referred  to,  has  changed  the  general  practice  of  the  Ooort.  And 
I  make  a  remark  or  two  for  the  purpose  of  suggesting  the  in- 
quiry whether  such  change  has  been  made  by  this  rule,  and  of 
calling  the  attention  of  the  members  of  the  bar  to  it. 

It  seems,  from  the  terms  of  this  rule,  that,  when  the  report  is 
excepted  to,  the  complainant  cannot  get  a  final  decree  without 
setting  down  the  cause  preparatory  to  further  directions  or  to  a 
final  decree.  The  rule  says,  it  shall  not  be  necessary  for  the 
complainant  to  set  the  cause  down  preparatory  to  further  direc- 
tions or  to  a  final  decree,  unless  the  report  be  excepted  to.  This 
seems  to  show  that  when  the  report  is  excepted  to,  it  is  for  tiiie 
complainant  to  set  down  the  cause ;  and  if  soi  he  sets  it  down, 
not  upon  the  report  only,  for  if  there  was  nothins^  but  the  report 
it  would  not  be  necessary,  under  this  rule,  to  set  the  cause  down 
at  all,  but  upon  the  report  and  exceptions,  preparatory  to  further 
directions  or  a  final  decree ;  and  in  this  way,  if  the  exceptions 
be  overruledi,  the  complainant  may  get  a  final  decree  at  the  term 
at  which  the  cause  is  so  set  down;  whereas,  if  the  defendant  is 
first  to  set  down  the  exceptions  to  be  argued,  it  would  be  a  ques- 
tian  whether  the  complainant  could  get  a  final  decree  at  that 
term,  he  having  not  set*the  cause  down.  It  may  be  that,  if  the 
defendant  sets  down  his  exceptions  to  be  argued,  and  they  are 
overruled,  the  case  would  then  stand  as  a  case  under  this  rule  in 
which  no  exceptions  were  filed,  (considering  overruled  exceptions 
as  no  exceptions,)  and  that  the  complainant  would  then 'be  enti- 
tled, under  this  rule,  to  his  final  decree,  though  he  had  not  set 
the  cause  down  ;  or  it  may  be  that,  notwithstanding  the  defend- 
ant sets  down  his  exceptions  to  be  argued,  the  complainant  may 
also  set  the  cause  down  preparatory,  &c^  at  the  same  term,  and 
so  be  prepared  to  take  his  final  decree  if  the  exceptions  be  over- 
ruled. 

But  it  is  clear,  that  if  the  complainant  follows  this  4th  role, 

uid,  when  the  report  is  excepted  to,  sets  his  cause  downpre- 

^pavatory,  ^.^  he  will  get  his  decree  at  that  term  if  the  esoqp- 
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tions  be  oyerrnled.  And  it  may  be  that  this  role  was  adopted 
for  the  purpose  of  avoiding  the  difficulty  and  delay  that  might 
occur,  or  that  was  apprehended,  from  the  defendant's  being  re- 
qtnred  to  set  down  his  exceptions  to  be  argued.  These  are  ini^e 
suggestions.    The  motion  is  denied  on  the  ground  first  stated. 
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St.  Mary's  Church,  Burlington,  v.  Samuel  W.  Stochoi. 

Specific  performance,  at  the  instance  of  a  vendor,  will  not  be  decreed,  imlM  kii 
ability  to  make  a  title  which  will  Becurc  to  the  purchaeer  the  full  enjojnait  of  Ae 
property,  free  from  cmbrrrassment,  be  unquestionable. 

Where  the  purpose  to  which  the  money  arising  from  the  sale  of  lands  bj  a  tmlea  i 
required  to  be  applied  is  of  a  definite  and  limited  nature,  it  aeemi,  that  the  p«> 
chaser  is  bound  to  see  to  the  proper  application  of  the  purchase  moncj. 

Liquidated  damages. 

On  the  25th  of  January,  1709,  by  a  grant  from  Queen  Asne, 
reciting  that  it  will  tend  to  the  welfare  of  any  people,  and  fill 
be  conducive  to  the  establishment  of  the  true  religion,  and  diA 
promotion  of  piety  and  virtue,  that  all  possible  encouragement  te 
given  for  the  erecting  and  building  of  convenient  places  fixr  diA 
preaching  of  the  word  of  God  and  administration  of  the  Hdj 
Sacraments,  according  to  the  doctrine  and  liturgy  of  the  Chmtii 
of  England,  and,  also,  that  a  sufficient  maintenanoe  be  prorided 
for  an  Orthodox  clergyman  to  live  and  reside  amongit  themi 
and  reciting  that  the  ^^  Rev.  Mr.  John  Talbot,  miiuater  of  thfi 
Church  of  St.  Mary's,  in  our  town  of  Burlington,"  Daiud 
Coxe,  (and  others,  naming  them,)  have,  by  their  petition  to  CoL 
Richard  Ingoldesby,  our  Lieutenant  Governor  and  Commander- 
in-Chief  of  our  Province  of  New  Jersey,  desired  that  they  nu^ 
have  our  Royal  grant  and  charter  enabling  them  to  act  as  ft 
Body  Corporate  by  the  name  of  the  Minister,  Church  Wardeoi 
and  Vestrymen  of  St.  Mary,  in  Burlington ;  and  that  they  mii^t 
have  power  to  receive  gifts,  to  purchase  lands  and  houses,  to 
make  leases,  and  to  make  such  rules  and  orders  for  the  duponl 
of  their  Church's  affairs  as  will  be  agreeable  to  the  laws  tnd 
constitutions  of  our  Kingdom  of  Great  Britain :  the  said  Qneoi 
willed,  ordained,  constituted,  appointed  and  granted,  that  the 
Rev.  Mr.  John  Talbot,  Master  of  Arts,  and  the  minister  of  cor 
town  of  Burlington  for  the  time  being,  Robert  Wheeler  aad 
George  Willis,  Church  Wardens  of  our  said  Church,  and  thi 


1 851]  ST.  MABY^S  OHinWM  V.  STOCOktbK.  681 

two  Church  Wardens  for  the  time  being,  Col.  Daniel  Coxe'^' 
Lieut.  Col.  Hugh  Huddy,  trro  of  our  Council  for  our  said  ProY-^ 
ince,  Jeremiah  Bass,  Esq.,  our  Secretary  of  our  said  Province, 
Alexander  Griffith,  Esq.,  our  Attomey-Greneral,  Thomas  Reyell, 
(and  others,  naming  them,)  and  their  successors  to  be  elected  in 
manner  as  is  hereafter  directed,  be,  and  forever  hereafter  shiiH 
be  one  body  politique  and  corporate,  in  deed  and  in  name,  by^' 
the  name  of  the  Minister,  Church  Wardens  and  Vestrymen' of 
the  Church  of  St.  Mary,  in  Burlington,  and  them  and  their  suc- 
cessors, by  the  same  name.     We  do  by  these  presents,  foruiij^t 
our  heirs  and  successors,  make,  ordain,  constitute  and  declarir' 
one  body  politique  and  corpor^iite,  in  deed  and' in  name,  to  hirt(r 
community  and  succession  perpetual,  and  that  they  and'thcSr' 
succecftiKyrs,  by  that  name^  shall  and  may  forever  herv^^t*  ^' 
peirsons  able  and  capable  in  the  law  to  purchase^  hiive^  take,  re-^ 
oeive  and  enjoy,  to  them  and  their  successors,  messtiages,  landi^^ 
tenements,  rents,  liberties,  privileges,  jurisdictions,  franehisetf^ 
and  otiier  hereditaments  whatsoever,  in  fee  and  perpetuity,  not 
t^  exceed  the  yearly  value  of  jCSOO  sterling  per  annum ;  aiid 
also^tates  for  lives  or  years,  and  all  goods,  chattels  and  thihgtr 
whatsoever,  for  the  better  support  and  maintenance  of  an  Ortho-^ 
dox  minister  in  the  said  Church  and  the  promotion  of  piety  and 
religion,  and  likewise  the  maintaining  and  keeping  in  good  re^ 
pair  the  fabrick  of  the  said  Church,  and  providing  decent  oiuia- 
ments  for  the  same ;  as  also  full  power  to  give,  grant,  bargain^' 
sell  and  dispose  of  any  of  the  said  lands,  either  for  term  of 
years  or  in  fee  :  Provided  always,  that  such  and  so  many  lands 
of  the  full  value  of  such  as  are  sold  be  bona  fide  purchased  and 
settled  for  the  uses  aforesaid  ;  and  it  gives  to  the  said  persons; 
^and  their  successors  forever,  that,  on  Monday  in  Easter  week, 
yearly,  at  some  convenient  place  to  be  by  them  appointed,  of 
which  notice  shall  be  given  by  the  minister  on  Easter  day,  be- 
tween the  hours  of  eight  and  twelve  in  the  morning,  to  elect  and 
choose,  by  majority  of  voices,  two  Church  Wardens,  and  so 
many  Vestrymen  as  shall  be  wanting  to  complete  the  number  of 
twelve  Vestrymen  besides  the  two  Church  Wardens,  out  of  the 
most  substantial  communicants  of  and  in  the  said  Church.    It 
83 
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gives  power  to  constitate,  ordain  and  make  any  constitatioDl, 
laws,  ordinances  and  statutes,  not  contrary  to  the  laws  of  thi 
kingdom  of  Great  Britain  and  the  present  constitations  of  ik 
Church  of  England,  and  to  make  leases  for  their  lives  or  H 
years,  and  also  bargains,  sales  or  grants  in  fee,  upon  the  proTiii 
aforesaid.  And  that  ^^our  letters  patents,  or  the  inrdhna 
thereof,  shall  be  good,  firm,  valid  and  efiectual  in  the  law,  M 
cording  to  '^  our  Royal  intentions  herein  before  declared."  ^*h 
witness  whereof  we  have  caused  these  our  letters  to  be  nd 
patents,  and  our  seal  of  our  said  Province  of  New  Jersey  to  I 
hereunto  affixed.  Witness  our  trusty,  &c.,  Richard  Ingoidflib] 
Esq.,  our  Lieut.  Grovernor  and  Commander-in-Chief  in  tad  ova 
our  said  provinces  of  New  Jersey  and  New  York  and  aU  A 
territories  and  tracts  of  land  depending  thereon  in  America)  n 
Vice  Admiral  of  the  same,  &c.,  at  Burlington,  in  our  n 
Province  of  New  Jersey,  the  twenty-fifth  day  of  Januaiyy 
the  eighth  year  of  our  reign,  Anno  Dom.,  1709. 

"  J.  Bass,  Secretary." 
On  the  29th  Oct.,  1712,  John  Tatham',  of  New  York,  ao 
Mary  his  wife,  by  an  indenture  between  them,  of  the  one  pan 
and  ^'  his  Excellency  Robert  Hunter,  Esq.,  Captain>Grenen 
and  Grovemor  in  Chief  of  the  provinces  of  New  York  and  Nei 
Jersey  and  the  territories  depending  on  them  in  America,  &c> 
and  one  of  the  members  of  the  Right  Honourable  the  Societ 
for  the  Propagation  of  the  Gospel  in  foreign  parts,  of  the  othc 
part,  for  and  in  consideration  of  the  sum  of  £600  sterling  ti 
him  the  said  John  paid  by  the  said  Robert  Hunter,  granted 
bargained,  sold,  enfeoffed,  assigned  and  confirmed  unto  the  stid 
Robert  Hunter,  his  heirs  and  assignees  forever,  all  that  certain 
tract  of  land  at  Burlington  upon  Delaware  River,  (describiiq 
it,)  containing  about  fifteen  acres ;  also  all  that  lot  called*  w»ter 
lot,  (describing  it)  ;  also  a  certain  piece  of  meadow  Iw^j 
(describing  it,)  containing  about  ten  acres ;  also,  all  that  other 
two  acres  of  meadow  land,  (describing  it,)  containing  about  two 
acres;  together  with  the  large  mansion  house  upon  the  to' 
mentioned  tract  of  land,  and  other  the  houses,  outhouses,  &e.* 
To  Have  and  to  Hold  unto  the  said  Robert  Hunter,  his  heifl 
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and  assigns  forever,  to  and  for  the  sole  and  only  proper  use, 
benefit  and  behoof  of  the  Right  Honourable  the  Society  for  the 
Propagation  of  the  Gospel  in  foreign  parts,  and  of  their  sncces* 
sors  and  assigns  forever,  and  to  no  other  use  or  uses  whatsoever. 
On  the  13th  of  April,  1803,  by  an  Indenture  between  "The 
Society  for  the  Propagation  of  the  Gospel  in  foreign  parts,"  of 
the  one  part,  and  the  Minister,  Church  Wardens  and  Vestrymen 
of  Saint  Mary's  Church,  in  the  City  of  Burlington,  in  the  State 
of  New  Jersey,  of  the  other  part,  reciting,  that  the  said  party 
of  the  first  part  are  seized  in  fee  simple  of  the  lota  of  land 
therein  described  (being  the  lots  of  land  conveyed,  as  aforesaid, 
to  Robert  Hunter  for  their  use) ;  and  that  the  lands  and  premises 
'  were  originally  designed  by  the  said  society  for  the  support  and 
maintenance  of  the  Episcopal  Church  in  the  said  city  of  Bur* 
lington;  but,  since  the  separation  of  the  Colonies  from  the 
Kingdom  of  Great  Britain,  have  for  the  most  part  laid  open  and 
unproductive  either  to  the  said  Society  or  to  the  said  Episcopal 
Church ;  and  that  the  Minister,  Church  Wardens  and  Vestry- 
men of  the  said  Church  have  earnestly  requested  of  the  said  So- 
ciety to  grant  and  convey  the  said  premises  to  and  for  the  use 
and  maintenance  of  the  said  Episcopal  Church  in  the  city  of 
Burlington  ;  the  said  Society  for  the  Propagation  of  the  Grospel 
in  foreign  parts,  for  and  in  consideration  of  the  request  aforesaid 
and  of  five  shillings  to  the  said  society  paid  by  the  said  Min- 
ister, Church  Wardens  and  Vestrymen,  did,  ''  according  to  their 
estate  and  interest  in  the  premises,  and  so  far  as  they  lawfully 
can  or  may,  but  not  further  or  otherwise,''  grant,  bargain,  sell, 
enfeoff,  &c.,  to  the  said  Minister,  Church  Wardens  and  Vestry- 
men, and  their  successors  and  assigns.  All,  &c. :  To  Have  and 
to  Hold  unto  the  said  Minister,  Church  Wardens  and  Vestry- 
men, their  successors  and  assigns  forever,  for  the  use  and  main- 
tenance of  the  Episcopal  Church  in  the  city  of  Burlington  afore- 
sud,  and  to  and  for  no  other  use  or  uses  whatsoever.  And  the 
said  society  for  the  propagation,  &c.,  did  by  the  said  Indenture 
covenant  and  agree,  to  and  with  the  said  Minister,  Church 
Wardens  and  Vestrymen,  their  successors  and  assigns,  that  they 
the  said  Minister,  &c.,  their  successors  and  assigns,  should 
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might,  at  all  times  thereafter,  have,  hold,  occupy,  poflaeBiiiiid 
enjoy  the  said  premises,  and  the  rents,  issues,  profits  and  oom^ 
modities  thereof,  without  the  let,  suit,  &c.,  of  the  said  sode^- 
for  the  propagation,  &c.,  or  their  successors,  or  of  any  other 
person  or  persons  whatsoever,  anything  having  or  lawfully 
claiming  by,  from  or  under  them  or  any  of  them  ;  ^^  but  it  if 
hereby  declared,  agreed  and  understood,  that  nothing  herda 
contained  shall  extend  or  be  construed  to  extend  to  any  wanaotf 
by  the  said  society  of  the  title  or  possession  of  or  to  the  uid 
premises  herein  conveyed  or  any  part  thereof."  "  In  testimoDj 
whereof  the  said  Society  for  the  Propagation  of  the  Goipd  is 
foreign  parts  have  hereunto  affixed  their  corporate  seal,  aiAO' 
pglace  of  his  Grace  the  Lord  Arch-Bishop  of  Canterbmj)  Ai- 
ateat  Lambeth,  in  the  County  of  Surrey,  in  England^  tha  di^' 
and  year  first  above  written." 

On  the  15th  of  September,  1847,  an  agreement  was  .enteric 
in^  therein  stated  to  be  '^  between  the  Minister,  Choroh  WtxiM 
an^Vestrymen  of  St.  Mary's  Church,  of  the  city  of  Bariuc- 
toiji^  in  the  State  of  New  Jersey,  party  of  the  first  piii,  sud 
Samuel  Wesley  Stockton,  of  the  city  of  Philadelphia^  fiiiy  of 
tl^e  second  part,"  witnessing,  that  the  said  party  of  thtSnk 
parl^  for  the  consideration  of  $18,0009  to  be  paid  as  thereiiiafitf 
mentioned,  covenanted  and  agreed  with  the  said  Stockton,  Ub 
heirs  and  assigns,  that  the  said  party  of  the  first  part  should  and 
would,  on  or  before  Oct.  2d  of  said  year,  grant  and  convey  to 
the  said  Stockton,  his  heirs  and  assigns,  all  that  certain  lot  d 
ground  (describing  it) ;  also  all  that  lot  (describing  it) ;  which 
comprises  all  the  right,  title  and  interest  of  the  said  party  of 
the  first  part  in  and  to  the  ground  within  the  above  boundariefly 
excepting,  nevertheless,  to  the  owners  of  lots  conveyed  by  tfca 
said  party  of  the  first  part  to  Benjamin  Shepherd  and  othen  the 
free  use  and  privilege  of  fifteen  feet  wide  alley  running  ciat- 
wardly  from  St.  Mary's  street  towards  Tatham  street,  aslwdout 
on  a  map  made  some  years  ago  by  the  said  party  of  the  first 
part ;  and  the  aforesaid  premises  to  be  free  and  clear  of  all  in- 
cumbrance ;  the  said  Stockton,  on  the  execution  of  said  deed> 
to  pay  $3,000  and  give  his  bonds  and  warrants  and  mortgage 
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fbr  the  balance,  &c.,  and  that  said  Stockfctti,  for  himself, 
&e.y  promisdd  and  agreed  "with  the  said  party  of  the  fitvt 
part,  their  snccessors  and  assigns,  that  on  the  exeontion  tf 
«tiie  deed  as  aforesaid  he  ironld  pay  the  said  #8,000  and  gi^ 
ids  honds  and  mortgages  as  aforesaid,  and  also  agreed  to  let  tlt^ 
purchasers  of  lots  No.  1,  2,  8  and  4  on  P^rl  street,  sold'^thtlB 
^y  atwactibn,  haye  them  it  the  price  sold  for  on- the  terms' iOii 
conditions'  named  at  the  sale.  And,  for  tiie  performance  of  iM 
corenants  and  agreements  on  the  part  Of  either  party,  the  iitttd 
parfy  of  the  first  part  l»nd  them8Mves,'a»d  their  stneessdhi'lll 
bffice,  unto  the  other  party  and  their  heirs,  in  the  sum  of  ^$5^009^ 
^Akh  smn,  it  bhielrdbj agreed  betvreen  the  parties,  liball  Wti{^ 
Mpnlat^  damages  to  be  paid  by  the  fntrty  delinqnetit,  iX)  ^ 
odieriperforming  his  or  their  part  of  the  agreement,' ^md^wnr 
hereby  agrefed,  fixed  upon  •md  stipulated  as'Vli4iddated'Mtti»« 
fSMti6n  to  be  made  and  paid  in  case  bf  tibe  breach  of  this  agro»> 
ment  by  either  party  to  the  otfa«r  j^erforming. 

Tlds  igreenlent  is  signed  by  ^^G.  W.  D6«ne,  Rector  ot^- 
Ma^'s  CSmrch,"  widi  a  seal  affixed  to  his  nanie,  haying  »  Be* 
yice  on^il,  aiid  by  ike  said  Stockton,  >ith  his  seal  affiied. 

An  itstrnment  is  exhibited  in  the  canSe,  dated  September  80, 
18475  ^'  Between  the  Minister,  Cburch  Wardens  and  Y^Bt^fibm 
of  St.  Mary's  Chnrch,  in  the  city  of  Burlington,  inihl9  Stikte'<rif 
New  Jersey,  party  of  the  first  part,  and  Samuel  Wesley  Stocflc* 
ton,  of^  &c.,  party  of  the  second  part,''  ititnessing  that  the  said 
the  Minister,  &c.,  in  consideration  of  $18,000  to  them  paid  by 
the  said  Stockton,  h%ye  granted,  bargained,  sold,  &c.,  and  do 
grant,  bargain,  sell,  &c.,  unto  theiBaid  Stocktbn,  his  heirli  and 
lUMigns,  all  those  certain  lots,  &c.,  being  parts  of  t#o  lots  of 
ground  which  the  Society  for  the  Propligiation  bf  the  Gospel  in 
fbreign  parts  conveyed  to  the  daid  Minister,  Church  Witintf^ns 
and  Vestrymen  of  Saint  Mary's  Church,  aforesaid,  tfa 'fee,  bjr 
deed  dated  April  18, 1808,  and  recorded  on 'tile  20th  SepteniMr, 
folloWmg,  in  the  Clerk's  oflBce  of  the  County  of  Burlfaijffcoii,  W- 
getherwith  all  the  ways,  waters  and  apptirtenances  therduilO 
belonging,  and  all  the  estate,  right,  title,  interest,  propoirty, 
pcosession,  claim  and  demand  iffhatsoever  of  them  the  said  ll&- 
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ister,  &c.,  in  law,  equity,  or  otherwise  bowsoeyer,  of,  in  and  iD 
the  same  and  eycry  part  thereof ;  to  Haye  and  to  Hold  unto  tb 
said  Samuel  Wesley  Stockton,  his  heirs  and  assigns  forerv. 
And  the  said  Minister,  &c.,  for  themselyes  andthdr  suocessoiv 
do  ooyenant  and  agree  to  and  with,  &c.,  that  at  the  time  of  Ai 
sealing  and  deliyering  hereof  they  were  seized  in  iheir  on 
right  of  an  absolute  and  undefeasible  estate  in  fee  simple,  rf 
and  in  the  said  premises,  and  haye  good  right,  fiill  power,  idl 
Bofficient  authority  in  the  law,  to  grant,  bargain,  sell  and  coa* 
yey  the  same  to  the  said  Stockton,  his  heirs  and  assigns  ftief«« 
aeoording  to  the  true  intent  and  meaning  of  these  presenti;  and 
that  it  shall  and  may  be  lawful  for  the  said  Stockton,  Ui  hflin 
and  assigns,  at  all  times,  hereafter,  foreyer,  peaceaUy  nd 
quietly  to  Haye,  Hold  and  enjoy  the  said  premises,  witliioiit  die 
lawful  let,  suit,  &c.,  of  the  said  the  Minister,  &c.,  their  sneees- 
Bors  or  assigns,  or  of  any  other  person  or  persons  lawfully  claim- 
ing or  to  claim  the  same ;  and  that  the  said  the  Minister,  &o., 
aU  the  said  granted  premises  unto  the  said  Stockton,  his  hein 
and  assigns,  and  against  eyery  person  or  persons  lawAiIIj  claim- 
ing or  to  claim  the  same,  will  warrant  and  foreyer  defend* 

In  witness  whereof  the  said  the  Minister,  Church  Wardens 
and  Vestrymen  of  St.  Mary's  Church,  party  hereto  of  the  first 
part,  by  their  President  and  Rector,  George  Washuigton  Doantf, 
hath  hereunto  set  his  hand  and  affixed  the  seal  of  said  Corpora* 
tion,  the  day  and  year  first  written. 

(Signed)  G.  W.  Doane, 

With  the  same  seal  as  that  affixed  to  the  agreemeat 

Signed  sealed  and  deliyered  ) 
in  presence  of  J 

Fkanklin  Woolman. 
The  acknowledgement  of  the  execution  of  the  deed  is  as  foUovs: 
On  the  80th  of  September,  1847,  before  me  Franklin  Woota»>» 
Commissioner  for  taking  the  acknowledgment  of  deeds,  persomttj 
appeared  George  W.  Doane,  known  to  me  to  be  the  President 
and  Rector  of  the  Minister,  Church  Wardens  and  Vestiymearf 
St.  Mary's  Church,  in  the  city  of  Burlington,  who,  I  being  satis- 
fied that  the  said  '^  the  Minister,  Church  Wardens  and  Vesti;- 
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men  of  St  Mary's  Cbnrch,  in  the  city  of  Burlington,"  are  the 
grantors  named  in  the  aboye  Indenture}  and  the  contents  thereof 
having  been  by  me  first  made  known  to  him,  acknowledged  that 
he  signed  the  said  deed,  caused  the  corporate  seal  of  the  said 
Corporation  to  be  thereto  affixed,  and  delivered  the  said  deed  as 
the  voluntary  act  and  deed  of  the  said  the  Minister,  Chureh 
Wardens  and  Vestrymen  of  St.  Mary's  Church,  in  the  city  of 
Burliugton,  by  authority  and  in  execution  of  a  resolution  of  the 
Vestry  of  said  Church  or  Corporation  him  thereunto  lawfiiDy 
empowered  for  the  uses  and  purposes  therein  mentioned. 

The  only  testimouy  in  the  case  is,  that  Stockton  did  not  attend 
at  the  time  and  place  fixed  for  the  delivery  of  the  deed. 

The  bill  is  filed  to  compel  a  specific  performance  by  him  of 
the  said  agreement. 

The  defence  set  up  by  the  answer  is,, that  the  complainaoill 
are  not  able  to  make  a  good  title. 

P.  D.  Vroom  for  the  complainants. 

Browning  and  W.  Hoisted  for  the  defendant.  They  cited 
Elm.  Dig.  80  P/.  3 ;  2  BUick.  Cam.  336  5  Shelford  m  Mart- 
main  and  uses,  59,  296,  T,  in  87  Law.  Lib.  296  ;  4  Rentes  Cam. 
«075  .^ngel  &  .^me^  an  Corp.  8T ;  2  Kent^s  Cam.  226;  8 
Pick.  Rep.  237,  8;  1  Penn.  Rep.  49;  6  Conn.  Rep.  804; 
Stary^s  Eq.  Jur.  sec.  760  etseq. 

The  Chancellor^  By  a  charter  from  Queen  Anne^  dated 
January  25, 1709,  reciting,  that,  "  the  Rev.  Mr.  John  Talbot| 
minister  of  the  Church  of  St.  Mary^s,  in  our  town  of  Burling- 
ton, Daniel  Coxe,  (and  others,  naming  them,)  have,  by  their 
petition,  desired  that  they  might  have  our  Royal  grant  and 
charter  enabling  then  to  act  as  a  body  corporate  by  the  name 
of  the  Minister,  Church  Wardens  and  Vestrymen  of  St.  Mary, 
in  Burlington,"  the  said  Queen  willed,  ordained,  4rc.,  '^  that  the 
Reverend  Mr.  John  Talbot,  the  minister  of  our  town  of  Burling- 
ton for  the  time  being,  Robert  Wheeler  and  (Jeorge  Willis, 
Church  Wardens  of  our  said  Church,  and  the  two  Church  War- 
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riauB  for  itie  4me  being,  Col.  Daniel  Coze,  (and  others,  naming 
)|]biem,)  and  their  suocessors  to  be  elected  in  msuoner  as  ia  here- 
^ter  directed^  be,  and  forever  hereafter  shall  be,  one  body  politic 
^foid  corporate,  in  deed  and  in  name,  by  the  name  of  the  Minister, 
jQhurch  Wardens  and  Vestrymen  of  the  Church  of  Saint  Mary^ 
j^,$ariington,  and  them  and  their  successors,  by  the  same  najne^ 
ffo  do  by  these  presents,' for  us,  our  heirs  and  successors,  mak^, 
fif^in^jSLCf  (m^hoij  politic  and  corporate,  to  have  commmuly 
^Vpd^fiuccessipn  perpetual,  and  that  they  and th^r successors,.^ 
that  naiifie  sihall  ^^d  may  forever  hereafter,  be  capable  to  imr- 
ffhifs^^  jtiave,itake,i  receive  and  eigpy,  to  them  and  their  sooces- 
sors,  messufiiges,  ^ands,Jn' fee, and: perpetuity,  (&c«,),&r  the 
•Jitter  sjopport  aiud  maintenance  of  an  Orthodox  ^dniAt^r^iinithe 
said  Church,  and  the  promotion  of  piety  and  relij^n,.  and  lilce- 
Ifise  the  maintaining  and  keeping  in  repair  the  fSekbric  of  the  said 
4ihiii«di>;and  providing  deomtiCffnaments  for  the  same,)  as  idso 
full  power  to  give,  grant,  bargain,  sell  and  dispose  of -any  ^ofAe 
said  lands,  either  for  term  of  years  or  in  fee :  Provided  always 
that  such  and  so  many  lands  of  the  full  value  ^f'sucfa  as -are 
,Sold  be  bona  fide  purchased  and  settled  for  the  uses  aforesaid ;'' 
«&d  giving  to  the  said  persons,  and  their  successors  forever,  )be 
light,  Qu  notice,  to  elect  and  choose,  by  majority  Of  voices,  two 
;Church  WardcQS,  and  so  many  Vestrymen  as  shaQ  be.wanli^ 
to  complete  the  number  of  twelve  Vestrymen,  besides  the  two 
XJhurch  ^Wardens. 

On  the  29th  October,  1712,  John  Taiham,  of  Ne^  York,  aiid 
J^ifsij  his  wife,  by^an  Indenture  between  theia^  of  the  -one  jiart^ 
9ndrE(is  EzoelleiDcy  Robert  Jdunter,  Esq.,  Captain  Gtexeral.  and 
Qpveroorin  Chief  of  the  Provinces  of  New  York  and  NeWrJer- 
jffiy,  and  one  of  the  members  of  the  Right.  Honourable  jkbe  Sa- 
fety for  the  Propagation  of  the  Gospel  in  fore^n  parts,  of.ihe 
o|her  pact,  conveyed  to  the  said  Robert  Hunter,  his  heirs  and 
Sypsigns  forever,  certain  lands  at  Burlington  upon  Delaware 
]River,  (describing  them.)  To  Have  and  to  Hold  unto  thcrsaid 
Robert  Hunter,  his  heirs  and  assigns  forever,  to  and  for  the 
80}e  ^d  only  proper  use,  benefit  and  behalf  of  the  Right  Honour- 
able: the  Society  for  the  Propagation  of  the  Gospel  in  forejj^^ 
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pvts,  and  of  their  snceessora  and  assigns  forever,  and  to  no 
other  use  or  uses  whatsoever. 

On  the  13th  April5  1803^  by  an  Indenture  between  the  said 
^^  the  Society  for  the  Propagation  of  the  Gospel  in  foreign-  pM>t8,'^ 
of.  the  one  part,  and  the  Minister,  Church  Wardens  and  Veslaty- 
men  of  Saint  Mary's  Church,  in  the  city  of  Burlington,  in  the 
State  of  New  Jersey,  of  the  other  part,  reciting,-  that  the  said 
lands  were  origbally  designed  by.tlie  said  Society  for  the  sfqp- 
ffort  andmaintenance  of ;  the  Episcopal  Church  in  &e sud  oilgr 
of  Borluigton,  but,  since  the  separation  r  of  the  Colonies  frcoa 
&c.,  have  &rr the  most  part  laid  open,  and  unproductive,  either 
to  the  said  Society  or  to  the  said  Episcopal  Church ;  and  thait 
the  'Minister,  •  Chureh  Wardens  and  Vestrymen  of  •the  iiud 
CbwMsh  have  earnestly  requested  of  tkoMsaid  Society  to  fgnu^ 
and  -convey  the  said  land&  to^and  for  the  use  andmaintenwee^^ef 
tiiesald  Episoppal  Church  in* the  city  .of  BurUi;i^n,. did,  ^SftO^ 
eordioj^ to. their  estate, and  interest  in  thepremises,  and^80l£ur 
as  they  lawfully  can  or  may,  but  not  further  or  (^erwise,^^ 
0(mvej  the  said  lands.to  the  said  Minister,  Church  Wardens  imd 
Yeetrymep,  and.  their  suoeessors  and  assigns.  To  Have  and  rto 
Hold  unto  them,  their  successors  and  assigns  forever,  for  thefose 
and  jnaintenanee  of  the  Episcopal  Church,.in  the  city  of  .Bur- 
li^gtoz^  aifcNresaid,  and  tO' and  for  no  (Peruse  er  uses  whatsoever. 

Oa  the.  15th  September,  1847>  an  instrument  of  writing,  under 
seal,  purporting  to  be  an  agreement  between  ^^  the  Minister^ 
Churoli  Wardens  -and  Vestiymon  of  St.  Mary'a  Church,  of  tthe 
city.of  Bnrliiigtony  in  the  State  of  New  Jersey,  of  thovfirstpar^y 
and  Samuel  Wesley  -Stocktop,  of  the;  secondpart,  i^as  execute^) 
Iff  whichthe  saidjparty  of  the  first  partfagreed>to  convey  :tOf  the 
said  Stockton,  his  heirs  and  assigns,  certain  .^parts  of.  the  said 
lands,  (describingfthe  parts,)  and  then  follows  this  clause  linftihe 
fgreexnent,  ^^which  comprises  all  the.ri^gt,  title  rand  interest  ef 
thd.aaid  party  of  the  first  part  in  and;to  the:ground  within  the 
above  boundaries,  excepting,  nevertheless,  io  the  o^smers  of 
lots  conveyed  by  the  said  party  of  the  .first  part  to  Benjamin 
Shepherd  and  others  the  free  use  and  privilege  of  a  15  feet  alley 
way,  running,  $H!. ;''  the  aforesaid  premises  to, be  free  and  clear 
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of  all  incumbrance ;  and  the  said  Stockton  agreed,  that,  on  the 
execution  of  the  deed  as  aforesaid,  he  would  pay,  &c. ;  and,  for 
the  performance  of  the  said  covenants  and  agreements,  each 
party  was,  by  the  said  instrument,  bound  to  the  other  in  the 
sum  of  $5,000 ;  which  sum  it  was  thereby  agreed  should  be  the 
stipulated  damages  to  be  paid  by  the  party  delinquent  to  the 
other  performing  his  or  their  part  of  the  agreement ;  the  said 
sum  being  hereby  agreed,  fixed  upon  and  stipulated  as  a  liqm- 
dated  satisfaction  to  be  made  and  paid,  in  case  of  the  breach  of 
the  said  agreement  by  either  party,  to  the  other  performing. 
The  agreement  fixed  a  time  and  place  for  the  delivery  of  the 
deed. 

The  manner  in  which  this  agreement  was  signed,  and  the 
nature  and  contents  of  the  deed  which  was  prepared  as  a  fulfil- 
ment of  the  agreement  on  the  part  of  the  party  thereto  of  the 
first  part,  and  the  manner  in  which  the  said  deed  was  executed 
and  acknowledged,  will  be  found  in  the  statement  of  tiie  ease 
given  by  the  Reporter. 

Stockton  did  not  attend  at  the  time  and  place  fixed  for  the 
delivery  of  the  deed.  The  bill  is  exhibited  to  compel  a  specific 
performance  by  him  of  the  said  agreement. 

The  defence  set  up  by  tiie  answer  is,  that  the  complainants 
are  not  able  to  make  a  good  title.  And  the  principal  point  dis- 
cussed on  the  argument  of  the  case  was,  whether  the  complun- 
ants  could  make  a  good  title. 

The  first  ground  taken  by  the  Counsel  of  the  defendant  is, 
that  the  deed  of  April  18,  1808,  from  "  The  Society  for  the 
propagation  of  the  Gospel  in  foreign  parts,'^  to  ^^  The  Minister, 
Church  Wardens  and  Vestrymen  of  Saint  Mary's  Church,  in 
the  city  of  Burlington,"  gives  the  land,  not  to  the  use  of  Ae 
said  Minister,  &c.,  of  St.  Mary's  Church  only,  and,  therefore, 
tiiat  the  said  Minister,  &c.,  of  St.  Mary's  Church  are  not,  as 
contended  by  the  Counsel  of  the  complainant,  both  trustee  and 
sole  cestui  que  trust ;  but  gives  the  land  to  the  said  Minister, 
&c.,  of  St.  Mary's  Church,  their  successors  and  assigns  forever, 
for  the  use  and  maintenance  of  the  Episcopal  Church  in  the 
eity  of  Burlington,  including,  not  merely  the  parish  of  St.  Mary^ 
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or  the  said  Minister,  &0.9  of  St  Mary's  Churoh,  but  all  other 
Episcopal  parishes  or  congregations  that  are,  or  may  in  time  to 
come  be  established* in  the  city  of  Burlington;  and  that,  there- 
fore, the  defendant  should  not  be  compelled,  with  notice  of  thia 
trust,  deriyed  from  the  title  deed  of  the  complainants,  to  take  a 
deed  for  the  lands  from  the  complamants,  under  th  said  agree- 
ment between  them  and  him. 

This  construction  of  the  said  deed  strikes  my  mind  with  much 
force ;  and,  without  saying  that  it  is  indisputably  correct,  it 
might  be  sufficient,  of  itself,  to  induce  a  denial  of  tiie  specific 
performance  prayed  by  the  complainants,  on  the  ground,  that  a 
specific  performanca,  at  the  instance  of  a  vendor,  will  not  be 
decreed,  unless  his  ability  to  make  a  title  which  will  secure  to 
tiie  purchaser  the  full  enjoyment  of  the  property,  free  from  em- 
barrassment, be  unquestionable. 

But  there  is  another  embarrassment  to  which  the  defendant 
would  be  subjected  if  he  should  be  compelled  to  take  a  title  firom 
the  complainants.  The  charter  from  Queen  Anne  to  ^^  The 
Minister,  Church  Wardens  and  Vestrymen  of  the  Church  of 
Saint  Mary,  in  Burlington,'^  limits  the  power  to  sell  lands,  there- 
in given,  by  the  proviso,  that  such  and  so  many  lands,  of  the 
full  value  of  such  as  shall  be  sold,  be  bona  fide  purchased  and 
settied  for  the  uses  declared  in  the  said  charter.  Without  ex- 
amining particularly  the  doctrine  as  to  the  duty  of  purchasers 
to  see  to  the  application  of  the  purchase  money,  and  the  distinc- 
tions which  prevail  on  this  subject,  it  is  sufficient  to  say,  that 
this  proviso  might  be  a  serious  embarrassment  to  a  purchaser. 
He  would  be  subjected  to  the  issue  of  the  question,  whether  the 
purpose  to  which  the  money  arising  from  the  sale  is  required  to 
be  applied  be  of  a  definite  and  limited,  or  of  a  general  and  un- 
limited nature.  If  the  first,  he  would,  as  it  seems  from  the  au- 
thorities, be  bound  to  see  that  the  purchase  money  was  applied 
to  the  purpose  mentioned  in  the  proviso.  Story^s  Eq.  Jur.^ 
section  1127. 

Again,  by  the  agreement  for  sale  and  purchase,  in  this  case,  a 
certain  sum  is  agreed,  fixed  upon  and  stipulated,  as  a  liquidated 
aatisfaction  to  be  made  and  paid,  in  case  of  the  breach  of  the 
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iMiid  agreement  1>7eitiier  ptlrty  to  the  other  p^rf&rmk^.  The 
parties  have  fixed  th^  own  measure  of  damages  for  breach  of 
Hio  agreement ;  and,  whether  the  som,  from  its  amoimt,  ^,000, 
dK>aId  be  considered  by  this  Court  as  liquidated  damages  or  OAly 
in  the  nature  of  a  penalty,  whidi  I  have  not  now  liie  nieaits'^f 
datozmiikingytiiis  provision  of  the  agreemeiit  shows  that  ^eaA 
party  contemplated  a  resort  to  an  action  at  krw  for  dai&agds/lb 
^ase  of  the  failure  of  the  oliher  to  perform  on  his^p^. 

The  relief  prayed  by  tiie  Complainants  is  denied. 

Offder  accordin^y. 
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In  the  matter  of  the  loMcy  of  Roibert  PaiCEr 

To  obtain  an  order  of  reference  to  a  Master  to  inquire  whether  one  who  had  been  de-. 
dared  a  lonatio  is  restored  Ac,  a  petition  of  the  person  who  had  been  so.  dedar^d 
should  be  presented. 

Mr.  P.  D.  Vroom  read  a  petition  of  the  Committee  of  the 
InnatiC)  stating  that  he  was  restored  to  his  reason,  and  praying 
a.arefesenQO.toa,Maftter  to  inquire  wkeiher  h«  was  restored,  &c. 

The  Cbancslloji  suggested  tiitiiihe  petition  of  (Robert^Pirie^' 
should  be  obtained. 

Mr;^rroimi. assented;  and  hia  petition  wa9  afOerwardft  ob^ 
tauued}  and.the  order  of  refeirence^ade. 
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Albert  Hendry  v.  Thomas  Qthnan  and  John  Whittaid 

A  bill  for  the  foreclosure  of  a  mortgage,  dated  May,  1849,  giwea  by  T.,  iteli^  tt<ff 
in  March,  16S0,  recoyered  a  Judgment  against  T.,  and  made  W.  a  paify  diMlii 
W.  pleaded,  that,  in  Noyember,  1841,  D.  recoyered  a  judgment  againil  T^M 
remained  unsatisfied,  and  that  D.  ought  to  haye  been  made  a  party.  As  plMli 
orerruled. 

The  bill  is  for  the  foreclosure  of  a  morifgage,  dated  Ifaji^ 
1849,  given  by  Thomas  Quinan  to  Richard  Davis,  for|50,  viA 
interest,  payable  May  1, 1850,  assigned  by  Davis  to  Ae  «» 
plainant. 

.  The  bill  states  that,  on  the  20th  of  March,  1850,  Jolm  Wit 
taker,  one  of  the  defendants,  recovered  a  judgment  agoM 
Quinan,  in  the  Common  Pleas  of  Mercer,  for  $51.48  debttfi 
$2.14  costs. 

The  defendant  Whittaker  pleaded,  that  on  the  9tli  of  Nonm- 
ber,  1841,  one  John  Davis  recovered  a  judgment  in  the  Supreme 
Court  against  Quinan,  the  mortgagor,  for  $1,000  damages,  and 
$146.88  costs ;  which  judgment  remains  of  record  in  said  Su- 
preme Court,  uncancelled  and  unsatisfied ;  and  that  he,  Wiir 
taker,  is  advised  that,  the  said  judgment  being  a  lien  on  tko 
premises  mentioned  in  the  bill,  the  said  John  Davis  ought  to  b* 
made  a  party  in  this  suit. 

Beasley  in  support  of  the  plea. 

S.  R.  Hamilton  contra. 

The  Chancellor.  The  plea  states,  that  the  judgment  i 
John  Davis,  recovered  in  1841,  is  unsatisfied,  and  a  lien  on  48 
premises.  The  mortgage,  then,  on  which  the  bill  is  filed  is  • 
second  incumbrance,  and  Whittaker's  judgment  is  the  third  i» 
last  incumbrance.    The  second  incumbrancer,  the  mortgagee, 4 
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complainant  in  this  case,  took  his  mortgage  subject  to  the  judg- 
ment of  John  Davis,  and  has  a  right  to  proceed  on  his  mortgage, 
subject  to  that  judgment,  and  without  making  Davis  a  party  de- 
fendant ;  and  the  subsequent  incumbrancer,  Whittaker,  has  no 
right  to  saj  he  shall  not  so  proceed. 

If  Whittaker  claimed  that  the  judgment  in  1841  was  satisfied^ 
he  nught  have  such  an  interest  in  preventing  the  second  incum- 
brancer, the  complainant  in  this  case,  from  proceeding  in  such  a 
way  that  the  property  would  be  sold  subject  to  the  judgment  in 
1841.  It  might  bring  enough,  sold  subject  to  the  first  incumbrance^ 
to  satisfy  the  complainant,  and  not  enough  to  satisfy  him ;  and 
there  might  be  collusion  between  John  Davis  and  the  complain- 
ant to  the  prejudice  of  Whittaker,  to  have  the  land  sold  subject 
to  Davis's  judgment,  and  thus  defeat  Whittaker's  claim,  when 
there  was  really  nothing  due  on  Davis's  judgment.  The  Court 
might  in  such  case,  upon  proper  allegations  by  Whittaker,  direct 
Davis  to  be  made  a  defendant. 

But  on  the  statement  in  the  plea  that  Davis's  judgment,  the 
first  incumbrance,  is  still  an  incumbrance,  Whittaker  cannot 
oblige  the  complainant  to  make  the  first  incumbrancer  a  parly. 

Plea  overruled. 
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Isaac  S.^  Mulford  v.  Thomas  C.  Williams  and  othen. 


When  a  bill  fpr  foreclosuro  sets  out  incambrances  beld  by  defiendAUta  wifli  i 
particularitj,  and  their  order  of  priority,  and  a  decree  pro,  eon,  is  taken,  andiitf 
erence  to  a  Master,  the  Master  cannot,  by  issuing  a  summons  to  a  defimdaniiiieni* 
braneer  to  appear  before  him,  put  suoh  a  defendant  in  a  positiDii  to  lowhii  i%Ml(= 
admitted  by.  the  bill  and  established  by  the  decree  p.  c,  by  fiuling  to  atttad  fti- 
Master. 

In  March,  1849,  Isaac  S.  Mulford  exhibited  his  bifl-of  foe- 
closure,  on  a  mortgage,  dated  November  17,  1847,  gl?«i  If 
Thomas  C.  Williams. 

The  bill  states,  that,  on  the  27th  of  March,  1848,  as  Ae  com- 
plainant is  informed  and  believes,  Joseph  FrankKh  reeoveiedi 
judgment,  in  the  Common  Pleas  of  the  County  of  GHoooeittt) 
against  the  said  Thomas  C.  Williams,  for  $632.30  debi,  andfl 
costs ;  "which  judgment  remains  unsatisfied,  and  a  lien  od  tta 
premises  described  in  the  said  mortgage. 

That,  on  the  5th  of  April,  1848,  the  said  Williams  executed 
another  mortgage  on  the  same  premises  to  William  S.  Boughton, 
for  $300,  payable,  &c. ;  which  is  an  incumbrance  on  the  eand 
premises. 

And  that  Charles  Edwards  recovered  a  judgment  against  ftfl 
said  Williams,  &c.,  (stating  it.) 

The  bill  prayed  process  against  Williams,  Doughton,  Edwarf* 
and  Franklin,  and  the  process  was  duly  served,  returnable  April 
16, 1849. 

On  the  20th  of  June,  1849,  a  decree  pro  con.  was  taken 
against  all  the  defendants,  and  an  order  by  which,  after  statiog 
that  the  whole  of  the  money  secured  by  the  complainant's  mort- 
gage was  not  due,  it  was  referred  to  a  Master  to  ascertain  ^k** 
was  then  due  on  the  complainant's  mortgage  &c.,  and,  alfiO,tta 
amount  due,  if  anything,  to  the  said  Doughton,  Edwards  vA 
Franklin,  on  their  respective  mortgage  and  judgments,  and  to 
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report  the  order  and  priority  of  the  said  several  mortgages  and 
judgments,  &c. 

On  the  26th  of  Jane,  1849,  the  Master  reported,  that,  after 
haying  summoned  the  parties  to  appear  before  him,  he  founds 
4here  was  due  to  the  complainant,  for  interest  on  his  mortgage, 
^18;  that  the  principal  sum,  $800,  is  not  yet  due,  &c.;  that 
the  complainant's  mortgage  is  first  in  order  and  priority.  That 
there  was  due  to  Doughton,  for  interest  on  his  mortgage,  $18 ; 
that  the  principal  sum  secured  by  his  mortgage  is  not  yet  due, 
&c. ;  and  that  said  Doughton's  mortgage  is  second  in  order  and 
priority.     That  the  judgment  of  Edwards  had  been  fully  paid. 

That  it  was  satisfactorily  proved  before  him,  that  the  sum* 
mens  issued  by  him,  directed  to  said  Franklin,  summoning  him 
to  appear  before  said  Master  on  the  date  of  the  report,  waf 
duly  served  on  said  Franklin ;  but  the  said  Franklin  neglected 
to  appear  and  prove  his  claim,  if  any  he  has  against  said  mort- 
gaged premises ;  and  that,  therefore,  'he^  the  Master,  cannot 
report,  what,  or  whether  anything  remains  due  to  Franklin  on 
his  said  judgment,  or  whetker  it  has  been  entirely  satisfied.  He 
further  reports  that,  under  the  circumstances  of  the  case,  the 
whole  of  the  mortgaged  premises  should  be  sold. 

On  the  5th  of  July,  1849,  the  solicitor  of  the  complainant  took 
a  final  decree,  confirming  the  report,  and  decreeing  the  sale  of 
the  mortgaged  premises,  to  pay  the  moneys  due  and  to  become 
due  to  the  complainant  and  Doughton,  respectively ;  and  that  a 
fiy  fa.  issue  &c. ;  and  that  all  the  defendants  stand  debarred 
and  foreclosed  &c. 

On  the  27 th  of  December,  1849,  Franklin  presented  his  pe- 
tition,  stating  the  filing  of  the  said  bill,  and  the  contents  thereof; 
that  his  judgment  is  wholly  unpaid,  and  is  the  next  incumbrance 
to  the  complainant's ;  that  he,  before  the  mortgage  to  Doughton 
was  given,  caused  a^.  fa.  against  goods  and  lands  to  be  issued 
on  his  judgment  on  the  day  of  the  entry  of  his  judgment ;  and 
that  the  sheriff,  the  said  Williams  having  no  goods,  levied  hid 
aaid  execution  on  the  mortgaged  premises,  whereby  the  petition- 
84 
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er's  judgment  became  and  is  a  fixed  incambrance,  prior  to  the 
mortgage  of  Doughton,  That  neither  the  petitioner  nor  Dong^- 
ton  appeared,  pleaded,  answered  or  demurred  to  the  said  bill  of 
complaint. 

The  petition  then  states  the  decree  ^o  confesso  and  order  of 
reference ;  and  that  the  petitioner  is  advised,  that  so  much  of 
the  Baid  order  of  reference  as  directed  the  Master  to  asceHsi 
the  order  and  priority  of  the  incumbrances  was  irregdkr;  be- 
eattse  their  order  and  priority  were  expressly  stated  in  the  billy 
tod  fixed  by  the  decree  pro  confesso  thereon ;  so  that  the  Mtf  ter 
eoidd  not  rightfully  change  them. 

That  the  petitioner,  relying  on  the  correctness  of  said  Ml  rf 
coitiplaint  as  to  the  order  and  priority  of  his  judgment,  and  the 
dtoree  pro  confesso  thereon  fixing  the  same,  did  not  appear  k- 
fore  the  Master. 

The  petition  then  states  the  report  of  the  Master  and  Ae  eal- 
sequent  proceedings  in  the  cause ;  and 'that  the  sheriff  under  the 
ft.  fa.  issued  'out  of  this  Court  has  advertised  the  mortgaged 
premises  to  be  sold  on  the  20th  of  January,  1850. 

That  the  first  knowledge  or  information  the  petitioner  had  of 
the  said  error  or  mistake  in  the  said  Master's  report  aad  decree 
and  execution  was  some  time  after  the  issuing  of  said  execution^ 
and  since  the  last  term  of  this  Court. 

That  the  said  mortgaged  premises  are  all  the  property  of  the 
said  Williams  levied  on  by  the  sheriff  under  the  petitioner'fl  stil 
judgment,  except  a  lot  of  less  than  one-fourth  of  an  acre,  irwth 
only  about  $40  or  $50  ;  and  that  the  said  mortgaged  premieeS} 
with  said  lot,  will  not,  as  the  petitioner  believes,  produce  eafli-  ' 
cient  to  satisfy  all  of  the  said  three  incumbrances. 

He  prays,  that  the  said  report,  decree  and  execution  may  be 
so  amended  or  corrected  that  his  judgment  shall  be  directed  to 
be  paid  next  after  the  complainant's  mortgage  and  costs j  or, 
that  the  sheriff  may  be  directed,  after  paying  the  amount  due  the 
complainant  and  his  costs,  to  apply  the  residue  of  the  procecdeof 
sale  of  the  mortgaged  premises  to  the  payment  of  the  petitioner's 
judgment  and  his  costs  in  this  behalf;  and  for  such  further  soi 
other  relief,  &c. 
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On  this  petition,  an  application  was  made  to  the  Court5  on 
notice,  for  an  order  pursuant  to  the  prayer  of  the  petition.  And 
the  Court,  on  the  2d  of  January,  1850,  made  an  order  that  cause 
be  shown  why  the  relief  prayed  by  the  petition  should  not  be 
granted ;  and  that  all  proceedings  on  the  execution  issued  out 
of  this  Court  be  stayed  until  the  further  order  of  the  Court,  and 
that  both  parties  have  leave  to  take  depositions. 

Depositions  were  taken  and  exhibits  made. 

Browningy  for  the  petitioner,  cited  2  DaniePt  Ch.  Pr.  12%%^ 
1358 ;  1  Ih.  569,  577,  note ;  3  Mylne  §•  Craigy  183 ;  Hdsi. 
Dig.  230,  sec.  4;  Rtv.  Stat.  909,  sec.  21. 

Dudley  and  P.  D.  Vroom^  contra,  cited  1  Harr.  Ch.  420 ;  5 
J.  J.  Marshy  328 ;  2  Daniel's  Ch.  Prac  1282;  1  Ifulst.  Dig. 
236,  9 ;  PoWs  Ch.  Prec.  96,  wte. 

The  Chancellor.  The  Master  could  not  properly  chaag^ 
the  order  of  priority  of  the  incumbrances  as  given  in  the  bill, 
and  established  by  the  decree  pro  confesso. 

Franklin's  incumbrance  was  set  out  in  the  bill  with  sufficient 
particularity  to  enable  the  Master  to  report  what  was  due  upon 
it,  and  its  order  of  priority ;  and  the  decree  pro  confesso  estab- 
lished it  as  an  existing  incumbrance. 

The  Master  could  not,  by  issuing  a  summons  to  Franklin  to 
appear  before  him,  put  Franklin  in  a  position  to  lose  his  rights, 
admitted  by  the  bill  and  established  by  the  decree  pro  con.y  by 
failing  to  attend  the  Master. 

The  Master  should,  either  have  reported  the  amount  due 
Franklin,  and  the  priority  of  his  judgment  to  the  mortgage  gf 
Doughton,  or  have  reported  only  the  amount  due  on  the  CQBa- 
plainant's  mortgage ;  in  which  latter  case  a  final  decree  could 
have  been  taken  for  the  sale  of  the  premises  under  the  complain- 
ant's mortgage,  with  directions  to  bring  the  surplus  into  Court, 
to  be  disposed  of  &c. 

The  decree  will  be  opened,  that  the  report  may  be  corrected. 

Order  accordingly.  ^ 
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Nancy  G.  Dougherty  v.  John  Douohertt. 

€ki  abill  for  alimoDj  and  maintenanoe,  a  motion  for  aMmonj  pendents  liU  and  WB^ 
■el  fee  for  complainant's  counsel  maj  be  denied,  if  the  case  as  it  appears  at  the  tiai 
•f  the  making  of  the  motion  shows  that  there  is  no  foundation  for  the  bilL 

On  a  bill  for  alimony  and  maintenance^  a  motion  was  madey 
m  the  part  of  the  complainant,  for  iilimony  pendente  Ute  lod 
ooimsel  fee. 

Affidavits  were  read  in  support  of  the  motion ;  and  the  tt- 
vwer,  and  affidavits  of  other  persons^  against  it. 

^.  V.  Schencky  for  the  motion,  cited  Saxtan^s  CA.  886;  1 
Green's  Ch.  469 ;  8  iJ.  171 ;  1  Halst.  Ch.  389, 471 ;  4  fdgo 
616, 648 ;  1  Edw.  Ch.  108, 864, 441 ;  2  Paige,  108, 621;  Bxo. 
mat.  924,  sec.  10. 

H.  V.  Speer,  contra. 

The  Chancellor.  As  the  case  now  stands,  on  the  plefti- 
iogs  and  affidavits,  it  is  apparent,  I  think,  that  there  is  no  foofi- 
jktion  for  the  bill.  The  affidavits  on  the  part  of  the  compliin* 
aat  going  to  show  cruel  treatment  &c.,  which  is  the  case  made 
hj  the  bill,  are  not  based  on  personal  knowledge  or  observation; 
and  are  overcome  by  the  affidavits  on  the  part  of  the  defendui 
If,  at  a  later  stage  of  the  cause,  it  should  appear  that  the  order 
Aow  applied  for  should  be  made,  the  allowaoce  can  be  ordered 
from  this  time  or  such  other  as  the  Court  shall  fix. 

Motion  denied. 
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The  New  York  Annual  Conference  Ministers  Mutuj;!. 
Assistance  Society  v.  The  Executors  of  Jane  Clarksojl 


A  bequest  in  a  will  was  as  follows :  "  I  gire  and  bequeath  onto  the  New  Tork  ] 
odist  Conference  Society  for  the  support  of  old  worn  out  preachers  the  sum  of  tbiw 
thousand  dollars." 


Seld,  under  the  eyidence,  that  '*  The  New  York  Annual  Conference  Mmisters' 
Assistance  Society"  was  the  society  intended  by  the  testatrix,  and  entitled  4o  w^ 
ceiTe  the  legacy. 

On  the  12th  of  May,  1848,  Jane  Clarkson,  of  the  city  of  New 
Brunswick,  in  this  State,  died,  leaving  a  will,  dated  October  6$ 
1848,  by  which,  among  other  bequests,  she  bequeathed  as  Al- 
lows :  ^^  I  give  and  bequeath  unto  the  New  York  Methodist  Con- 
ference Society  for  the  support  of  old  worn,  out  preachers  ihi 
sum  of  three  thousand  dollars." 

The  bill  is  exhibited  by  ^^  The  New  York  Annual  Conferenoa 
Ministers'  Mutual  Assistance  Society,"  agwist  the  executors  of 
the  will  of  Jane  Clarkson  for  the  recovery  of  this  legacy*  Ik 
states,  that,  as  long  ago  as  1824,  an  unincorporated  associaUoa 
existed  in  the  Methodist  Episcopal  Church,  within  the  boundfl 
of  the  Ecclesiastical  division  in  said  Church  known  as  the  New 
York  Annual  Conference,  then  comprising  parts  of  the  States  tf 
New  York  and  Connecticut,  entitled  "  The  New  York  Annual 
Conference  Ministers'  Mutual  Assistance  Society,"  the  object 
of  which  was  to  raise  funds  for  the  relief  of  such  of  its  znem- 
bers,  who  were  all  Ministers  and  Preachers  of  the  Gospel,  noaa 
but  Preachers  being  permitted  to  be  members,  attached  to  and 
connected  with  said  New  York  Conference,  as  were  in  necesai* 
tons  circumstances  through  age,  disease  or  other  natural  infirm- 
ity, as  also  the  needy  wives  and  children,  widows  and  orphans  of  iti 
members  aforesaid.  That  afterwards,  on  the  14th  of  Februaxj, 
1832,  the  said  Association  was  incorporated  by  the  Legislature 
of  the  State  of  New  York,  by  the  name  of  **  The  New  York 
Annual  Conference  Ministers'  Mutual  Assistance  Socieiy." 

That  the  Ministers  of  the  Methodist  Episcopal  Church  in  the 
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United  States  are,  each,  required  to  be  attached  to  an  Annual 
Conference,  which  meets  yearly,  and  the  name  of  which  is  ap- 
plied to  the  local  division  comprehending  the  residences  of  the 
Jdinisters  attached  thereto ;  the  Ministers  within  certain  limits 
being  said  to  belong  to  the  New  York  Annual  Conference ;  and 
ihe  division  of  the  Church  so  established  being  likewise  called 
The  New  York  Annual  Conference,  in  the  ordinary  language  of 
members  of  the  said  Methodist  Episcopal  Church  and  of  those 
acquainted  therewith. 

That  the  testatrix  was  a  widow,  without  children  or  very  near 
relatives,  and  was  in  the  habit  of  attending  divine  worship  in  the 
Methodist  Church  at  New  Brunswick  aforesaid,  and  of  associ- 
sting  with  persons  familiar  with  the  Methodist  Episcopal  Churdi 
and  the  institutions  attached  to  the  same  ;and  thus  beeame  ac- 
quainted with  the  existence  of  the  complainants  as  a  chaiitable 
^Society,  and  with  the  object  thereof  before  stated ;  of  which 
object  she  frequently  spoke  in  terms  of  high  approbation. 

That  there  was  not,  at  the  time  of  the  making  of  said  will-,  or 
0f  the  death  of  the  testatrix,  nor  had  there  ever  been,  any  So- 
ciety or  Association,  corporate  or  unincorporate,  whose  title  or 
name  was  "  The  New  York  Methodist  Conference  Society  for 
the  support  of  old  worn  out  Preachers,"  nor  any  Society  or  As- 
sociation, corporate  or  unincorporate,  called  "  The  New  York 
Methodist  Conference  Society,"  nor  any  Society  or  Association 
bearing  any  name  more  similar  to  either  of  said  names  than  the 
name  of  the  complainants ;  nor  was  there,  at  the  time  of  the 
making  of  the  said  will,  or  of  the  death  of  the  testatrix,  nor  had 
Aere  ever  been  any  Society,  corporate  or  unincorporate,  of  the 
members  of  the  New  York  Conference  of  the  Methodist  Epis- 
copal Church,  which  had  for  its  object  the  expenditure  of  money 
for  the  support  of  old  worn  out  Preachers,  except  the  complain- 
ants ;  nor  was  there  any  Society,  corporate  or  unincorporate, 
imposed  of  members  belonging  to  the  New  York  Conference 
aforesaid,  having  any  title  or  name  so  similar  to  that  by  which 
tiie  legatee  of  said  legacy  is  described  in  said  will  as  the  Society 
who  are  the  complainants  in  this  bill. 

The  bill  charges,  that  the  testatrix,  by  the  name  or  descrip- 


1851]   K.  Y.  AN.  CON.  M.  M.  A.  8.  V.  EXB's  OLASKBON.         64t& 

tion  used  in  the  will,  intended  the  Society  who  are  the  conp^laiar 
ants.  That  she  intended  to  bequeath  the  said  sum  of  <|8,000  tp 
a  Society  composed. of  persons  belonging  to,  or  the  lo^ldon  Kff 
which  was  within  the  limits  of  the  New  York  Annual  Confereii^ 
of  the  Methodist  Episcopal  Church,  which  had  for  its  object  Hip 
support  of  needy,  superannuated  Preachers  of  that  Chi^Gl^ 
worn  out  by  time  and  labor.  That  the  complainants  are  ffUQbi^k 
Society,  and  the  only  one  having  that  olject  composed  of  pef- 
sons  belonging  to,  or  the  location  of  which  is  within  the  limi^i  of 
said  New  York  Annual  Conference.  And  the  complainants  su.|^ 
mit,  that  the  existing  circumstances  of  the  case,  combined  ^j^ 
the  similarity  of  description,  identify  the  complainants  as  t^ 
legatees  intended ;  and  that,  unless  the  said  legacy  is  decr^e4  to 
the  complainants,  there  is  no  Society  entitled  to  receive  it ;  a)0i4 
the  charitable  intent  of  the  testatrix  will  utterly  fail :  no  <^^er 
Society  having  asserted  any  claim  to  it. 

The  complainants  pro£fer  a  refunding  bond,  according  ta.the 
statute. 

An  answer  was  put  in  ;  and  depositions  were  taken  and  exhib- 
its made  on  the  part  of  the  complainants. 

C  Parker^  for  the  complainants,  cited  2  P.  Wms.  140 ;  6 
Mason  4r  Welsbyy  363 ;  16  Conn.  Rep.  201 ;  Wigram  on  willsy 
pi.  69 ;  4  Barn,  fy  Adolph.  600. 

Blauvdt  and  P.  D.  Vroom,  contra. 

The  Chancellor.  The  evidence  shows,  that  the  Methodist 
Episcopal  Church  in  the  United  States  is  divided  into  Confer- 
ences, Districts,  Circuits  and  Stations ;  that  the  Ministers  hay- 
ing charge  of  churches  must  belong  to  a  Conference,  which 
meets  annually,  called  an  Annual  Conference ;  that  there  are 
territorial  boundaries  to  which  the  term  Annual  Conference  is 
applied,  as  The  New  York  Annual  Conference ;  The  New  Jersey 
Annual  Conference ;  that  the  words  "  Annual  Conference  "  are 
4ised  to  designate  the  local  division  of  the  Church,  and  are  also 
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used  as  meamng  all  the  Preachers  having  charge  of  churches  in 
that  division  of  the  Church.  There  is,  then,  in  the  Methodist 
Episcopal  Church,  a  body  known  as  The  New  York  Conferenee* 
The  will  sufficiently  describes  this  body  as  The  New  York  Me- 
thodist Conference.  As  part  of  the  corporate  name  of  the  com- 
plainants we  have  "  The  New  York  Annual  Conference."  This 
is  shown  by  the  evidence  to  be  a  body  or  division  of  the  Meflio- 
dist  Episcopal  Church.  The  words  of  the  bequest  sufficlentlj 
describe  this  New  York  Annual  Conference. 

The  corporate  name  of  the  complainants  denotes  a  Sodetf  of 
the^Ministers  of  the  New  York  Annual  Conference  for  their 
mutual  assistance.  The  words  of  the  bequest  denote  a  Sods^ 
of  the  New  York  Methodist  Conference,  (that  is  of  Mitaistoiot 
the  New  York  Methodist  Conference,)  for  the  support  of  Pmdi- 
ers. 

Upon  the  evidence  in  the  case,  I  have  no  doubt  that  flie  cob)^ 
plainants  are  the  legatees  intended  by  the  will. 

Decree  for  complainants. 


PREROGATIVE   COURT. 


MARCH  TERM,  1851. 


Between  Mary  Harino,  widow  of  Isaac  J.  Haring,  Appellant^ 
and  Rachel  Van  Buskirk  and  Bridget  Banta,  Respond- 
ents.   On  appeal  from  the  Orphans'  Court  of  Bergen. 

H.  died  intestate,  seized  of  real  estate,  leaying  a  graDdson,  the  only  child  of  a  danghftir 
who  was  the  only  child  of  the  intestate,  and  leaving  a  widow  and  two  sisters.  Thd 
grandson  died  shortly  after  the  death  of  the  intestate,  and  without  issue.  TIm 
Orphans'  Court  of  a  County,  on  the  application  of  the  sisters,  made  an  order  ap* 
pointing  Commissioners  to  set  off  to  the  widow  her  dower.  On  Appeal  to  the 
Ordinary,  it  was  contended,  that  the  lands  descended  to  the  &ther  of  the  intestate's 
grandson,  or  that,  at  least,  the  question  of  title  fras  so  doubtful  that  prooeedingf 
to  set  off  dower  should  not  be  had  until  the  title  should  be  established  at  law.  Th* 
Older  of  the  Orphans'  Court  was  aflirmed. 

Isaac  J.  Haring,  deceased,  late  of  the  County  of  Bergen,  died 
intestate,  on  the  29th  of  August,  1849,  seized  of  real  estate  m 
the  said  County,  leaving  a  grandson,  John  Demarest,  the  only 
child  of  Ann  Eliza,  who  was  the  only  child  of  the  intestate,  and 
leaving  his  widow,  Maria  Haring,  and  two  sisters,  Rachel  Van- 
Buskirk  and  Bridget  Banta,  and  a  son  of  a  deceased  brother 
him  surviving.  The  grandson  died  shortly  after  the  death  of 
the  intestate,  and  without  issue. 

On  the  application  of  the  sisters,  the  Orphans'  Court  of  the 
County  of  Bergen  made  an  order  appointmg  Comnussioners  to 
set  off  to  the  widow  her  dower  in  the  "said  real  estate. 

The  appeal  was  from  this  order. 

Jl.  0.  Zabriskiey  for  the  Appellant.  The  application  before 
the  Orphans'  Court  was  resisted  on  the  ground,  that  the  title  of 
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the  sisters  was  disputed,  and  was  doubtful  in  law,  and  thatdomr 
must  be  assigned  by  one  who  has  right.     Mj  position  iSitiut 
the  jurisdiction  of  the  Orphans'  Court  to  appoint  CommiflooMf 
to  assign  dower  is  suspended  when  the  title  is  in  dispnite  in  good 
faith.     2  Greenes  Rep.  132.    The  title  must  be  first  settled  at 
law  ;  that  the  Orphans'  Court  could  not  settle  the  title ;  mff  m 
the  Ordinary  on  Appeal.     A  party  whose  title  is  in  doubt  hn 
no  right  to  disturb  another  in  possession  and  claiming  wir&Mij 
in  good  faith.     Demarest,  the  husband  of  the  deceased  daiiglitor 
of  the  intestate  claims  the  title.     The  question  is,  does  Donar- 
est  take  any  interest  in  the  lands,  or  does  it  go  to  lbs  liilflW  of 
the  intestate?    Rev.  Stat.  338,  sec.  3.    The  grtadNn ii  the 
person  who  died  last  seized.     The  question  turns  on  the  nnsiDg 
of  the  words,  in  that  section,  "  from  the  part  of  his  or  hff 
mother."    In  this  case  the  property  came  from  Isaac  J.  BmAs^ 
directly  to  the  grandson,  the  daughter  having  died  belbre  tbeb- 
testate.     I  contend,  that  the  words  mean,  from  the  medier  Iiff- 
Belf.     But,  whatever  the  ordinary  may  think,  he  citmot  settb 
the  question  of  title.     It  is  a  question,  at  least,  of  disputd  of 
the  construction  put  upon  these  words  by  the  otiier  rii^    It  is 
a  question  to  be  settled  by  a  competent  legal  tribunal.   The 
title  must  be  first  settled.     The  widow  is  legally  in  possession  of 
the  whole  until  dower  is  legally  assigned.     The  Otphans'  Court 
cannot  settle  the  title. 

W.  Pennington  for  the  Respondents.  At  Common  Law  (kefl 
could  be  no  question  that  the  title  is  in  the  sisters.  The  BtttuH 
does  not  vary  the  Common  Law.  The  land  came  firom  ih 
mother's  part ;  and  is  to  go  as  if  the  father  of  this  child,  wbo 
was  the  person  last  seized,  had  died  before  the  death  ofthechiW* 
The  widow  has  no  right  but  dower ;  and  Demarcst  has  no  right; 
he  is  in  with  the  widow  in  possession.  Now,  unless  the  Cotuft 
will  let  us  set  off  dower,  we  can't  bring  ejectment.  The  widof 
can  hold  until  dower  is  assigned.  Rev.  Stat.  72,  sec.  2.  And 
Demarest  would  claim  to  hold  under  the  widow.  We  cannol» 
then,  raise  the  question  of  title  until  dower  be  assigned.  Tli» 
assignment  of  dower  does  not  turn  the  widow  out.     He  shooU 
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have  to  bring  ejectment  against  any  one  in  posfiression  of  the 
part  not  assigned  for  dower.  The  case  cited  bj  Mr.  Zahriskie 
from  2  Chreen^s  Rep,  132  is  right ;  bat  it  has  no  application  to 
onr  case.  A  man  must  be  a  tenant  in  common  in  possession,  in 
order  to  obtain  the  appointment  of  Commissioners  to  maVe 
partition ;  and  if  he  is  not  inpossession,  and  his  title  is  disputed, 
he  must  establish  his  title  at  law.  In  a  case  like  ours,  the  appli- 
cants for  Commissioners  to  assign  dower  are  not  in  possession, 
far  the  reason,  that  the  widow  is,  by  law,  in  possession  of  the 
whole  until  dower  is  assigned.  After  the  dower  shall  be  assigned 
we  shall  hare  to  bring  ejectment  for  the  residue,  and  the  title 
can  then  be  settled.  Has  Demarest  any  right  1  Is  not  ottr 
claim  better  than  his  7  It  is  really  a  question  between  Dem- 
arest and  the  sisters.  The  Ordinary  will  not  take  it  that  Dem- 
arest is  in  exclusive  possession,  but  in  possession  with  the  widow. 
But  I  insist  we  are  entitled  to  have  dower  set  off,  no  matter  who 
is  in  possession.  The  Ordinary  will  not  settle  the  title.  If  we 
Bhow  a  probable  case  the  Court  will  allow  us  to  go  on.  He  sub- 
mits, that  the  order  of  the  Orphans'  Court  should  be  affirmed. 

Zabriskie,  in  reply.  Demarest  is  in  possession  of  all  but  one 
room,  claiming  as  heir  of  the  child.  The  sisters  can  bring 
ejectment  against  him.  A  person  not  in  possession  cannot  assign 
dower.  If  dower  should  be  assigned  on  this  application  the 
isisters  would  have  to  bring  ejectment  against  Demarest.  All 
we  ask  is,  that  they  do  that  first.  He  submits,  that  the  pro- 
ceedings of  the  Orphan's  Court  should  be  reversed. 

The  Ordinary.  The  1st  section  of  the  "  Act  directing 
the  descent  of  real  estates"  provides,  that  if  any  child  of  a 
person  dying  seized  of  lands  and  intestate  shall  have  died  before 
the  intestate,  leaving  issue,  the  share  of  the  land  which  the  child 
so  dying  would  have  been  entitled  to  if  he  or  she  had  survived 
the  intestate  shall  descend  to  and  be  inherited  by  such  issue. 

The  2d  section  of  the  said  act  provides,  that  when  any  person 
shall  die  seized  of  land,  without  will,  and  without  leaving  lawful 
issue,  leaving  a  brother  or  sister,  &c.,  the  inheritance  shall 
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descend  to  the  brother  or  sister,  &c.  The  word  *'  issuei''  a 
the  phrase  ^^  without  leaving  lawful  issue/'  in  this  sectioD}  iB- 
cludes  the  issue  of  a  child  who  died  before  the  intestate,  etlM^ 
wise  a  brother  or  sister  would  take  before  a  child  of  a  deceml 
child,  as  provided  by  the  first  section,  which  would  be  contnij 
to  the  provision  of  the  first  section. 

The  8d  section  of  the  said  act  provides,  that  when  any  perm 
shall  die  seized  of  land,  intestate,  and  without  leaving  liwfol 
issue,  and  without  leaving  a  brother  or  sister  of  the  whole  blood, 
or  any  issue  of  such  brother  or  sister,  and  leaving  a  fattier,  tben 
the  inheritance  shall  go  to  the  father,  unless  the  iniieriteaoa 
came  to  the  person  so  seized  from  the  part  of  his  or  her  motihery 
by  descent,  devise  or  gift,  in  which  case  it  shall  descend  tf  if 
such  person  so  seized  had  survived  his  or  her  father- 
In  the  case  before  us,  if  Ann  Eliza,  the  daughter  of  the  in- 
testate, had  survived  him,  and  she  had  afterwards  died  witiioit 
will,  and  the  land  had  descended  from  her  to  her  infant  80D,aai 
the  son  had  afterwards  died,  Demarest,  the  father  ot  this  md^ 
could  not  have  inherited.  The  question  is,  does  the  fact  that 
Ann  Eliza  died  before  the  intestate  put  the  inheritance  in  the 
son  of  Eliza  in  such  way  that  Demarest  can  inherit  itl  It 
seems  to  me  that  every  reason  for  excluding  Demarest  in  the 
first  case  exists  in  the  second  case  put.  The  estate  came  froa 
Haring,  Ann  Eliza's  father.  Demarest  has  none  of  the  blood  tf 
Haring.  By  the  right  of  representation  the  right  of  proximi^f 
is  transferred  from  the  root  to  the  branch,  and  gives  the  hnsA 
the  same  preference  that  the  root  had  as  next  of  blood.  Tbi 
last  clause  of  the  third  section  of  our  act  is  founded  upoD,  vi 
adopts  the  rule,  that  no  one  can  succeed  who  is  not  of  the  blool 
of  the  first  purchaser. 

The  Orphans'  Court  have  held,  that  the  persons  applying  for 
the  appointment  of  Commissioners  to  assign  dower  are  personi 
interested  in  the  estate.  It  is  asked  that  I  should  reverse  the 
order  of  that  Court,  on  the  ground,  that  Demarest  claims  tD 
have  succeeded  to  the  inheritance  as  the  heir  of  his  said  d^ 
ceased  son,  and  that  the  question,  who  is  heir,  is  doubtful.  Bst 
tlus  Court  is  no  more  competent  to  deal  with  questions  of  title 
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to  land  than  the  Orphans'  Court ;  and  I  am  not  willing  to  re- 
verse the  order  of  that  Court  on  the  suggestion  of  such  a  doubt. 
The  order  of  the  Orphans'  Court  will  be  afiSrmed.    Order  ac- 
cordingly. 
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Administration  BoDd  of  Martin  L*.  Greek. 

The  want  of  Tcrification  of  the  facts  stated  in  a  petition  for  leave  to  ] 
administration  bond  is  not  a  ground  on  which  the  Ordinary,  at  the  instanoecf  fti 
obligors  in  the  bond,  will  vacate  the  order  for  prosecution. 

An  order  for  the  prosecution  of  an  administration  bond,  founded  on  a  petitkn  Mag 
that  the  administrator  has  not  paid  to  the  persons  entitled  thereto  the  babaeelMii 
in  his  hands,  will  not  be  vacated  on  the  ground  that  no  decree  of  diitrihrfioB  Iti 
been  made  by  the  Orphans'  Court. 

The  Ordinary's  not  requiring  a  bond  of  indemnity  against  costs,  on  grairiiBgin  <ite 
to  prosecute  an  administration  bond,  is  not  a  reason  for  vacating  the  orte. 

StmbU:  That  the  distributee's  not  having  tendered  >  refunding  bond  is  BotanHH- 
lor  vacating  an  order  for  the  prosecution  of  an  administration  bond. 

The  petition  of  Samael  A.  Allen,  Administratori  ftc.^  rf 
Lewis  Green,  deceased,  sheweth,  that  on  the  5ih  of  Jaanuyy 
1848,  administration  of  the  personal  estate  of  Lewis  W.  Green 
was  granted  to  Martin  L.  Green ;  who  gave  bond  as  Adminii- 
trator,  with  William  Basset  and  Caleb  LippincottashiB  snretiefl, 
in  $2,000,  for  the  faithful  performance  of  his  duties  as  Adoun- 
istrator. 

That  the  said  Martin  L.  Green,  as  such  Administrator,  atdie 
November  term,  1849,  of  the  Orphans'  Court  of  Salem,  sctfled 
the  estate  of  said  Lewis  W,  Green  ;  and  that  on  such  finJ 
settlement  a  balance  of  §528.66 1-2  was  found  in  his  hands  U 
Administrator ;  and  that  said  final  settlement  was  then  allowed 
and  decreed  by  the  said  Orphans'  Court. 

That  Administration  of  the  personal  estate  of  Lewis  Green,  d^ 
ceased,  was  s^ranted  to  the  petitioner,  on  the  6th  June,  1850. 

That  said  Lewis  Green,  deceased,  in  his  life  time,  was  the  aok 
heir  at  law  of  the  said  Lewis  W.  Green,  deceased. 

That  the  said  Martin  L.  Green,  Administrator  as  aforesaid, 
did  not  within  twelve  calendar  months  from  the  date  of  hisletr 
ters  of  Administration  settle  the  estate  of  the  said  Lewis  W. 
Green  in  the  Orphans'  Court  of  Salem ;  and  did  not  pay  oter 
to  the  said  Lewis  Green,  in  his  life  time,  the  said  balance  cf 
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$528.66 1-2,  or  any  part  thereof;  nor  has  he  paid  the  said  sum, 
or  any  part  thereof,  to  the  petitioner,  Administrator  as  aforesaid, 
hut  wholly  negleots  and  refuses  to  do  so. 

The  petitioner  prays  leave  to  prosecute  the  said  Administra- 
tion bond  of  Martin  L.  Green  and  his  sureties,  and  an  order  on 
the  Surrogate  of  Salem  to  give  to  the  petitioner  a  certified  copy 
of  the  said  Administration  bond,  for  prosecution ;  the  Surrogate 
first  taking  from  the  petitioner  security  that  the  Ordinary  shall 
be  saved  harmless  from  all  costs. 

This  petition  was  si^ed  ^^  T.  L.  Smith,  Proctor,"  and  filed 
June  22»  1850  ;  and  was  not  sworn  to.  On  the  same  day  an 
order  was  made  by  the  Ordinary,  reciting  the  allegations  of  th^ 
petition,  and  ordering  that  the  said  Samuel  A.  Allen,  Adminis- 
trator, &c.,  of  Le^is  Green,  deceased,  have  leave  to  prosecute 
the  said  Administration  bond ;  and  that  the  Surrogate  of  Salem 
do  give  to  the  said  Allen,  Administrator  as  aforesaid,  a  certified 
copy  of  the  said  bond  for  prosecution ;  the  said  Surrogate  first 
taking  from  the  said  Allen  security  ihat  the  Ordinary  shall  be 
saved  harmless  from  all  costs  and  fees  in  and  about  the  said 
prosecution. 

On  the  13th  January,  1851,  a  notice,  signed  ^^  F.  L.  Maccut 
loch,  Proctor  for  Martin  L.  Green,  William  Basset  and  Caleb 
Lippincott,"  addressed  to  Thomas  L.  Smith,  Esq.,  Proctor  of 
Samuel  A.  Allen,  Esq.,  Administrator,  &c.,  was  given,  that  an 
application  would  be  made  to  the  Ordinary,  on  the  3d  January, 
1851,  to  vacate  the  said  order,  for  the  following  reasons  : 

1st,  Because  the  petition  for  the  said  order  is  not  verified  by 
aflSdavit  or  proof. 

2d,  Because  the  said  petition  does  not  specify  and  set  forth 
matters  sufficient  to  obtain  such  an  order. 

3d,  Because  there  was  no  proof  that  Martin  L.  Green  ever^ 
was  such  Administrator  as  in  said  petition  stated,  or  that  he  ever 
filed  such  an  account  as  is  therein  set  forth,  or  ever  had  any  bal- 
ance or  surplus  as  therein  specified. 

4th,  Because  it  is  not  set  forth  or  proved,  how  and  in  what 
right  Lewis  Green  was  the  sole  heir  of  Lewis  W.  Green,  de- 
ceased, and  entitled  to  have  said  balance. 
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6th,  Because  there  is  no  eyidence  or  proof  that  the  said  peti- 
tioner was  Administrator,  &c.,  of  said  Lewis  Green. 

6th,  Because  there  is  no  proof  that  Martin  L.  Green  did  not 
within  twelve  calendar  months  from  the  date  of  his  Administra- 
tion settle  the  estate  of  the  said  Lewis  W«  Green  in  the  Or- 
phans' Court  of  Salem,  or  how  or  in  what  manner  the  said  peti- 
tioner was  injured  or  aggrieyed  if  the  said  estate  was  not  settled 
within  the  said  time. 

7th,  Because  it  does  not  appear  that  the  said  Samuel  A.  Allen^ 
as  Administrator,  &c.,  of  the  said  Lewis  Green,  deceased,  was 
legally  entitled  to  receiye  the  pretended  balance  of  $528.66 1-2 ; 
or  that  any  decree  of  distribution  was  made  thereof  by  the  Or- 
phans' Court  of  Salem ;  or  that  any  refunding  bond  was  ever  . 
executed  therefor  and  presented  to  the  sud  Martin  L.  Green. 

8th,  Because  the  said  order  was  not  made  at  the  request  of 
any  party  aggrieved  by  the  forfeiture  of  suid  Administration 
bond. 

9th,  Because  no  bond  has  been  filed  according  to  law  to  in- 
demnify and  save  harmless  the  Ordinary. 

10th,  Because  the  petition,  >order  and  proceedings  are  ia 
divers  other  respects  uncertam,  insufficient  and  erroneous. 

A  motion  to  vacate  the  said  order  of  the  Ordinary  was  made, 
pursuant  to  the  said  notice. 

F.  L.  MaccvJlochy  in  support  of  the  motion,  cited  8  Greenes 
Rep.  92;  Rev.  Stat.  356;  1  Green's  Rep.  3;  8  lb.  661;  1 
Halst.  Ch.  Rep.  69. 

S.  A.  Alien  contra. 

The  Ordinary.  The  condition  of  an  Administration  bond 
is,  that  the  Administrator  exhibit  an  Inventory  in  six  calendar 
months  from  the  date  of  the  bond ;  and  well  and  truly  administer 
the  personal  estate  according  to  law  ;  and  make  a  true  account 
of  his  administration  in  twelve  calendar  months  from  the  date 
of  the  bond ;  and  deliver  and  pay  all  the  residue  of  the  personal 
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estate  which  shall  be  found  remaining  upon  the  account  of  the 
administration,  the  said  account  being  first  allowed  by  the  Or- 
phans' Court,  to  such  person  or  persons  as  shall  by  law  be  en- 
titled to  receive  the  same. 

The  '^  act  concerning  executors,  and  the  administration,  and 
distribution  of  intestates'  estates,"  provides,  that,  in  case  any 
Administration  bond  shall  become  forfeited,  it  shall  be  lawful 
for  the  Ordinary  to  cause  the  same  to  be  prosecuted,  at  the  re- 
quest of  any  party  grieved  by  such  forfeiture;  and  that  the 
monies  recovered  upon  such  bond  shall  be  applied  towards  mak- 
ing good  the  damages  sustained  by  the  not  performing  the  said 
condition,  in  such  manner  as  the  Judge  of  the  Prerogative  Court 
shall  by  his  sentence  or  decree  direct.  And  that  it  shall  be  law* 
ful  for  the  Judges  of  the  Orphans'  Court  of  the  County,  ke.^ 
after  the  administrator  shall  have  legally  accounted,  to  order  aa 
equid  distribution  of  ^hat  shall  remain,  after  paying  debts  and 
expenses,  among,  &c.,  or  to  the  next  of  kindred  to  the  int^tato 
in  equal  degree ;  and  the  same  distribution  to  decree  and  settle ; 
and  the  persons  entitled  to  such  distribution  shall  have  their 
remedy  at  law,  in  case  of  non-payment,  for  the  recovery  of  the 
same,  against  the  Administrator  so  aocounting :  saving  to  every 
one  supposing  himself  aggrieved  his  right  of  appeal. 

The  petition  on  which  the  order  was  made  foV  the  prosecution 
of  the  Administration  bond  of  Martin  L.  Green  as  Adminis- 
trator of  Lewis  W.  Green  states,  that  Lewis  Green,  since  de- 
ceased, was  the  sole  heir  at  law  of  the  intestate,  Lewis  W.  Green ; 
and  that  the  petitioner  is  the  Administrator,  &c.,  of  the  said 
Lewis  Green.  That  the  Administration  bond  of  the  said  Martin 
L.  Green  is  dated  January  5, 1848.  That  said  Martin  L.  Green 
did  not  within  twelve  calendar  months  settle  his  administration 
accounts  in  the  Orphans'  Court.  That,  in  November,  1849,  he 
settled  his  administration  accounts  ;  and  that  thereupon  a  bal- 
ance of  $328.66 1-2  was  found  in  his  hands  as  such  Adminis- 
trator; and  that  he  did  not  pay  the  said  balance,  or  any  part 
thereof,  to  the  said  Lewis  Green,  in  his  life  time,  nor  has  he  paid 
the  same,  or  any  part  thereof,  to  the  petitioner,  the  Adminis- 
trator, &c.,  of  Uie  said  Lewis  Green ;  but  wholly  neglects  and 
35 
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refbfles  to  do  so.  Suit  has  been  instituted  on  the  Ixmd  in  tiie 
Salem  Circuit ;  and  at  the  November  term,  1850,  of  that  Coorty 
Ae  defendants  were  ordered  to  plead  in  ten  days.  A  motion  m 
now  made  to  vacate  the  order  made,  on  the  said  petition,  for  the 
prosecntion  of  the  said  Administration  bond  of  Martin  L.  Green^ 
on  several  gronnds,  above  stated  in  the  case.  The  motion  is 
made  in  behalf  of  the  Administrator  and  his  sureties,  the  de- 
fendants in  the  snit  at  law.  They  do  not  deny  any  fact  stated 
in  the  petition  on  which  the  order  for  prosecntion  was  made. 

All  they  say  as  to  the  facts  stated  in  the  petiticm  is,  that  no 
ptroof  was  made  of  them  to  the  Ordinary.  The  want  of  veri- 
fieation  of  the  facts  stated  in  the  petition  is  not  a  ground  for  vik- 
cating,  at  the  instanc#  of  the  obligors  in  the  bond,  an  order  to 
prosecute  the  bond.  1  Halst.  Ch.  97.  This  disposes  of  the 
firtft  six  reasons,  and  part  of  the  seventh.  Another  part  of  the 
seventh  reason  is,  that  it  does  not  appear  that  any  decree  of  dis- 
iribution  was  made  by  the  Orphans'  Court. 

I  do  not  understand  that  the  Ordinary,  on  a  petition  for  an 
order  for  the  prosecution  of  an  Administration  bond,  is  to  adju- 
dicate that  the  bond  has  been  forfeited.  This  would  involve  the 
necessity  of  caHing  all  proper  parties  before  him,  and  of  putting 
the  petition^  through  the  regular  stages  of  a  suit.  The  law 
Court  before  which  the  bond  is  to  be  prosecuted  is  the  proper 
tribunal  to  decide  whether  the  bond  has  been  forfeited.  I  sup- 
pose it  was  in  this  view  that  the  Court,  in  1  Hdst.  Ch.  fiqp. 
97,  said,  that  no  complaint  could  be  made  against  an  order  to 
prosecute  on  tht  ground  that  no  forfeiture  was  made  to  appear. 

If  the  bond  has  not  been  forfeited,  the  plaintiflf  in  the  suit  at 
law  on  the  bond  will  fail.  It  would  not  be  proper  for  the  Ordi- 
nary, on  a  petition  to  prosecute  an  Administrator's  bond  for  not 
paying  a  distributive  share,  to  decide  whether  such  a  bond  can  or 
cannot  be  forfeited  until  the  Orphans'  Court  make  a  decree  for 
distribution.  The  questioD,  also,  whether  an  Administration. 
bond  can  be  prosecuted  at  law  by  a  distributee  without  the  o£fer 
of  a  refunding  bond,  is  a  question  for  the  law  Court. 

As  to  the  9th  and  last  reason,  the  Ordinary's  not  requiring  & 
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bond  of  indemnity  against  costs,  on  granting  the  order  to  prose- 
cate,  is  not  a  reason  for  vacatbg  the  order.    1  Halst.  Ch.  97* 
But  in  this  case  a  bond  of  indemnity  was  ^ven,  according  to  the 
order  in  that  behalf  made  by  the  Ordinary. 
Motion  denied.  / 


CASES  IN  CHANCERY. 

JUNE  TERM,  1861. 


Nicholas  I.  Doremus  v.  Ralph  Doremus  and  otherB. 

J.  eonvejed  to  D.,  who  had  married  hia  daughter,  the  equal  undirided  third  part  of  a 
turn  of  175  acres.  J.  died,  and  devised  to  his  daughter,  the  wife  of  D.,  during  her 
natural  life,  his  undivided  two  third  parts  of  the  said  farm,  and  afUr  her  death  to 
her  husband,  the  said  D.,  and  to  his  heirs  begotten  of  her  bodj,  to  be  equally  di- 
Tided  between  them.  D.'s  wife  died ;  and,  afterwards,  D.  died,  seised  of  the  said 
ondiTided  third  part  of  the  said  farm  and  other  lands,  learing  five  children,  and 
learing  a  will,  by  which  he  devised  to  two  of  his  sons,  in  equal  shares^  in  fee,  a  lot 
of  land  often  acres,  describing  it  by  metes  and  bounds,  which  ten  acres  was  a  part 
of  the  said  undivided  farm  of  175  acres,  and  devised  to  his  said  five  children  all  the 
residue  of  his  estate,  real  and  personal,  in  equal  shares.  The  said  ten  a^rea  em- 
braced the  dwelling-house  and  other  buildings  belonging  to  the  said  farm.  On  bill 
tar  partition,  the  Court  directed,  that  a  division  of  the  said  farm  be  first  made  into 
two  parts,  one  part  to  contain  one-third,  and  the  other,  two-thirds,  and  that  the  ono- 
fiiird  be  assigned  to  the  estate  of  D.,  in  such  way  as  to  include  the  said  ten  acres; 
and  that  the  portion  so  set  off  as  two-thirds  of  the  said  farm  be  then  divided  into 
fire  shares,  one  share  thereof  to  be  assigned  to  each  of  the  said  five  children;  and 
that,  of  the  part  so  set  off  as  the  one-third  of  the  said  farm,  the  ten  acres  so  devised 
by  D.  to  the  two  sons  be  assigned  to  the  said  sons ;  and  that  the  residue  of  the  said 
third  part  be  divided  among  the  five  children  of  D. 

The  facts  sufficiently  appear  in  the  opinion  delivered  bj  the 
Court. 

Hopper  and  J?.  S.  Pennington  for  the  complainant. 

Barkdou)  for  the  defendants.    He  cited  8  Paigey  470, 4, 658. ' 

The  Chancellor.    On  the  9th  of  April,  1808,  Roeliff  Ja- 
cobus  and  his  wife,  for  the  consideration  of  $1,666,  conveyed  to 


Peter  T.  Doremos,  who  had  married  Susan,  the  daughter  of '^fhe 
said  Roeliff,  the  equal  undivided  third  part  of  a  farm  of  1T5  acres. 

RoeliflF  Jacohus  died  February  ISth,  1809,  leaving  a  irill,  ly 
which  he  directed,  that  his  widow  Jane  should  remain  in  posses- 
sion of  all  his  estate,  real  and  personal,  during  her  natural  life ; 
and  then  devised  to  ^his  daughter  Susan,  wife  of  Peter  T.  Dore- 
mus,  during  her  natural  life,  his  undivided  two  third  parts  of  flie 
said  farm,  and  after  her  death  to  her  said  husband,  the  s^d 
Peter  T.  Doremus,  and  to  his  heirs  begotten  of  her  body,  to  be 
equally  divided  between  them  ;  but  if  his  said  daughter  should 
survive  her  said  husband,  then  to  her  and  the  children  of  said 
Peter  begotten  of  her  body. 

Susan,  the  wife  of  Peter  T.  Doremus,  died  in  1840.  Potir 
T.  Doremus  died  October  5th,  1846,  in  possession  of  said  {iiniy 
having  made  some  improvement  to  the  buildings,  leaving  fire 
children,  namely,  Ralph  Doremus^  Cornelius  P.  Doremus, 
Thomas  P.  Doremus,  Francis  P.  Doremus,  and  Nicholas  I.  Do- 
remus, (the  complainant,)  and  seized  of  the  said  undivided  llurd 
part  of  the  said  farm,  and  of  other  lands  held  by  him  in  several- 
ty ;  and  leaving  a  will,  by  which  he  devised  to  two  of  his  sons, 
namely,  Thomas  and  Cornelius,  in  equal  shares,  and  to  tiieir 
heirs  and  assigns  forever,  subject  to  the  payment  of  legacies 
amounting  to  $200,  a  lot  of  land  of  ten  acres,  describing  it  by 
metes  and  bounds,  which  ten  acres  was  a  part  of  the  undivided 
farm  of  175  acres ;  and  devised  to  his  said  five  sons  all  the  redi- 
idue  of  his  estate,  real  and  personal,  to  them,  their  heirs,  &o., 
to  be  divided  among  them,  share  and  share  alike.  The  ten  acires 
embraced  the  dwelling-house  and  other  buildings  belonging  to 
the  said  farm.     The  bill  is  for  partition. 

The  case  presents  a  complicated  and  difficult  question.  It 
seems  to  be  one  of  those  cases  for  partition  in  which  the  Court  is 
called  upon  to  administer  relief  ^'  ex  equo  et  bonoy  according  to 
its  own  notions  of  equity  between  the  parties,"  as  is  said  in  1 
Story^s  Eq.  Jur.  sec.  656b  ;  where  it  is,  also,  further  said,  that 
equity  will,  by  its  decree,  adjust  all  the  equitable  rights  of  the 
parties  interested  in  the  suit ;  and  will,  if  necessary  for  this  pur- 
pose, give  special  instruction  to  the  Commissioners. 
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It  8eesi0  ta  me  that  a  diyiaion  should  first  be  made  into  two 
parts;  one  part  to  contain  two-thirds,  and  the  other,  one-third. 
If,  in  making  that  division,  the  Commissioners  should  assign  to 
the  estate  of  Doremus  a  third  in  such  way  as  to  include  the  ten 
aeres,  I  should  not  think  it  wrong,  but  wise,  in  consideration  of 
file  improvements  made  by  Doremus  and  the  provisions  of  his 
will.  I  think,  therefore,  that  the  Court  need  not  hesitate  to  in- 
struct the  Commissioners  so  to  assign  the  third  to  the  estate  of 
Doremus. 

The  division  being  thus  far  made,  the  portion  set  off  as  two- 
thirds  of  the  175  acres  will  be  divided  into  five  parts,  if  it  is  sus- 
eeptible  of  such  division ;  if  not  the  Commissioners  will  so  re- 
port. The  ten  acres  of  the  part  so  set  off  as  the  remaining  third 
oan  then  be  set  off  from  the  reffldue  of  that  third,  and  assigned 
to  the  two  devisees  thereof  under  Doremus's  will,  and  the  said 
residue  then  be  divided  into  five  parts,  if  susceptible  of  such  di- 
vision ;  if  not  the  Commissioners  will  so  report. 

If  the  ten  acres,  induding  the  buildings,  be  not  more  than  a 
third  in  value  of  the  whole  175  acres,  the  ten  acres  may  as  well 
be  assigned  to  one  as  to  the  other  of  the  parties ;  no  complaint 
could  be  made  by  either  of  its  being  assigned  to  the  other.  It 
is  a  matter  ot  indifference  which  party  gets  any  particular  por- 
tion of  the  land.  There  seems,  therefore,  to  be  no  good  reason 
why  the  Commissioners,  or  the  Court,  should  not,  in  making 
partition,  or  directing  the  mode  in  which  partition  shall  be 
made,  have  regard  to  ulterior  interests  of  some  of  the  parties, 
which  interests  might  be  defeated  by  one  mode  of  division  and 
protected  by  another. 

After  much  reflection  it  seems  to  me  that  the  Commissioners 
should  be  instructed  as  above  stated. 

Order  accordingly. 
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Geo&oe  W.  King  i;.  Jac.  W.  Miller,  on  bill  for  Injimcfioii. 

An  iijaiietiiMi  to  prerent  the  defenduit  from  bmlding  ao  as  to  shut  up  a  window  im 
the  gable  end  of  oomplainant^s  house,  which  the  bill  stated  to  be  an  aneieiift  wisi* 
dowythe  oomplainanf  s  house  being  boiU  on  the  line  of  his  lol^  was  denied. 

The  bill  prayed  an  injunction  to  prevent  the  defendant  firom 
boilding  so  as  to  shut  up  a  window,  in  the  gable  end  of  the  com- 
plainant's house,  which  he  stated  to  be  an  ancient  window.  The 
complainant's  bouse  was  built  on  the  line  of  his  lot.    Denied* 

Ji.  W.  Cutter  for  the  complainant. 

The  Chancellor.  The  owner  of  a  lot  has  the  election  to 
build  on  it  as  he  pleases.  The  owner  of  the  adjoining  lot  has 
the  same  right.  If  the  one  who  builds  first  chooses  to  build,  en 
tiie  line,  the  adjoining  owner  has  no  means  of  preventing  it;  and 
has  no  noeans  of  preventing  the  continuance  of  the  building  on 
ihe  line.  Where  one  has  a  right  to  put  up  a  buildmg  on  the 
spot  where  he  erects  it,  and  to  continue  it  there,  and  the  ad^join- 
ing  owner  can  do  nothing  to  prevent  its  erection  on  that  spot, 
and  can  do  nothing  to  prevent  its  remaining  there,  it  is  simply 
absurd  to  say,  that  the  latter  can  by  lapse  of  time  lose  his  r^nt 
to  build  up  to  his  line.  The  loss  of  a  right  by  lapse  of  timCj 
from  an  act  done  and  continued  by  another,  can  only  be  in  cased 
where  the  party  against  whom  the  time  is  running  has  sodm 
means  of  preventing  the  act  or  its  contmuance.  Where  he  has 
no  such  means,  he  is  no  default,  and  can,  therefore,  lose  no  right. 
And  a  person  by  doing  and  continuing  an  act  on  his  property 
which  he  has  a  right  to  do,  and  which  another  has  no  means  of 
preventing,  can  acquire  no  right  injurious  to  the  property  of  that 
other. 

Motion  denied. 
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Van  Walk£nb£R6h  &  Osdoan  v.  The  Rahwat  Bakk. 

.  An  uyonotion  reBtrainlDg  an  ^ectment  was  diBSolTed ;  and  the  order  of  diflolvtioii 
WM  appealed  from,  and  affirmed ;  the  diaaolutioa  and  affirmance  bein^  jbotb»  wiA 
eoste.  A  motion  that  farther  prooeedings  on  the  bill  be  Btajed  until  the  said  ootts 
be  paid  wac  denied. 

On  bill  filed,  the  complainants  had  obtained  an  injiineti<m  re- 
Btrainiog  the  defendants  from  farther  prosecuting  an  ejectme&t. 
On  answer  and  motion,  the  injunction  was  dissolved.  The  order 
of  dissolution  was  appealed  from,  and  was  affirmed.  The  £b80- 
lution  and  the  affirmance  were  with  costs. 

A  motion  was  made,  on  the  part  of  the  defendants,  on  proof 
of  demand  of  the  costs,  and  service  of  tlie  taxed  bill  of  oosts^ 
that  further  proceedings  on  the  complainants'  bill  be  stayed  un- 
til the  costs  be  paid. 

F.  jB.  Chetwood  for  the  motion. 

W.  Pennington  contra. 

The  Chancellor  denied  the  motion. 
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James  JoBNgov^Sen.,  t^.  HcmetT  Johhsok  and  JohnN.  Otcott. 

The  position— that  a  mortgagee  maj  releue  a  part  of  the  pMmiBea  lADrtgagMlto 

hioOy  and  throw  the  whole  burden  upon  the  remaining  part,  notwithstandix^  the 

remaining  part  has  been  subsequently  mortgaged  to  another  whose  mortgage  has 

been  recorded,  if  the  first  mortgagee  had  not  actual  notice  of  the  second  mortgage 

.    eamioi  be  maintained, 

Qn  the  Sth  September,  1846,  Henry  Johnson  gave  a  mortgftgo 
^to  John  Kipp  on  thirteen  lots  of  land,  payable  in  one  year.    Qn 
the  8d  February,  1849,  this  mortgage  was  assigned  to  Jam^ 
.  Johnson,  Sen.,  the  complainant. 

On  the  19th  May,  1847,  Henry  Johnson  gave  a  mor^ge;^ 
A.  V.  Stout  on  lots  1  and  2  of  the  said  thirteen  lots,  which, was 
afterwards  assigned  to  John  N.  Olcott ;  and,  on  the  29th  May,  * 
1847,  Henry  Johnson  gave  another  mortgage  on  the  said  lots  1 
and  2  to  the  said  Olcott.  In  July,  1848,  Olcott  filed  a  bill 
against  Henry  Johnson  alone,  on  his  two  mortgages;  and,  in 
December,  1848,  obtained  a  decree  for  the  sale  of  the  said  lots 
1  and  2 ;  and,  on  the  26th  March,  1849,  the  said  lots  were  sold 
under  the  said  decree,  and  were  purchased  by  Olcott.  On  the 
8d  March,  1849,  James  Johnson^  Sen.,  for  the  consideration  ex- 
pressed of  $1,  released  to  Henry  Johnson,  who  was  his  son, 
nine  of  the  thirteen  lots  covered  by  his  mortgage,  leaving  lots  1, 
2, 11  and  12  not  released.  In  June,  1849,  James  Johnson,  Sen., 
exhibited  the  bill  in  this  case,  against  Henry  Johnson  and  John 
N.  Olcott,  for  the  foreclosure,  &c.,  and  for  the  sale  of  the  said 
lots  1,  2, 11  and  12  not  released.  Olcott's  mortgages  were  duly 
recovered,  prior  to  the  said  release. 

Barkalow  for  the  complainant. 

Vandervoart  for  the  defendants.    He  cited  Saxian^s  Ch.  421 ; 
1  Halst.  Ch.  186 ;  1  Story^s  Eq.  Jur.  sec.  349. 

Th£  Chancellob    The  position  contended  for  by  the  com- 
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plainaiit's  counsel — ^that  a  mortgagee  may  release  a  part  of  die 
premises  mortgaged  to  him,  and  throw  the  whole  burden  upon 
the  remaining  part,  notwithstand^  the  remaining  part  has  been 
subsequently  mortgaged  to  another  whose  mortgage  has  been  re- 
corded,  if  the  first  mortgagee  had  not  actual  notice  of  the  second 
mortgage-Hiannot  bemaintuned. 

In  this  case,  the  release  was  not  made  until  after  Olcott  had 
obtuned  a  decree  on  his  mortgages,  and  after  the  two  lots  coTored 
by  them  were  adtertised  for  sale,  and  after  the  complainaat  in 
this  case  had  notice  of  that  advertisement.  A  reference  will  be 
ordered  to  ascertam  the  value  of  the  lots  released.  The  value 
of  the  lots  11  and  12  may  also  be  ascertained.  Lots  1  and  2 
cannot  be  reached  by  the  complainants,  unless  lots  11  and  12  be 
insu£Scient  to  pay  what  may  be  found  to  be  properly  charged  on 
the  lots  not  released. 

Order  accordingly. 
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EuzABKTH  B.  Martik  V.  Wm.  Martin,  Jon'r. 

On  a  bill  bj  a  iHfe  tdfainst  her  husband  for  a  separate  miinteiiaiioe,  aUeging  an  abaix- 
•donmoii  of  her  by  her  husband,  an  answer  was  put  in,  and  testimony  tsken;  and 
a  motion  was  then  made,  on  the  part  of  the  complainant,  for  alimony  ^ai^Ji^  UU, 
It  appeared  in  the  case,  that  the  complainant  was  liring  with  her  &ther,  away  from 
the  defendant's  house,  haring  two  of  the  children  With  her ;  and  each  party  clahned 
that  the  abandonment  was  by  the  other.  The  OhanceUor  said,  that  if  the  oom- 
plainant  would  go,  with  the  children  she  had  with  her,  to  the  defendant's  residence^ 
and  he  should  refbse  to  reoeiyelier  as  his  wife  and  proyide  for  her  and  the  ohildzen, 
the  Gourt  would,  on  being  properly  infbrmed  of  such  refusal,  allow  alimony  pm^ 
dinU  Uk;  but  denied  the  motion  as  the  casa  then  stood. 

The  bill,  filed  March  8, 1851,  states  the  marriage  betwem 
the  complainant,  (whose  maiden  name  was  E.  B«  Camming,) 
and  the  defendant,  on  the  23d  November,  1848.  That  they 
conunenced  housekeeping,  at  Beatty's  Town,  Warren  County, 
in  May,  1844^  and  resided  there  until  September,  1848,  when 
they  moved  to  Hackettstown,  in  the  same  County.  That  the 
complainant  has  four  children  by  her  said  husband,  the  oldest  of 
which  was  6  years  old  in  September,  1850  ;  and  the  youngest  of 
whom  is  about  4  months  old.  That  she  and  her  husband  lived 
together  very  well  until  about  four  years  ago ;  at  which  time  she 
whipped  the  eldest  child,  then  about  two  years  old,  moderately, 
for  some  nusbehavior,  in  her  husband's  presence,  on  a  Saturday. 
That  her  husband  made  no  objection  to  the  correction  then ;  but 
on  Monday  he  went  to  his  mother's,  who  lived  in  the  vicinity, 
and  returned ;  and  again,  Monday  evening,  went  to  his  mother's 
and  returned  in  the  night,  after  the  complainant  had  retired  to 
bed,  about  U  o'clock  at  night,  and  got  into  bed,  land  then  asked 
complainant  why  she  whipped  that  child,  and  said  she  had 
whipped  the  child  unmercifully,  and  ordered  the  complainant 
to  get  out  of  bed  and  go  home ;  and  said  that  if  she  did  not  get 
out  of  bed  he  would  kick  her  out ;  and  siud  he  would  call  up  ihe 
hired  man,  Hankinson,  and  send  her  home.  And  he  tried  to 
push  the  complainant  out  of  the  bed ;  but,  as  she  was  tangled 
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ap  in  the  bed  clothes,  he  did  not  succeed.    And  he  then  left  her 
bed,  and  went  into  another  room  and  slept  by  himself. 

That  after  they  moved  to  Hackettstown^  about  August^  1849, 
the  defendant  became  deranged,  and  for  about  the  space  of  a 
week  deprived  of  his  reason :  he  then  recovered  his  mind.  That 
during  his  derangement  he  had  a  great  antipathy  to  the  com- 
plfdnant,  and  accused  her  of  infidelity  to  him ;  and  has  ever 
since  occasionally  charged  her  with  infidelity  to  him ;  and  ataU 
seems  to  harbour  an  enmity  towards  her. 

That,  about  May,  1850,  she  was  engaged  in  having  her  house 
cleaned,  when  the  defendant  wanted  her  to  help  carry  out  the 
parlor  stove.  That  she  was  then  in  a  delicate  ntuation,  and 
was  unable,  from  bodily  infirmity,  to  do  so,  and  so  informed  him, 
when  he  flew  into  a  violent  passion  and  pitched  the  stove  over 
and  rolled  and  tossed  it  over  the  carpet  and  out  of  the  rooni) 
breaking  off  the  door  of  the  same  and  some  of  the  feet ;  and  he 
went  off  and  got  his  dinner  away  from  home,  and  did  not  reton 
home  until  late  in  the  afternoon.  That  from  that  time  on  he 
absented  himself  from  home  a  good  deal,  without  giving  any  no- 
tice where  he  was  going,  or  without  any  apparent  bumness,  and 
was  very  distant  and  unMendly  towards  her ;  sometimes  pro- 
fessing his  friendship  in  a  very  unnatural  and  construned  man- 
ner ;  and  during  the  summer  and  fall,  on  several  occasions,  re- 
quested complainant,  after  night,  to  go  with  him  down  to  tfie 
bank  of  a  stnall  pond  not  far  away,  under  pretence  of  seeingtte 
water ;  but  hie  conduct  towards  her  was  such  as  to  excite  Iter 
suspicions  of  his  intentions  being  correct ;  and  she  declined  at 
any  time  to  go  with  him  there. 

That,  about  the  last  of  November,  or  first  of  December,  1850, 
he  went  off  one  afternoon  across  the  fields,  without  mentioning 
to  her,  or  any  other  person  as  she  thinks,  where  he  was  goiiqb* 
and  was  gone  until  late  at  night,  and  about  11  o'clock  he'le- 
tumed  and  built  up  a  large  firO'in  the  stove  in  the  room  adjoin- 
ing that  in  which  she  slept;  and  she  observed  that  the  candle 
whidi  was  near  the  stove  was  melting  from  the  heat,  and  adced 
him  if  he  had  not  better  move  it  back,  when  he  answered  that  it 
was  none  of  her  business ;  and  he  sat  up  by  the  stove  vrithout 
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going  to  bed  the  most  of  the  night,  and  the  complainant  dared 
not  go  to  sleep  while  he  was  there. 

That  he  continued  to  maltreat  her>  and  frequently  ordered  her 
to  go  home,  and  conducted  towards  her  in  such  a  manner  as  to 
put  her  in  fear  of  her  life  and  personal  safety.    That  on  a 
Sunday  afternoon,  the  last  of  December,  when  she  was  prepar- 
ing to  go  to  meeting,  he  requested  her  to  go  out  of  the  kitcheui 
where  the  other  members  of  the  family  were,  into  the  parlor  with 
him.     That  she  went,  not  knowing  what  he  wanted  of  her,  and 
he  closed  the  door  after  them  as  they  went  in,  and  then  turned 
to  her  and  took  her  hands  in  one  of  his  and  held  on  very  tightly, ' 
while  he  put  his  other  hand  into  or  in  the  direction  of  his  pocket, ' 
and  seemed  much  excited.    That  she  eSbrted  to  get  away,  and 
he.  said  why  should  we  be  afraid ;  but  she  got  loose  from  him,  [ 
and  got  out  of  the  parlor.    That  he  made  no  communication,  [ 
nor  introduced  any  subject  of  conversation,  nor  seemed  to  have, 
any  call  for  the  complainant  in  the  parlor,  nor  gave  any  pretence 
of  any. 

That  she  was  afraid  of  her  said  husband ;  and  Samuel  Gu- 
lick,  his  clerk,  came  to  sleep  at  night  with  him,  to  which  he 
assented,  and  had  a  bed  prepared  for  them  to  sleep  together  in 
another  room  from  complainant,  and  complainant  took  the  ser- 
vant girl  to  sleep  in  her  room.  That  she  had  a  bolt  to  her  room 
on  the  inside,  and  had  it  fastened.  That  on  the  same  Sunday 
night,  about  midnight,  the  defendant  came  to  her  room  door  and 
tried  to  get  in,  but  found  it  fastened,  and  then  requested  her  to 
let  him  in,  under  various  pretences  of  wanting  certain  articles 
which  were  not  in  there,  and  which  she  informed  him  where  he 
could  find ;  and  then  upon  the  further  pretext  that  he  wanted  to 
see  the  children ;  but  that  complainant  was  afiraid  to  let  him  in 
imless  Gulick  would  come  with  him :  and  he  left  and  returned  to 
his  own  room. 

That  on  Thursday  of  the  same  week,  the  2d  January,  1851, 
he  told  her  she  should  go  home ;  and  he  spoke  to  Robert  Stelle, 
Esq.,  to  take  her  home.  That  Stelle  was  going  that  day  to  take 
dinner  with  complainant's  brother-in-law,  John  C.  Potter,  on  the 
road  towards  her  father's  j  and,  as  her  husband  said  he  would  go 
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along,  she  concluded  to  go  and  see  if  slie  could  not  get  bar 
land  reconciled  to  her ;  and  they  went  to  said  Potter'fli  ill 
took  dinner  together ;  and,  instead  of  going  on  to  her 
returned  homo ;  and  that  night  he  told  her  she  should  not 
in  the  house,  and  compelled  her  to  go  out  an8  get  lo^ffBg) 
her  babe,  at  one  of  the  neighbors.    That  aha  retuned  h 
morning  and  prepared  breakfast,  and   she  and  her 
breakfasted  together ;  and  after  breakfast  he  told  her  da 
go  home  that  day.    That  they  had  killed  hogs  a  few  dtji  Mi 
and  she  was  about  to  engage,  that  day,  in  tha  neeewjpnv* 
ration  for  attending  tg  the  same,  and  so  informed  Un  Art  ih 
wanted  to  attend  to  it  that  day,  and  tried  to  defer  Ua;  Wh 
said  she  must  go,  and  sent  a  line  to  said  Stelle  to  oone  vitp 
her.    Defendant  went  out  to  his  store,  and  came  bad  mil  ■ 
to  her  that  she  must  go,  and  that  Stelle  would  take  her.  ^ 
Stelle  came,  and  said  he  would  take  complainant  if  sheonrtf 
and  defendant  said  he  would  go  along;  at  whieh  Stella  nil  I 
would  not  go  if  defendant  went,  that  he  could  take  Berluaadn 
and  complainant  tried  to  persuade  defendant  to  let  her  rcniil 
and  attend  to  fixing  the  meat ;  but  he  said  she  imiBt  gothitoil] 
and  thai'  if  she  did  not  go  and  get  out  of  his  way  he  fil  » 
know  what  he  might  do  to  her ;  that  he  did  not  want  tolwrtte! 
but  that  if  she  did  not  go  he  did  not  know  what  he  nu^  V 
tempted  to  do,  he  did  not  know  but  that  he  might  throw  \sam 
into  chains  before  night.     And  he  then  got  up  his  horaa  m 
sleigh,  and  his  clerk,  Gulick,  went  with  him  ;  and  they  toflki 
complainant,  with  the  second  and  the  youngest  child,  op  ^  ' 
complainant's  father's,  the  third  child  being  there  at  tbattii 
That  they  drove  the  complainant  to  her  father's,  and  set  bar ■ 
the  said  children  out  upon  the  side  of  the  road  in  front  of  i 
father's  house ;  and  neither  of  them  went  in,  or  stopped  to  M 
any  conversation  upon  the  business  of  their  coming  OTer^l 
otherwise,  and  drove  back.     That  the  oldest  child,  wUdi  • 
left  at  defendant's,  was  taken  sick  the  next  week  irifli  < 
whooping  cough,  and  needed  complainant's  attention,  anli 
went  and  got  it  and  took  it  also  to  her  father's,  where  she  i 
her  four  children  have  since  been  living  upon  his  hosiofal 
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her  husband  made  no  visit  to  her,  or  any  commnnication  to 
Aer  he  took  her  to  her  father's,  until  about  the  7th  of  Feb- 
'  thereafter,  when  he,  with  his  said  clerk,  drove  np,  and 
lod  in  the  road  opposite  her  father's,  on  their  way,  as  she 
ntDod  at  the  time  from  the  said  clerk,  to  Commingstowny 
me  business;  and  the  said  clerk  came  into  the  house,  the 
idut  renudning  in  the  wagon,  which  had  but  one  horse  be- 
tL  That  said  clerk  inquired  of  complainant  if  she  was 
f  to  go  homci  and  said  that  William,  her  husband,  wanted 
0  oome  home.  Thsrt  she  informed  him  the  children  were 
mrdl  to  go  out  then,  and  that  she  was  not  then  ready ;  not 
iting  them ;  but  that  she  was  conung  down  to  see  about 
t  ilbin  that  week,  or  very  soon,  and  they  could  make  ar- 
isnnits.  That  the  said  clerk  then  said,  take  notice  that 
linn,  meaning  the  defendant,  did  not  calculate,  then,  to  pay 
iiy  board  of  complainant  and  the  children,  and  went  out, 
tii^  drove  off.  That  complainant's  father  asked  said  clerk 
die  defendant  did  not  come  in,  and  he  said  he  had  not  time, 
i  at  this  time  the  defendant  had  advertised  an  auction  to  sell 
il  store  goods,  and  perhaps  his  household  goods,  and  had 
rtiaed  his  house  and  store-house,  in  Hackettstown,  for  rent ; 
ifterwards,  on  the  18th,  19th  and  20th  of  February  last, 
1,)  held  an  auction  of  his  personal  property,  and,  as  com- 
int  has  been  informed,  disposed  of  most  of  his  personal 
sriy,  including  his  only  cow ;  and  seems  preparing  to  dis- 
Due  housekeeping. 

tat,  after  she  was  married  and  commenced  housekeeping,  she 
irovided  by  her  father  with  an  outset  of  personal  property, 
nfing  to  $280  in  value,  which  went  into  defendant's  pos- 
m.  That  by  the  will  of  her  grandfather.  Job  Johnson,  a 
y  was  bequeathed  to  her,  which  her  husband,  about 
or  1847,  received,  amounting  to  $306.  That  by  the 
»will  there  was  devised  to  her  the  one-fourteenth  of  a  cer- 
farm,  from  which  her  husband  received  a  rent  of  $41  a  year 
mr  years,  and  afterwards  the  said  farm  was  sold  by  Com- 
oners,  and  the  portion  coming  to  her  therefrom,  amounting 
tSOy  was  paid  to  her  said  husband^  about  the  spring  of  1848. 
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The  bill  then  states  the  pecuniary  circnmstanoes  of  the  de- 
fendant. 

That  her  father,  being  unable  from  bodily  infirmity  to  p 
about  to  attend  to  business,  sent  for  his  brother-in-law,  Asanl 
Davis,  Esq.,  to  come  and  attend  to  the  matter  on  the  paittf 
the  oomplainaat ;  and  that  said  Dayis,  at  the  request  of  the 
complainant  and  her  father,  went  to  Hackettstown,  in  oompai^ 
with  complainant's  brother,  J.  J.  Gumming,  to  see  the  defend- 
ant, to  sec  if  be  would  make  any  provision  for  her,  or  any  ar- 
rangement to  let  her  come  back  and  live  at  his  house  ajjain,  in  i 
peaceable  manner.    And  the  complainant  has  bees  inlbnaed, 
and  believes,  that  said  Davis  and  her  said  brother  went  to  see 
the  defendant ;  that  they  found  him  at  his  house,  in  Haiietts- 
town,  in  company  M^ith  some  of  his  brothers  and  friends.    Thsty 
immediately  on  the  defendant's  seeing  her  said  brother  in  A0 
house,  he  ordered  him  out  of  the  house,  without  any  eeremoil 
or  conversation,  and  appeared  very  much  enraged  against  loM, 
without  any  previous  difficulty  between  them ;  and  that  irbA 
the  said  Davis  introduced  the  subject  of  the  dlfficolfy  witb  t&e    ' 
complainant,  and  expressed  a  desire  to  have  some  peaceable  and     i 
amicable  settlement,  he  said  to  Davis,  that  if  that  was  Us  hum* 
ness  he  should  leave  the  house,  and  refused  to  entertun  uy    1 
conversation  on  the  subject.    That  she  has  been  informed  aal 
believes,  that  said  Davis  endeavored  to  get  some  arrangement  of 
the  matter  through  the  brothers  and  friends  of  the  defendant; 
but  could  get  no  satisfaction,  or  any  interference  by  them  in  A0 
matter ;  and  was  given  to  understand,  that  if  complainant  at- 
tempted to  force  any  settlement  or  provision  for  her,  that  bff 
said  husband  must  be  or  would  be  prepared  to  meet  it    That| 
from  the  course  pursued  by  her  husband,  she  really  believes,  that, 
unless  prevented  by  the  injunction  or  order  of  this  Ooort,  he 
will  convey  or  incumber  his  real  estate  so  as  to  prevent  her  ob- 
taining any  provision  therefrom  or  from  him. 

That  her  said  husband  has,  without  any  justifiable  cani6| 
abandoned  her  and  separated  himself  from  her,  and  hatfarefoaed 
and  neglected,  and  still  refuses  and  neglects  to  mMntftm  and 
provide  for  her  or  for  her  children. 
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The  bill  prays,  that  the  defendant  may  be  decreed  to  pay  and 
provide  such  suitable  support  and  maintenance  for  the  complain- 
ant,  and  her  said  children,  and  for  such  time,  as  to  the  Court 
shall  seem  just. 

An  answer  was  put  in,  and  testimony  was  taken.  And  a  mo- 
tion was  now  made,  on  the  part  of  the  complainant,  for  alimony 
pendente  lite^ 

P.  D.  Vroam  in  support  of  the  motion* 

S.  G.  Potts  contra.  He  cited  1  Halst.  Ch.  Rep.  471;  2 
Barb.  Ch.  Rep.  147  ;  3  iJ.  206  ;  11  Paige,  46. 

The  Chancellor.  The  bill  is  for  a  separate  support  and 
maintenance  for  the  wife  and  children.  Tho«  present  motion  is 
for  alimony  pendente  lite. 

I  hare  had  occasion  before  to  say,  that  it  is  not  a  matter  of 
course  to  allow  alimony  pendente  lite  ;  that  the  circumstances  of 
the  case  will  be  looked  into,  and  a  discretion  exercised  by  the 
Court. 

The  opinion  and  action  of  the  Court  in  the  case  cited  from 
1  Halst.  Ch.  Rep.  471  is  correctly  shown  in  the  synopsis  of  it. 
The  language  given  as  the  opinion  of  the  Court  is  incorrect. 

In  this  case,  the  bill  contains  a  general  allegation  that  the  de- 
fendant has  abandoned  the  complcdnant ;  but  the  facts  stated  in 
the  bill  fall  short  of  ^showing  an  abandonment ;  and  the  answer 
and  the  facts  stated  therein  and  in  the  testimony  deny  it.  .  And 
no  sufficient  cause  is  shown  by  the  bill  or  the  testimony  for  an 
abandonment  of  her  husband  by  the  complainant. 

I  think  the  case,  so  far  as  regards  this  motion,  may  be  put  on 
very  safe  ground,  "the  question  seems  to  be,  on  whose  part  is 
file  abandonment.  If  she  is  sincere  in  supposing  that  the  de- 
fendant has  abandoned  her,  we  must  suppose  that  she  is  lulling 
to  return  to  him. 

If  she  will  go,  with  the  children  she  has  with  her,  to  the  de- 
fendant's residence,  and  he  shall  refuse  to  receive  her  as  his  wife 
86 
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and  proyide  for  her  and  tho  obildren,  the  Court  wiD,  on  bam 
properly  informed  of  snob  refusal,  allow  alimony  pendente  lik. 
Bat,  under  the  present  aspect  of  the  case,  the  motion  is  denUL 
Motion  denied. 
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Daniisl  Williamsok  t^.  Samfel  Pbobabco. 

H.  gs?e  tt  mcnrtgage  to  W.,  and  BiibB6qnBXi1ty  gavt  s mortg«|^  on  the  Jiin^laiidB  i0F« 
which  waa  assigned  to  E.   £.  filed  a  fordosore  bUl,  on  his  mortgage,  stating  tfan. 
mortgage  to  W.  and  the  priority  of  it^  and  pra  jed  process  against  H.  and  W.   W.  did  . 
not  appear  to  the  suit;  he  lived  In  Xew  York,  and  an  order  of  publication  was  maAe'   ' 
as  to  him.    A  deatepro  tonfe$¥>ynA  takeb  against  W. ;  and^  at  a  sabseqaeaitendy'  • 
on  the  report  of  a  Master  ascertaining  the  amount  due  on  E.'8  mortgage^  a  final  d*-r. 
cree  was  taken  for  a  sale  of  the  premises  to  paj  K's  mortgage,  with  the  usual  ohMve  «■ 
thAt  flie  defendants  be  debarred  from  an  equity  of  redemption.    The  premiscis  wM' 
sold  under  the  decree,  and  bought  by  P.,  who  had  notice  of  th^existenee  of  W.'i 
mortgagi.    W.  afterwards  filed  a  bill  against  P.  for  the  foredosureof  hit  mortgagli  o 

jBUi,  that  W.'s  mortgage  was  not  affected  by  the  proceedings  on  R's  failL 

On  the  6th  of  September,  1847,  a  bill  was  filed  b^  GharleaO. 
Everitt,  against  John  H.  Hoagland  and  wife  and  Danid>WilliaBi*>' 
son,  for  the  foreclosure  of  a  mortgage,  dated  June  18,  1846^^' 
given  by  John  H.  Hoagland  and  his  wife  to  Samuel  Probasco,  for 
12000,  payable  in  one  year,  with  interest  semi-annually,  on  fite'  ' 
tracts  of  land,  and  assigned  by  Probasco  to  the  complainant  in: 
July,  1847;  of  which  assigmiient  the  bill  says  that  *HoaghMd^ 
had  immediate  notice. 

The  bill  states,  that  Hoagland  and  wife^  on  the  18di  of  Mardi> 
1846,  gaye  a  mortgage  to  the  defendant  Samuel  WilUattson,  on. 
the  whole  or  some  part  of  the  lands  so  mortgaged  to  Probascoy 
ta  secure  the  payment  of  $8000,  which  mortgage  to  Williamson 
was  recorded  on  the  11th  of  May,  1846 ;  but  that  how  mudi  or 
whether  any  thing  is  owing  to  said  Williamson  on  his  said  mort<- 
gage  is  unknown  to  the  complainant;  and  prays  that:  William^ 
SOB  may  exhibit  and  prove  his  said  mortgage,  and  that  whatever 
may  be  found  due  to  him  thereon  may  be  paid  out  of  the  pro^ 
ceeds  of  the  sale  of  the  said  mortgagsd  premises  prior  to  the  • 
payment  of  complainant's  moftgagiaf*  Process  is  prayed  againsfe 
Hoai^aad  and  wife  and  Williamsons 

It  being  made  to  appear  that  WilfiaMKmrdsidecl  m  New  Yori^* 
aa  order  for  publication  as  to  himwM  made^ 
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In  Decemberi  1847,  a  decree  pro  confesso  was  taken  on  tbt 
bill  against  Williamson. 

In  Jane,  1848,  on  the  report  of  a  Master,  a  final  decree  nu 
taken  in  that  cause,  stating,  that  there  was  due  to  Ereritt  on  hii 
mortgage  |2,183 ;  directing  the  sale  of  so  much  of  the  mort- 
gaged premises  as  would  be  sufficient  to  pay  Everitt's  mortpff 
and  costs,  and  that  execution  do  issue,  &c. ;  with  the  xmd 
clause  that  the  defendants  stand  debarred  and  foreclosed  bm 
all  equity  of  redemption  of,  in  and  to  so  much  of  the  said  nort- 
gaged  premises  as  shoulil  be  sold  by  yirtue  of  said  deenel  A 
fi.  fa*  was  issued  accordingly,  by  virtue  whereof  the  SbmS^  on 
the  80th  of  October,  1848,  struck  off  and  sold  the  wholsor  die 
said  mortgaged  premises  to  Probasco,  for  |2000 ;  and  As  Shttiff 
delivered  to  Probasco  a  deed  thereof,  dated  November  6,1848. 

On  the  14th  of  December,  1848,  the  bill  in  this  suit  was  filed, 
by  Daniel  Williamson,  against  Samuel  ProbascOj  for  the  fbre- 
closure  of  the  said  mortgage  given  by  Hoagland  and  wife  to 
Williamson. 

This  bill,  after  setting  out  the  mortgage  of  the  oomplainint, 
Williamson,  states,  that  one  Charles  G.  Everitt  became  aes^ 
of  a  certain  mortgage  for  $2000,  given  by  Hoagland  uidwiftto 
Samuel  Probasco,  subsequent  to  this  complainant's  saidinort- 
gage,  and  with  full  knowledge  thereof. 

It  then  states  the  proceedings,  above  stated,  in  the  nut  of 
Everitt  against  Hoagland  and  wife  and  this  complainant,  VTil- 
liamson,  on  the  said  mortgage  assigned  to  Everitt,  and  the  stk 
of  the  premises  to  Probasco,  and  the  Sheriff's  deed  tohim  iheie- 
for ;  and  states,  that  this  complainant  is  informed  and  belienf) 
{hat  the  said  Sheriff's  deed  purports  to  convey  all  the  estole, 
right,  title  and  interest,  not  only  of  the  said  Hoagland  and  wi&i 
but  also  of  this  complainant  in  regard  to  his  sa^d  mwigifp) 
without  respect  to  the  priority  of  his  mortgage  over  that  of  wA. 
Everitt ;  whereas,  he  submits  that  the  said  Sheriff's  deeddiaoli 
have  been  specially  drawn,  and*the  decree  also,  if  it  has  not  been 
so  drawn,  so  as  to  preserve  this  complainant's  rights  in  his  siii 
mortgage;  and  that  the  said  decree,  sale  and  deed  should  have 
left  his  mortgage   in  full  force  and  effect,  and  in  no  wsj 
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prejudiced  by  the  said  decree,  ezecution  and  sale.  This  bill 
charges,  that  Probasco,  before  and  at  the  said  sale,  well  knew 
that  this  complainant's  mortgage  was  in  full  force ;  and  tliat  this 
complainant's  mortgage  was  admitted  to  be  first  in  the  said  bill 
of  said  Everitt.  That  this  complainant  not  wanting  the  money 
due  on  his  said  mortgage,  did  not  put  the  same  before  the  Master 
for  allowance  in  the  said  decree ;  meaning  to  let  the  same  remun 
a  permanent  lien  on  the  said  mortgaged  premises ;  and  that  the 
purchaser  of  the  premises  might  hold  the  same  subject  to  the 
said  mortgage,  on  paying  and  continuing  to  pay  the  interest 
Aereon. 

This  bill  prays  that  Probasco  may  be  decreed  to  pay  this  com- 
plainant the  amount  due  on  his  said  mortgage ;  and,  in  default 
of  payment,  prays  foreclosure  and  sale. 

An  answer  was  put  in,  and  testimony  taken. 

P.  D.  Vroom  for  complainant. 

W.  Hoisted  for  defendant.  He  cited  Story^s  Eq.  Pl.y  section 
790,  791,  636,  638, 412, 420, 422,  and  page  748,  note ;  4  Barb. 
Rep.  266 ;  1  Hoist.  Ch.  864. 

The  Chancellor.  The  bill  of  Everit^  against  Hoagland 
and  wife  and  Williamson  states  and  admits  the  mortgage  to 
Williamson,  and  its  priority.  A  decree  pro  confesso  against 
Williamson  on  that  bill,  therefore,  did  not  affect  Williamson's 
mortgage.  The  facts  stated  in  the  bill,  and  taken  as  confessed, 
showed  the  priority  of  Williamson's  mortgage.  Williamson,  by 
confessing  the  bill,  simply  assented  that  the  complainant  might 
proceed  on  the  basis  that  Williamson's  mortgage  was  a  lien  on 
the  premises  prior  to  the  mortgage  held  by  Everitt.  And 
Williamson's  not  answering  or  producing  his  mortgage  before  the 
Master  apprized  the  complainant  in  that  suit  that  he,  William- 
son, assented  only  that  the  complainant  might  proceed  with  his 
suit  against  Hoagland  and  wife  on  the  basis  that  his,  William- 
son's, mortgage  was  a  prior  existing  lien  on  the  premises.    The 
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proceedings  subsequent  to  the  decree  pro  confesso  against  Wil- 
liamson were,  in  reality,  only  proceedings  against  Hoagland  and 
wife ;  and  could  not  affect  Williamson's  interest,  any  more  tiuD 
if  he  had  not  been  made  a  defendant  in  the  bill. 

I  do  not  see  that  even  if  a  stranger,  having  no  knowledge  of 
Williamson's  mortgage,  had  purchased  at  the  Sheriff's  sale  ol- 
der the  decree  and  execution  in  this  case,  Williamson's  rigjUi 
ifould  have  been  at  all  affected.  He  was  in  no  fault.  A  misUh, 
or  not  well  considered  form  of  decree  and  execution  in  a  floit 
which  admitted  his  priority,  after  he  had  declined  puttiii|g  in  Ms 
prior  mortgage,  and  assented  that  the  complainant  sboold  pro- 
ceed leaving  his  mortgage  standing  as  a  prior  incurnhnDoe,  can- 
not defeat  his  mortgage. 

If  a  stranger  had  bought  under  the  decree  .and  execotm  is 
this  case,  in  the  form  in  which  they  were  drawn,  supposing  li« 
was  buying  the  property  free  from  incumbrance,  he  would  no 
doubt  be  relieved  from  his  purchase ;  but  Williamson's  riglits 
could  not  be  affected  by  any  mistaken  form  of  final  decree  ind 
execution,  in  a  suit  in  which  he  declined  being  a  party  by  de- 
clining, as  he  had  a  right  to  do,  to  proceed  on  his  pricff  mortgage. 

But  in  this  case,  Probasco,  the  purchaser  at  the  Sheriff  a  nlej 
knew  of  the  prior  mortgage  of  Williamson,  and  bouj^t  {objact 
to  it ;  of  this  there  is  no  doubt. 

Williamson's  bill  for  the  forecloseure  of  his  mortgiage  allegtf) 
that  Probasco  knew,  at  the  time  of  the  sale,  that  the  WilUanaoa 
mortgage  was  in  full  force  and  effect.  Probasco  denies  ihtXi^ 
knew  it  was  in  full  force  and  effect.  This  is  not  a  deidal  o( 
knowledge  of  the  existence  of  it.  He  speaks  as  to  his  knowk^ 
of  the  existence  of  the  Williamson  mortgage  in  another  part  of 
his  answer,  and  his  language  there  is,  that  he  denies  that  lie  kai 
any  knowledge  or  belief  that  Williamson  had  any  mattgHlP^ 
the  time  he^  the  defendant,  let  Hoagland  have  the  $2000  inteBi' 
ed  to  be  secured  by  the  mortgage  to  him. 

The  decree  and  execution  should  have  been  more  carefnU? 
drawn.  But  I  do  not  see  that  Williamson  should  be  pat  to  &« 
costs  and  delay  of  setting  aside  that  decree,  or  that  his.ri^ 
are  at  all  affected  by  it.  » 

Decree  for  complainant. 
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£do  p.  Mer3£LIs  v.  Elizabeth  Vreeland  and  others. 

J.  gare  a  bond  and  mortgage  to  A.,  and  died,  tearing  a  will,  bj  which  h^  gare  the 
use  of  all  his  estate,  real  and  personal,  to  his  widow,  during  her  widowhood,  and 
afterwards  to  his  children ;  and,  if  his  personal  estato  should  not  be  soffidcnt  to 
paj  his  debts,  diarged  his  real  estato  with  the  same,  and  directed  so  much  thereof 
to  be  sold  bj  his  executor  as  would  meet  the  debts ;  and  appointed  his  widow  ex- 
ecutor. The  personal  estato  was  insufficient  to  pa^  the  debts.  On  affidarit  that 
the  widow  had  become  deranged,  the  Surrogate  of  the  oountgr  granted  administra- 
tion with  the  will  annexed.  The  Orj^ns'  Court  of  the  oountj,  on  application  of 
the  administrator,  made  an  order  for  the  sale  of  the  real  estato  bj  the  administrator 
Ibr  the  payment  of  the  debts.  At  the  sale,  6.  bought  that  part  of  the  land  wfaidi 
was  coTered  hj  A.'s  mortgage;  and  the  adminbtrator  made  a  deed  to  B.  OB  B.'fl 
paying  him  the  excess  of  the  sale  price  beyond  the]  amount  of  A.'s*  mortgage^ 
and  B.  went  into  possession,  and  aftenrards  paid  A.'s  mortgage  and  had  it  pan- 
celled  of  record;  and  tho  money  so  received  by  the  administrator  firom  B»  wu  ^h 
plied  in  payment  of  debts  of  the  estato.  The  widow,  aflerwardS)  recoTered  fron  B. 
the  lands  so  bought  by  him,  in  ^ectmoit;  and  also  recorered  the  mesne  pr(>fiti, 
from  6.    Esldy  That  B.  was  entitled  to  relief. 

Bill  filed  June  20th,  1849,  by  Edo  P.  Merselis,  stating,  that, 
on  the  4th  of  July,  1835,  one  John  M.  Vreeland,  being  indebted 
to  one  Asa  A.  Van  Houten,  in  $777.19,  gave  to  said  A.  A.  Van 
Honten  his  bond,  of  that  date,  conditioned  for  the  payment  of 
said  sum  in  one  year,  with  interest.  That,  to  secure  the  pay- 
ment of  said  bond,  the  said  J.  M.  Vreeland  gave  to  the  said  A. 
A.  Van  Houten  a  mortgage  of  the  same  date,  on  the  lands. de- 
scribed in  the  bill,  situated  in  Acquackanonk,  in  the  now  county 
of  Passaic,  containing  35  83-100  acres ;  which  mortgage  was  duly 
recorded. 

That,  in  1840,  the  said  J.  M.  Vreeland  died,  leaving  bis 
widow,  Elizabeth  Vreeland,  and  five  children,  namely,  Michael, 
Casper,  Cornelius,  John  and  Ann  Eliza,  him  surviving;  ai^d 
leaving  a  will,  by  which  he  directed  that  all  his  just  debts  be 
paid  as  soon  as  conveniently  could  be  after  his  decease ;  and 
.  gave  to  his  said  widow  the  use  of  all  his  estate,  real  and  per- 
sonal, during  her  widowhood ;  gave  to  his  five  children  the  ^hole 
^f  his  estate,  to  be  equally  divided  among  them,  when  the  youbg- 
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est  should  attain  twenty-one,  and  his  siud  widow  should  haiv 
done  with  the  use  of  it ;  and,  m  case  his  personal  estate  dumU 
not  be  sufficient  to  pay  his  debts,  charging  his  real  estate  witk 
the  same,  and  directing  so  much  thereof  to  be  sold  from  time  to 
time,  by  his  executors,  as  would  meet  the  payment  of  his  debto; 
directing,  that,  in  case  any  of  his  children  should  die  undff 
twenty-one  and  without  issue,  the  portion  devised  and  bequeatU 
to  such  child  should  be  equally  divided  among  the  rest  of  Ik 
said  children,  equally ;  and  appointing  the  said  EliaAetbi  Ui 
widow,  and  Nicholas  R.  Terhune,  executors  of  his  will. 

That  said  N.  R.  Terhune,  in  due  form  of  law,  renomeed  Ae 
executorship,  and  that  the  said  Elizabeth  proved  the  will,  anl 
took  upon  herself  the  burthen,  &c.,  on  the  21st  of  Septenbtft 
1889. 

That  the  said  Elizabeth  administered  part  of  the  estate;  uif 
the  personal  estate  being  insufficient  to  pay  the  debts,  and  i 
the  rest  the  debt  secured  by  said  bond  and  mortgage,  iti 
necessary  to  take  some  steps  to  procure  a  sale  of  the  real  9M$i 
or  some  part  thereof,  to  pay  the  said  debts.  And  the  Mid  EEi- 
abeth  having  become  deranged  in  her  nund,  and  unfit  to  i 
the  said  estate,  the  family  thought  it  advisable  that  i 
tors  with  the  will  annexed  should  be  appointed,  so  as  to  hiTe  Aa 
said  estate  settled. 

That  two  of  the  said  children,  Michael  and  Casper,  beingrf 
age,  and  all  the  rest  under  age,  application  was  made  to  the  So* 
rogate  of  Passaic  to  grant  said  letters  of  administration;  aod^ca 
affidavit  made  of  the  situation  of  the  said  Elizabeth,  the  nil 
Surrogate,  on  the  20th  of  May,  1840,  granted  letters  of  adnua- 
istration  with  the  will  annexed  to  Michael  Vreeland,  one  of  dM 
sons,  and  Cornelius  M.  Vreeland,  the  brother  of  the  testator. 
That  Casper,  the  odier  son  of  age,  declined  proving  the  wifl,  A 
account  of  his  being  involved  in  his  circumstances  at  that  tiinei 
but  approved  of  and  desired  the  granting  of  sud  administnlioa 
to  the  said  other  persons. 

That  the  said  administrators  with  the  will  annexed  proceeded 
in  due  course  of  law  to  administer  the  estate ;  and  having  filed 
their  account  in  the  Orphans'  Court  of  Passaic,  and  there  beiflf 
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a  deficiency  of  personal  estate,  the  said  Court  ordered  a  sale  of 
the  real  estate  of  the  testator  to  pay  his  debts. 

That  thereupon  the  said  administrators  with  the  will  annexed 
set  up  certain  part^  of  the  real  estate  for  sale  at  public  vendue, 
according  to  law,  that  is  to  say,  all  those  certain  lots  &c.,  (de- 
scribing them,)  one  lot  containing  10  29-100  acres,  adjoining 
lands  of  this  complainant ;  the  other  lot  containing  8  11-100 
acres,  also  adjoining  lands  of  this  complainant,  which  last  lot 
was  a  part  of  the  land  described,  in  the  said  mortgage.  And 
thereupon,  the  complainant  bidding  for  the  same  $1,114.88,  and 
no  person  bidding  more,  the  same  was  openly,  publicly  and  fairly 
struck  off  to  the  complainant,  for  that  sum,  on  the  8th  of  Febru- 
ary, 1842 ;  and  the  said  administrators  with  the  will  annexed 
executed  and  delivered  to  the  complainant  a  deed  for  the  sud 
lots;  and  the  complainant  thereupon  took  possession  thereof, 
an^  continued  to  occupy  the  same  until  he  was  removed  there- 
from as  after  stated. 

That  the  said  Elizabeth  was  present  at  the  said  sale,  and  did 
not  forbid  the  same,  or  make  any  statement  that  the  said  admin- 
istrators had  no  right  to  sell,  or  that  she  intended  to  dispute  the 
title  of  purchasers  at  said  sale ;  nor  did  she  do  any  act  by  which 
the  complainant  could  be  put  on  his  guard,  or  that  should  lead 
the  complainant  to  doubt  that  a  good  title  could  be  given  by  the 
administrators ;  and  the  complainant  believed  at  the  time  that 
he  purchased  a  good  title  to  said  lots. 

That  after  the  complainant  had  purchased  said  lots,  and  in 
November,  1844,  while  he  was  in  possession  of  said  lots,  and  no 
objection  being  raised  to  the  said  sale  by  the  said  Elizabeth,  or 
any  other  person,  and  after  the  complainant  had  paid  to  said  ad- 
ministrators the  difference  between  the  amount  due  to  said  A. 
A.  Van  Houten  on  the  said  bond  and  mortgage  and  the  amount 
of  the  complainant's  said  bid,  the  complainant  went  to  the  said 
A.  A.  Van  Houten  and  paid  him  the  amount  due  on  his  sud 
mortgage  and  took  the  same,  and  tore  off  the  seals  from  the  said 
bond  and  mortgage,  and  took  his  said  mortgage  to  the  Clerk's 
office  of  Passaic  county  and  had  it  cancelled  of  record,  on  the 
16th  of  November,  1844. 
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That,  on  the  4th  of  May,  1842,  when  the  said  deed  iras  de- 
livered by  the  said  administrators  to  the  complainant,  there  was 
due  to  said  A.  A.  Van  Houten  on  the  said  bond  and  mortgage 
$745*46,  and  that  the  complainant  paid  the  balance  of  said  pur- 
chase money  to  the  administrators,  amounting  to  $368.92,  and 
that  the  whole  of  this  sum  was  applied  by  them  to  pay  tiie 
debts  of  said  J.  M.  Vreeland,  except  the  sum  of  $100,  which,  as 
the  complainant  has  been  informed  and  belieres,  was  applied  by 
the  said  administrators,  or  one  of  them,  to  pay  the  funeral  ex- 
penses of  the  said  Michael  Vreeland,  who  died,  and  the  balance, 
being  $61,  was  paid  by  the  said  administrators,  or  one  of  them, 
as  follows  :  $15.25  to  the  said  widow,  Elizabeth,  and  the  same 
sum  to  Cornelius,  John  and  Ann  Eliza,  each,  to  purchase  cloth- 
ing for  them. 

That  the  said  Elizabeth  gave  no  notice  of  her  intention  to  dis. 
pute  the  complainant's  said  title  until  the  complainant  hackcan- 
celled  the  said  mortgage  of  record  and  she  had  learned  tiiat  it 
was  so  cancelled,  when  she  commenced  an  ejectment  against  the 
complainant,  returnable  to  the  May  term,  1845,  for  the  recovery 
of  the  latid  so  purchased  by  the  complainant ;  and  Uie  said  suit 
was  pending  until  April  term  1849,  when  the  Supreme  Court 
decided  in  favor  of  the  said  Elizabeth,  in  the  said  suit,  on  the 
ground,  as  the  complainant  has  been  informed,  that  the  Surro- 
gate had  no  right  to  grant  such  letters  of  administration ;  and 
that,  immediately  thereafter,  the  costs  in  said  suit  were  taxed, 
and  an  habere  fac.  pos.  was  issued,  and  possession  of  said  lands 
delivered  to  the  said  Elizabeth ;  and  the  complainant  paid  the 
costs  of  said  suit. 

That  the  said  A.  A.  Van  Houten  has  lately  executed  and  de- 
livered to  the  complainant  his  deed  of  assignment,  purporting  to 
bear  date  November  16, 1844,  by  which  he  assigned  to  the  com- 
plainant the  said  bond  and  mortgage. 

That  after  the  death  of  said  testator  the  said  Elizabeth  ac- 
cepted the  said  devises  and  bequests  to  her  in  the  said  will  in 
lieu  of  dower ;  and  that  by  such  acceptance  all  the  right  of  dower 
of  the  said  Elizabeth  in  the  lots  described  in  said  mortgage  hath 
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^been  lost  and  merged ;  and  the  complainant  is  entitled  to  have 
the  same  sold  free  from  the  dower  of  the  fiaid  Elizabeth. 

That  since  the  death  of  said  testator  two  of  his  sons,  Michael 
i.and  Casper,  have  died,  without  being  married  and  intestate,  by 
reason  whereof  their  interest  descended  to  the  said  Comelins, 
John  and  Ann  Eliza  Vreeland,  who  are  now  all  of  age. 

That  the  right  of  said  Elizabeth  and  of  her  children  under 
said  will  in  and  to  the  real  estate  was  by  said  will  expressly 
charged  with  the  payment  of  the  debts  of  the  said  J.  M.  Vree- 
land ;  and  that  the  personal  estate  was  wholly  insufficient  to  pay 
his  debts. 

That  the  said  Elizabeth  has  lately  commenced  an  action  of 
trespass  against  the  complainant  in  the  Circuit  Court  of  Passaic, 
returnable  to  the  term  of  June,  1849,  for  the  recovery  of  the 
mesne  profits  of  the  land  so  piurchased  by  the  complainant,  and 
that  the  damages  are  laid  in  that  suit  ^t  $1,800.  And  the 
complainant  submits,  that  the  said  sum  of  $368.92,  paid  by  him 
on  the  said  sale,  over  and  above  the  amount  due  on  the  said 
'mortgage  at  the  time  of  the  said  sale,  and  appropriated  to  pay 
the  debts  of  said  testator,  and  to  the  support  of  his  children,  and 
paid  to  the  said  Elizabeth  as  before  stated,  with  the  interest 
thereon,  ought  to  be  applied  as  an  offset  to  the  use  of  said  land 
by  the  complainant ;  and  that  an  account  should  be  taken  of  the 
: same;  and  that,  if  the  said  rents  and  profits  should  amount  to 
more  than  this  sum  with  interest,  then  that  the  complainant,  as 
mortgagee  in  possession,  should  be  charged  with  such  excess, 
and  the  same  should  be  deducted  from  the  interest  due  and  to 
grow  due  on  the  said  mortgage. 

That  the  money  mentioned  in  the  condition  of  the  said 
Ixmd  and  mortgage  has  not  been  paid  to  the  complainant  by  the 
«idd  Elisabeth,  or  by  any  other  person ;  but  that  the  same,  to- 
gether with  the  said  sum  of  (368.92,  so  paid  by  the  complain- 
ant, is  now  due  the  complainant,  with  a  large  arrear  of  interest. 

That  while  he  had  possession  of  said  lands  he  greatly  improved 
the  same ;  and  he  submits  that  such  improvements  ought  to  be 
•  allowed  to  him  against  the  rents  and  profits. 

The  bill  prays,  that  the  said  bond  and  mortgage  may  be  de- 
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creed  to  be  valid  and  subsisting ;  and  that  the  said  Eliabad 
Vreeland,  Cornelias  Vreeland^  John  Vreeland,  Ann  Elua  VWi 
land  and  Daniel  A.  Vreeland,  some  or  one  of  them,  may  be  de- 
creed to  pay  to  the  complainant  the  amount  due  thereon,  or  Art 
ihey  may  be  foreclosed  &c. ;  and  that  they  may  be  decreed  ii 
deliver  to  the  complainant  possession  of  the  said  nunipged 
premises ;  or  that  said  premises  may  be  decreed  to  J>e  sold,  to  pij 
to  the  complainant  his  said  debt  and  interest ;  and  that  it  189 
may  be  decreed  that  the  money  paid  by  the  oomplainant  on  ttf 
sud  sale,  over  and  above  the  amount.due  on  the  said  mortpgBf 
shall  be  paid  to  the  complainant  by  the  defendants  or  foae  of 
them,  or  that  the  same  shall  be  offset  against  thedaiBof  die 
said  Elizabeth  for  the  rents  and  profits ;  and  that  the  BudElia^ 
beth  may  be  injoined  from  further  prosecuting  the  said  tetioitf 
trespass ;  and  for  such  other  and  further  relief  &c. 

The  injunction  prayed  was  allowed. 

Elizabeth  Vreeland,  in  her  own  right  and  as  ezeeatrix,  Corne- 
lius, John  and  Ann  Eliza  Vreeland  put  in  their  joint  uA  seTenI 
answer. 

The  injunction  was  afterwards  dissolved,  and  the  action  ftr 
mesne  profits  proceeded,  and  a  verdict  and  judgment  was  itD- 
dered  thereon  for  $450. 

Testimony  was  taken  in  this  case. 

^.  S.  Pennington  and  W.  Pennington  for  the  compliiDifi** 
They  cited  2  John.  Ch.  504;  4  lb.  Silverlake  Bankam'A 
Green's  Ch.  151,  322 ;  16  Conn.  Rep.  260 ;  2  Sandforfs  Ck. 
9 ;  1  Story's  Eq.  Jur.  122,  etseq. ;  Pow.  on  Con.  196;  1 F^ 
Eq.  163,  new  ed,  and  notes ;  6  John.  Ch.  395. 

ilopper  and  Zabriskie  for  the  defendants.  They  cited  iSW' 
Eq.  Jur.  Bee.  984;  1  Green's  CA,  117, 125, 145 ;  Saxion's(*^ 
205;  2  John.  Ch.  51,  60;  2  Green's  Ch.  513,  516;  &u*«^' 
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Ch.  100 ;  111 ;  14  Pick.  Rep.  98, 104',  6 ;  4  Wash.  C.  C.  Rep. 
801 ;  1  Peier%  13  to  17 ;  Story's  Eq.  Jur.  sec.  Ill,  llS,  186, 
7,  8 ;  Eden  on  Inj.  22 ;  2  Kent's  Com.  491,  4th  ed. ;  9  Mees. 
4-  Welsh.  64;  18  Wend.  415;  11  Peters,  1;  12  lb.  82;  2 
Green's  Ch.  497 ;  1  lb.  145,  7 ;  1  Zoi.  A??.  395  j  2  SmifV* 
leading  casesy  467. 

The  Chancellor.  The  plain  equity  of  this  case  is,  that  the 
complainant  should  have  relief  to  the  extent  to  which  the  money 
paid  by  him  was  applied  in  payment  of  the  debts  with  which  the 
lands  of  the  estate  of  the  testator  were  charged,  includmg  the 
mortgage.    A  reference  will  be  ordered. 

Order  accordingly. 


PREROGATIVE   COURT. 


JUNE  TERM,  1851. 


Jacob  CJlnfield,  Appellant,  and  Philander  BAXX,fESttMtt 
of  Lewis  Tichenor,  deceased.  Respondent. 

A  deriiee  whose  share  of  the  estate  as  one  of  the  heirs  at  law  would  be  gVBsier  fta 
the  share  devised  to  him  is  iDcompetent  to  testify  against  the  wilL  SoAaisvi* 
see,  on  being  rejected  as  a  witness,  made  a  deed  to  another  person  of  all  Us  inCffiit 
in  the  estate,  either  as  heir  at  law  or  as  devisee,  and  was  again  oAnd  ss  s  witaMi 
against  the  will ;  but,  it  appearing  that  the  deed  was  without  usiiJilunHniii  vi 
was  made  with  an  understanding  between  him  and  the  grantee  thstafMCBfir 
ance  should  be  made  to  him,  her  was  again  rejected  as  a  witness. 

The  allowance  of  costs  to  the  caveator  though  be  fail  to  support  the  cimt  ^ 

become  too  general. 

The  Orphans'  Court  of  the  County  of  Essex,  on  tiielSllitf 
October,  1850,  admitted  to  probate  a  paper  writing  purporting 
to  be  the  will  of  Lewis  Tichenor,  deceased,  late  of  said  Coimty5 
and  ordered  the  larger  portion  of  the  costs  to  be  paid  by  die 
caveator. 

On  the  hearing  before  that  Court,  Enos  Tichenor,  offisred  li 
a  witness  for  the  caveator,  was  rejected. 

The  case  comes  before  this  Court  on  Appeal  from  the  order 
admitting  the  will  to  probate,  and  the  order  in  reference  to  ooetSy 
and  the  rejection  of  Enos  Tichenor  as  a  witness  againit  tk 
wiU- 

F^  B.  Chetwaad  for  the  Appellant. 
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^.  S.  Hubbell  and  ^.  Whitehead  for  the  Resiiondent. 

The  Chancellor.  The  formal  execution  of  the  wiU^  and 
ibeteBtamentaiy  capacity  of  the  testator,  are  clearly  established 
by  the  concorrent  testimony  of  the  three  sabscribing  witnesses* 

The  effort  of  the  caveator  was,  to  defeat  the  will  by  showing  that 
the  making  of  it  was  induced  by  an  improper  interference  and- 
influence  by  certain  persons,  relatives  of  the  decedent,  who  had 
long  lived  with  him^andto  whom  the  writing  gives  an  interest- 
in  the  estate. 

The  writing  gives  (stating  its  provisions)  to  Sarah  Otanp-^ 
bell,  (his  sister,)  a  piece  of  salt  meadow,  of  four  or  five  aoteSy  ta 
be  sold  to  settie  the  estate,  and  the  remainder  of  the  money  to 
be  paid  to  her;,  and  all  his  household  furniture  and  cattle,  aaA' 
the  use  of  all  the  upland  property  and  house  which  the  dece- 
dent's father  left  him,  supposed  to  be  44  acres,  during  her  life  ^ 
and  divides  this  land  after  her  death  among  relatives;  giving 
Charies  Campbell,  her  sister's  son,  eight  acres  of  it ;  to  Enos 
Tichenor,  his  brother,  the  use  of  eight  acres  of  it  during  his 
life,  and  after  his  death  to  Sarah  Gould,  for  her  life  ;  and  aft^ 
death  to  her  child,  Charles  Gould.  It  appoints  Philander  Ball 
Executor. 

The  evidence  on  the  part  of  the  caveat  shows,  that  Sarah< 
Campbell,  William  Tichenor,  Charles  Campbell,  Maria  Camp- 
bell and  Maria  Gould,  lived  with  the  decedent  at  the  time  the 
writing  was  executed,  and  before  and  after. 

Witnesses  on  the  part  of  the  caveat  testify  to  declaxUtions  of 
the  decedent,  in  his  life  time,  before  the  writing  was  executed^ 
that  ^^  he  did  not  want  to  make  a  will,"  and  ^^  did  not  ciJcttlate 
to  make  a  wilL" 

The  testimony  fails,  entirely,  to  show  that  the  will  was  pvo^ 
cured,  to  be  made  by  any  such  influeooe  as  shotdd  defeat  it. 

Enos  Tichenor,  a  brother  of  tiie  decedent^  and  an  heir  at  law^ 
the  decedent  having  no  children,  was  called  on  behalf  of  the 
caveator. 

The  Orphans^  Court:  rejected  him  as  a  witnees^ageinst^the. 
will.    In  this  I  think  they  were  right.    His  interest  as  heir^  if 
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the  will  could  be  defeated,  would  be  much  greater  than  the  inte- 
rest the  writing  gives  him. 

An  instniment  under  seal  was  then  produced,  on  the  part  of 
the  caveator,  executed  by  Enos  Tichenor,  by  which  he  "n- 
xnised,  released  and  quitclaimed"  unto  Samuel  Wilcox,  an  entire 
stranger  to  the  estate,  his  heirs  and  assigns,  all  the  right,  inte- 
rest, &c.,  of  the  said  Enos  in  the  estate  of  the  decedent,  boA 
real  and  personal,  as  heir  at  law  of  said  decedent,  or  as  deroee 
under  any  will  of  said  decedent.      Enos  Tichenor  wu  ftes 
again  offered  as  a  witness ;  and  was  again  rejected  by  the  Or- 
phans' Court.    The  words  ^^  granted,  bargained,  sold,"  ifter  tbe 
word  "  Hath,"  and  before  the  word  "  remised,"  were  Aen  in* 
mediately  interlined  in  the  deed,  and  the  deed  was  thereupon 
immediately  re-acknowledged  by  Enos  Tichenor,  and  anotkflC 
certificate  of  acknowledgment  endorsed  thereon  by  a  Master  i^ 
Chancery ;  and  Enos  Tichenor  was  again  offered  as  a  witnea^t 
and  again  rejected. 

It  appears  by  the  facts  and  evidence  in  the  case  tliat  this  i0>' 
strument  was  a  mere  fiction ;   that  it  was  clearly  understoc^^ 
between  Enos  Tichenor  and  Wilcox  that  Wilcox  was  to  re-coi^-- 
vey  to  Enos  Tichenor ;  that  Wilcox  paid  no  consideration ;  nm-^ 
that,  in  fact,  it  was  a  fraudulent  transaction  for  the  purpose  ^^ 
putting,  or  attempting  to  put  Enos  Tichenor,  for  the  moment,  ^ 
a  position  to  testify  in  support  of  an  interest  which  he  felt  he  h^^ 
not  really  parted  with  by  the  instrument,  inasmuch  as  it  was  to  1^ 
re-conveyed  to  him  when  it  should  have  performed  its  office  of 
enabling  him  to  testify.     And  though  in  law  the  deed  was  good 
as  between  him  and  Wilcox,  yet  Enos  Tichenor  relied  so  iiB- 
plicitly  on  a  re-conveyance  from  Wilcox  that  he  cannot  be  heM 
to  have  been  in  a  position,  on  the  execution  of  the  instrument,  to 
testify  disinterestedly.     The  deed  was  conceived  and  executed 
in  fraud,  and  for  a  purpose  which  was  fraudulent  Both  in  Enos 
Tichenor  and  in  Wilcox,  against  those  who  were  interested  in 
having  the  will  proved.     At  all  events,  a  .witness  under  'such 
circumstances  would  be  entitled  to  no  credit  whatever.    The 
facts  would  not  only  effect  his  credibility,  but  destroy  his  credit 
altogether. 
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Again :  this  Court  would  not  reverse  for  the  rejection  of  this 
iritness.  The  most  it  would  do  would  be  to  direct  his  ezanuna- 
tion  to  be  now  taken,  to  be  submitted  to  this  Court.  But  this 
should  not  be  done  when  it  is  clear  that  no  credit  whatever  would 
be  given  to  him. 

As  to  the  costs,  I  think  this  a  fit  opportunity  to  say,  that  the 
allowance  of  costs  to  the  caveator,  though  he  fail  to  support  his 
caveat,  has  become  too  general ;  so  general  as  to  induce  ground- 
less opposition  to  wills.  The  Orphans'  Court,  in  this  case,  have 
done  the  community  a  service  by  the  course  adopted  in  reference 
to  tiie  costs.  It  is  not  necessary  for  me  to  say  whether  an  aj^alr 
in  reference  to  costs  only  be  allowable. 

Decree  affirmed. 
'61 


CASES  IN  CHANCERY. 

OCTOBER  TERM,  1851. 


L.  Q.  C.  Elmer,  Attorney  General,  ex  relatione  Isaac  Vav 
Wagenen  and  others  v.  The  Newark  Plank  Road  avd 
Ferry  Company  and  others. 

An  act  incorporating  a  Plank  Road  Company  authorized  the  Companj  to  drin  |iH 
and  erect  piers,  wharrca,  Ac,  in  the  Passaic  rirer;  Proyided,  that  the  free  ■d'i>' 
interrupted  nayigatiun  of  yessols  in  said  river  be  not  thereby  prarenled  hfUj 
bridge  or  other  obstruction ;  and  requiring  the  Company  to  keep  a  ftny-boeti  pn- 
pelled  by  steam  or  other  power,  for  the  safe  transportation  Ac. 

Beld :  That  the  act  authorizes  the  Company  to  extend  their  works  beyond  the  bsnta 
of  the  river;  but  only  to  such  extent  that  a  fcrr^'-boat  of  suitable  dimcoiiooi  nsT 
reach  the  wharves  or  piers  at  low  water,  and  be  safely  received  andhdd  ittheeDd* 
of  the  piers. 

On  a  bill  and  information  for  an  injunction,  the  Court  directed 
notice  of  the  application  to  be  given  to  the  defendants.  On  the 
day  fixed  for  the  hearing,  the  bill,  and  the  aflSdavits  in  support 
of  it,  and  the  answer  of  the  defendants,  and  affidavits  in  support 
of  it  were  read. 

The  case  is  statod  in  the  opinion  delivered  by  the  Court. 

Jl.  Whitehead  and  W.  Ilalstedy  for  the  motion.  They  cited  2 
Bl.  Com.  340 ;  4  DalL  304,  316 ;  4  HUl,  76,  83 ;  1  Doll.  150; 
2  Stark.  Rep.  511 ;  1  Carr.  §-  Marsh.  272 ;  5  Bac.  Ah.  150, 
Jfuisancc  ;  4  Jldolph.  §•  Elli^y  384 ;  1  Bouvier-s  Law  Diet. 566*, 
^ngel  on  Tide  Waters^  210  ;  11  Peters^  421 ;  9  J/otrorJ,  172; 
Leamintr  ^^  Spicer^  125 ;  Story^s  Eq.  Jar.  sec.  921 ;  Saitw^ 
Ch.  Southriver  case\  12  Peters,  91;  1  Bro.  Ch.  588;  1  Va^ 
140;  10/6.192;  1  Pai^c,  197. 
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D.  ^.  Hayes  and  f.  T.  Frdinghuysen  oontra.  They  cited 
Smith's  Com.  on  Stat.  Const.  PI.  489, 464, 451, 441, 479, 446; 
Dwany  on  Stat.  703;  1  Bl.  Com.  91;  Jlngel  on  Tide  Waters^ 
105, 108,  111,  117;  Saxton's  Ck.  884;  2  Green's  Ch.  186, 
141,  884 ;  Eden,  on  Inj.  262 ;  1  John.  Ch.  18. 

The  Chancellor.  On  the  24th  of  February,  1849,  the 
Legislature  of  New  Jersey  passed  an  act  entitled  '^  An  act  to 
incorporate  the  Newark  Plank  Road  and  Ferry  Company.'' 
By  the  8th  section  of  this  act  the  said  Company  are  authorized 
to  survey,  lay  out  and  construct  a  plank  road,  to  commence  in 
the  city  of  Newark,  east  of  Broad  street,  and  thence  passmg  by 
the  most  convenient  and  direct  course  to  the  bank  of  the  Passaic 
river  near  the  old  ferry,  and  across  the  meadow  between  said 
Passaic  and  Hackensack  rivers,  and  through  the  county  of  Hud- 
son, in  the  most  eligible  route  to  its  point  of  termination  in  said 
county  and  opposite  the  city  of  New  York ;  and  the  said  section 
further  provides,  that  it  shall  be  lawful  for  the  said  Company  at 
any  time  to  drive  piles  and  erect  or  build  piers,  wharves,  plat- 
forms, ferry  stairs,  or  other  works  necessary  for  the  said  road 
and  ferries  thereon,  in  the  said  Passaic  and  Hackensack  rivers : 
Provided  always,  that  the  free  and  uninterrupted  navigation  of 
vessels  in  said  rivers  or  either  of  them  is  not  thereby  prevented 
by  any  bridge  or  other  obstruction  in  said  rivers,  in  any  manner 
whatever. 

The  llt&  section  of  the  said  act  provides,  that  the  said  Com^ 
pany  shall  keep  and  maintain  not  less  than  two  good  and  suffi- 
cient ferry-boats,  propelled  or  moved  by  steam,  horse-power  or 
otherwise,  for  the  safe  transportation  of  horses,  carriages,  pas- 
sengers, goods  and  other  commodities,  one  boat  on  each  of  the 
said  rivers,  at  the  respective  ferries^  and  persons  capable  of  man- 
aging the  said  boats ;  and  the  said  Company  shall  cause  to  be 
put  a  lamp  at  the  extreme  point  of  each  pier  at  said  ferries, 
which  said  lamps  shall  be  lighted  every  evening,  before  dark, 
and  continue  lighted  until  daylight  next  morning. 

The  bill  prays  an  injunction  restraining  the  said  Company 
from  projecting  piers,  wharves  &c.,  into  the  Passaic  river,  on 
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Mdier  side  thereof,  and  from  obBtmctiBg,  by  my  woiIdb  it  tta 
ferry  across  the  Passaic,  the  free  a&d  aninteni^pted  na^riiate 
of  the  said  riyer. 

The  Company  have  already  driven  piles  in  the  rlyeri  on  eidk 
side  thereof,  to  some  distanoe  from  the  banks ;  and  have  thmkf 
indicated  the  distance  to  T^hich  they  intend  to  project  piers  iato 
fher  river.  The  bill  claims  that  the  Company  have  nori^io 
extend  piers  into  the  river  to  the  distance  so  indicated,  nor  to 
obstmct  the  navigation  of  the  river  at  all,  by  any  works  eKteod* 
ing  beyond  its  banks. 

The  act  contemplates,  and  provides  for  a  ferry  $mm  the 
river  by  means  of  a  steamboat,  and  such  a  ferry  as  irill  be  nft 
for  the  transportation  of  horses,  carriages,  passengen^  gooli 
&o.,  and  provides,  that  the  Company  may  drive  piles,  mfl  emt 
or  build  piers,  wharves,  platforms,  or  other  works  necessaiyfti 
the  said  ferry.  The  Passaic  river,  at  low  water,  leaves  maigitf 
of  earth  bare,  between  its  banks  and  low  water  mark.  Tka 
most  be  presumed  to  have  been  known  by  the  L^gudatore;  ii 
also  must  the  manner  in  which  steamboats  are  used  for  femes. 

I  think  it  clear  that  the  act  gives  the  Company  the  ri^t  to 
extend  their  works  beyond  the  banks  of  the  river;  and  that  the 
position,  taken  by  the  complainant,  that  any,  the  least  exten^oD 
beyond  the  bank,  is  prohibited  by  the  proviso  to  the  8th  section 
of  the  act  is  not  maintainable.  The  proviso  is,  not,  that  the 
river  shall  not  be  at  all  obstructed,  but,  that  the  free  and  nnint^?' 
rupted  navigation  of  vessels  in  the  river  shall  not  be  prcTentw 
by  any  bridge  or  other  obstruction.  The  language  of  the  pr<>" 
vise  assumes,  that  the  works  authorized  will  be  an  obstrnctioii 
to  the  river ;  but  proYid:8  that  no  such  obstruction  shall  be  built 
or  erected  as  would  prevent  the  free  and  uninterrupted  nari*- 
tion  of  vessels  in  the  river. 

I  think  the  true  construction  of  the  act  is,  that  the  Compti^J 
are  authorized  by  it  to  build  their  wharves  or  piers  in  lie  riTer 
to  such  extent  only  that  a  ferry-boat  of  suitable  dimensionB  ntf 
reach  such  wharves  or  piers  at  low  water,  and  such  other  iroil* 
beyond  the  ends  of  the  wharves  or  piers,  as  may  be  neceBSfl? 
for  safely  receiving  their  ferry  boat,  and  holding  it  at  the  &i^ 
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of  the  piers  for  the  safe  and  conyenient  enterbg  upon,  and  leav- 
ing said  boat.  That  it  was  the  intention  of  the  Legislature  that 
the  river  should  be  ferried,  by  a  steamboat  or  other  boat,  as  far 
as  fiurly  practicable. 

I  am  of  opinion  that  the  plan  of  the  Company,  mentioned  in 
the  information  and  bill  and  in  the  answer  .of  the  defendants^ 
upon  which  the  Company  propose  to  construct  their  wharyeSy 
piers  and  other  works  in  and  over  parts  of  said  river,  and  upon 
which  they  were  proceeding  to  construct  ^e  same  at  the  time  of 
the  filing  of  the  bill  and  information,  extends  into  the  river  to 
the  obstruction  of  the  navigation  of  vessels  therein  beyond  what 
is  necessary  for  the  purposes  aforesaid,  and  beyond  what  is  MO- 
templated  by  the  act  of  incorporation. 

An  injunction  wUl,  therefore,  be  allowed,  restraining  the  de- 
fendants fix>m  constructmg  their  works  in  and  upon  the  said  river 
upon  the  plan  above  mentioned ;  and  from  extending  their  pien 
or  wharves  into  the  said  river  beyond  a  point  on  each  side  thereof 
which  may  be  reached  by  a  ferry-boat  of  suitable  dimensions  «t 
low  water. 

Order  accordingly. 
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David  Coddington,  Jane,  his  wife,  and  others  v.  The  Exfio- 
tors  of  the  will  Bennet  Havens,  deceased. 

H.,  br  will,  gUTG  six  legacies  to  six  individuals  rcspectivelr,  by  their  rcspectire  nma; 
and  then  gave  1^500  to  the  Presbyterian  Church  in  the  Clove,  and  the  iDiereatpiid 
to  their  minister  annually,  the  principal  to  remain  p^ood  as  long  as  there  is  lof 
Church  there;"  and  then  provided  as  follows  :  "  If  there  should  be  any  more  of  itf 
estate  left  after  paying  out  the  legacies,  I  give  and  bojueath  one-third  wmrwii 
daughter,  and  the  other  two-thirds  to  be  equally  divided  aniung  a"l  tlirtc  iLat  1 
have  given  legacies  to. 

jr€l<i,  that  the  said  Church  was  not  entitled  to  a  fchare  of  the  Nftid  residue. 

Bennet  Havens,  late  of  the  to^vnsllip  of  Wantage,  in  the  county 
of  Sussex,  died,  on  the  23d  day  of  December,  1845,  leanng  a 
will,  dated  July  12,  1800,  by  which,  after  directing  his  ml/ts 
and  funeral  expenses  to  be  paid,  he  gave  to  "  Thomas  C.  Ryf^ 
son,  trustee  of  and  in  trust  for  his  daughter  Jane  T.  HaTcn?; 
$35,000,  to  bo  paid  to  the  said  trustee,  by  his  executors,  mthin 
six  months  after  his  decease ;  and  directed  that  the  said  trustee 
constantly  keep  the  said  sum  of  money  at  interest,  onhonds^ell 
secured  by  mortgage ;   and  receive   the   interest  annually,  or 
oftener,  and  pay  the  same  to  his  said  daughter  Jane,  for  her  sole 
and  separate  use ;  and  devised  to  his  said  daughter  the  use  of 
his  farm  and  house  and  stock  as  long  as  she  should  remain  un- 
married.    And  gave  to  James  C,  Havens  §1,000  and  the  use  of 
the  said  farm  after  the  marriage  of  his  daughter  Jane  during  to 
natural  life,  and  if  he  should  die  without  issue,  then  to  be  £• 
vided  among  the  children  of  the  testator's  sister,  Abigail  Man- 
sell.     And  gave  $1,000  to  Jonathan  H.  Munsell ;  $1,000  to 
Henry  Munsell ;  to  the  wife  and  children  of  Matthias  Strader 
$2,000,  to  be  laid  out  in  new  lands  for  their  use  and  benefit; 
and  to  Elizabeth  Potter  $1,000;  and   to   Havens  Titsvortli 
$1,000,  to  bo  put  at  interest  and  paid  to  him  when  he  arrives  it 
twenty-one  :  the  interest  to  be  laid  out  in  schooling  him. 

He  then  gave  and  bequeathed  "  $500  to  the  Presbyteritt 
Church  in  the  Clove,  and  the  interest  paid  to  their  minister  »n- 
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nually,  the  principal  to  remain  good  as  long  as  there  is  any 
Church  there ;"  and  then  provided  as  follows :  "  If  there  should 
be  any  more  of  my  estate  left  after  paying  out  the  legacies,  I 
give  and  bequeath  one-third  to  my  daughter  Jane,  and  iLe  other 
two-thirds  to  be  equally  divided  among  all  those  that  I  have 
given  legjacies  to." 

The  will  appointed  John  Titsworth  and  James  C.  Havens  ex- 
ecutors. 

The  bill  states,  that  the  testator  died  without  leaving  any  sur- 
viving issue. 

That  the  executors  proved  the  will  &c. 

That  on  the  20th  of  March,  1846,  the  personal  property  was 
appraised. 

That  the  legacy  of  $500  given  to  ''  the  Presbyterian  Church 
in  the  Clove,'^  was  intended  for  a  religious  society  or  congroga- 
gation  of  the  Presbyterian  denomination,  which  at  the  date  of 
said  will  and  still  worship  at  a  church  then  erected  and  still 
standing,  situated  at  a  place  called  the  '^  Clove,''  in  the  town- 
ship of  Wantage,  of  which  congregation  the  said  testator  was  a 
member.  That  the  corporate  name  of  the  said  society  was,  and 
still  is  *^  The  Trustees  of  the  First  Presbyterian  Congregation  of 
Wantage ;"  and  that  there  is  not,  to  the  knowledge  of  the  com- 
plainants any  other  religious  society,  church  or  congregation  to 
which^the  said  description  in  the  said  will  will  apply. 

That  in  August,  1847,  the  accounts  of  the  said  executors  were 
settled,  separately.  That  the  balance  found  in  the  hands  of  the 
said  James  C.  Havens  was  $56,997.81 ;  and  the  balance  found 
in  the  hands  of  the  said  John  Titsworth  was  $14,431.84. 

That  the  balances  in  the  hands  of  the  said  executors  amounted 
to  $71,429.65,  over  and  above  the  debts,  expenses,  and  the  leg- 
acies given  by  the  will ;  which  sum  is  to  be  distributed  under 
the  residuary  clause  of  the  said  will. 

The  bill  states  that  the  complainants  are  informed  and  be- 
lieve, that  the  said  "  The  Trustees  of  the  First  Presbyterian 
Congregation  of  Wantage"  claim  to  be  entitled  under  the  said 
will  to  a  share  of  the  said  two-thirds  of  the  said  residue.    Bat 
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iSJae  complamants  submit,  that  the  said  Trustees  ure  not  entitM 
to  any  part  of  the  said  two-thirds  of  the  said  residue. 

The  bill  prays  that  the  clear  residue  maybe  ascertained;  aBJ 
that  such  share  thereof  as  may  appear  to  be  due  to  the  oomplaii- 
ants  may  be  decreed  to  be  paid  to  them.  • 

Answers  were  put  in ;  and  the  cause  was  heard  on  the  Ufl 
and  answers. 

P.  D.  Vroom  and  D.  Haines  for  the  complainants.  Tkej 
cited  ^ng.  and  Ames  on  Corp.  4. 

W.  Hoisted  for  the  Church.  He  cited  4  Wheat.  626;  M- 
and  Ames  on  Corp.  2,  5  ;  Cooper^ s  Rep.  79 ;  2  Hotoartt  P.  S. 
Rep.  497. 

The  Chancellor.  The  legacy  to  the  Church  is  not  a  p^ 
end  legacy  of  $500,  to  be  disposed  of  at  the  pleasme  of  tk0 
Church,  but  the  provision  in  respect  to  it  is  peculiar;  tiie  »■ 
terest  of  this  sum  is  to  be  paid  to  the  minister  annuallyi  and  te 
principal  to  remain  good  as  long  as  there  is  a  CtaaA  at  tka 
place  named.  The  testator,  in  effect,  puts  this  |500  in  Ai 
Church  as  trustees  for  a  special  purpose.  If  the  Chvrdi  ii  W 
take  a  share  o(  the  residue,  under  the  residuary  olauBe,itiriIl 
take  it  absolutely,  without  any  limitation,  and  without  anjdine- 
tion  as  to  how  it  shall  be  used,  but  to  be  used  and  disposed  H 
pleasure.  I  cannot  think  that  the  testator,  after  hayings  iairf* 
erenoe  to  the  comparatively  small  sum  of  $500,  given  the  dilu- 
tion contained  in  the  wiU,  could  have  intended  to  indiode  Ai 
Church  in  the  residuary  clause,  and  to  give  to  it  so  large  s  ^ 
as  its  share  of  the  residue  would  amount  to,  to  be  used  ui 
disposed  of  at  pleasure. 

The  words  "  those,''  in  the  residuary  clause,  should,  in  itt  W- 
nection,  be  regarded  as  applying  to  persons,  and  the  claiueBhcnli 
be  read,  "  all  those  persons  that  I  have  given  legacies  to."  *^ 
word  "person"  does  not  naturally  apply  to  corporati(»i8)  «>'» 
as  a  general  rule,  does  not  include  corporations.  I  am  of  opitt<* 
that  the  Church  is  not  entitled  to  a  share  of  the  residue. 

Decree  for  complainants. 


PREROGATIVE   COURT. 


OCTOBER  TERM,  1651. 


Administrators  of  Stetekson,  Appellants,  v.  Philips,  Respond* 
ent ;  on  appeal  from  Orphans'  Court. 

The  QiphanB'  Court  opened  the  accounts  of  administraton  for  the  purpose  of  ooirect- 
ing  a  particular  error  alleged ;  and  afterwards  made  an  order  as  to  that  particoltr 
matter.  This  Court,  on  appeal  from  such  order,  will  only  act  as  to  that  particular 
xnatter;  and  will  not  open  the  accounts  generally. 

&  Jl.  HamiUon  for  appellants. 
W.  Hcdsted  for  respondent. 

The  Ordinary.  Philips  obtained  an  order  of  the  Orphans' 
Court  opening  the  account  generally.  This  order  was  reversed 
by  liie  Supreme  Court  on  certiorari. 

He  afterwards  obtained  an  order  of  tb^  Orphans'  Court  open- 
ing the  account  for  the  purpose  of  correcting  a  particular  error 
alleged.  The  Orphans'  Court  afterwards  made  an  order  as  to 
that  particular  matter.    From  that  order  this  appeal  is  taken. 

This  Court  will  only  act  as  to  the  particular  matter,  or  order 
appealed  from.    It  will  not  open  the  accoxmts  generally. 


CASES  IN  CHANCERY. 

FEBrwUAEY  ThRM,  1552. 


James  B.  Cox  v.  Asa  C.  Dimjam  .mi  other:. 

Tf  the  bill  sl.'.w:  >MiT(:.-iiii\-,  ih..t  llio  j  .r.M-..:  ;..  .:  , .."  ■  ;  U".  .'-.l  ■  ■.  ■.adoriioiS- 
inciit  aiul  c\iciiti<-ji  is  chilmeil  liv  «iln-!.^  m.-I  r'  .,'  •:  '  .lu.i  c=«:iif;:.«'rcsi'wni'« 
defen.l:uil  in  vxaiili-.n;  uvA  llu  lr;in.-fir-  m;.!  v  ■■  ■;,..■  .i:*  aiv  siit'U-ier.tlTcbar?* 
to  bo  fniutliiloiil,  the  Ct'url  ^^ill  ivum.vo  •■.»*  •  ftiu-  \»-iy  ..1*  ihc  ju-l-cicutcpediwrthe 
hindrance  or  i i nm.il i i noi j t  wliith  siuh  c!;!!!!!-*  liy«.ilii-is  i.itvip:"SC  b  ihcwjrrfc* 
ngainsta  s:ilo  without  sacrilieo;  anil  Iho  jml^monl  rivdildr  is  not  bound  to^to* 
trial  at  Uw  «.f  Iho  ri-lil  itf  pruivrty  iu  ihc  pLT><»nal  estate  levied  on.! 

A  judgiiioiit  «lLbli;r  whn  li.is  iraii.-tcirtd  porsimal  pnjiKjriy  fur  thtpnrpoieofdefcitiBg 
a  cnnlitor  caniii»f,  afl-.r  a  jmlipntnt  cR'ditor  has  levied  on  it,  compel  lochcRwwr 
to  go  tu  a  tr:..l  at  law  ti»  dL'iirniinc  whether  the  pnipertj  is  not  hia, Hfltwi^W*" 
ing  the  tr;niLf(.r,  ^^  ith  a  viuw  to  having  it  b(»ld  before  lauds  levied  on. 


The  bill,  filed  April  3cl,  1850,  states,  that  in  May, 
James  B.  Cox,  the  complainant,  recovered  against  Asa  C.  Do- 
ham  a  judgment  in  the  Supreme  Court,  for  $1,219.21  damigttj 
and  $-40.78  costs.  That  a  Ji.  fa.  de  bonis  et  terris  was  ifiaoed 
thereon,  returnable  to  the  term  of  September,  1835,  of  Biii 
Court ;  and  that  the  said  writ  of  Ji.  fa.  was  returned  "  nJk 
bona.^^ 

That  on  the  10th  of  January,  1850,  the  said  Cox,  the  com- 
plainant, caused  to  be  issued  a  second/,  fa.  d4i  bonis  et  tfffu  Oft 
the  said  judgment,  returnable  to  the  term  of  April,  1850.  Thrt 
this  writ  was  returned  with  the  following  levy  :  "  By  virtue  of 
the  above  stated  writ,  I  have  levied  on  the  following  property  rf 
Asa  C.  Dunham,  viz :  3  stacks  of  wheat,  2  stacks  of  oats,  U 
acres  of  green  grain  in  the  ground,  12  head  of  cattle  and  190 
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efaeep ;  sabject  to  all  prior  legal  incumbrances ;  valae  $1 ;  Jan- 
uary 18, 1850.^'  I  have  also  levied,  by  virtue  of  the  said  writ, 
on  the  right' and  title  of  the  said  Asa  C.  Dunham  to  the  follow- 
ing real  estate,  viz :  (describing  a  number  of  lots  and  parcels  of 
land) :  all  subject  to  prior  legal  incumbrances  ;  value  f  1. 
March  4, 1850. 

That  shortly  before,  and  at  the  time  of  the  recovery  of  the 
said  judgment,  to  wit,  in  May,  1845,  the  said  Dunham  owned 
and  possessed  sundry  goods  and  chattels,  and  was  the  owner  in 
fee  of  the  lands  and  tenements  in  the  bill  after  described. 

That  the  said  Dunham,  being  so  seized  and  possessed  of  real 
and  personal  estate,  to  the  value  of  $G,000  and  up^vards,  on  or 
about  September  ICth,  1834,  in  order  to  defeat  the  complainant 
of  his  said  claim,  and  to  protect  the  property  of  said  Dunham 
n-^ainst  the  said  claim,  and  to  secure  it  to  his  own  use,  combining 
with  one  Azariah  W.  Dunham  and  Nchcmiah'  Dunham,  his 
brother?,  and  with  other  persons  unknovrn  to  the  complainant, 
sold  and  delivered  to  the  said  Azariah  and  Nehemiah,  and  to 
divers  other  persons  unknown  to  the  complainant,  large  quanti- 
ties of  personal  estate,  of  the  value  of  §1,000  or  thereabouts ; 
which  property  ought,  in  justice,  to  be  yielded  up  by  the  said  • 
Azariah  and  Nehemiah  to  satisfy  the  said  claim  of  the  complain- 
ant. And  the  complainant  has  been  informed  and  believes,  and 
so  charges,  that  the  said  sale  of  the  said  personal  property  was 
without  any  just  consideration,  and  intended  for  the  sole  purpose 
of  depriving  the  complainant  and  other  creditors  of  the  said  Asa 
of  his  and  their  just  claims. 

And  that  the  complainant  has  been  informed  and  believes,  that 
the  said  Asa,  on  or  about  the  day  and  year  last  aforesaid,  com- 
bining with  the  said  Azariah  and  Nehemiah,  and  others  unknown 
to  complainant,  by  his  certain  deeds  of  bargain  and  sale,  executed 
by  him  to  the  said  Azariah,  purporting  to  bear  date  on  the  16th 
of  September,  1834 ;  the  first,  purporting  to  be  for  the  consid- 
eration of  $2,300,  in  the  words  and  figures  and  in  substance  as 
follows  :  (setting  out  the  deed.  It  is  a  deed  for  several  parcels 
of  real  estate  ;  1st,  The  equal  undivided  half  of  two  lots,  the 
first  of  which,  with  the  building,  is  bounded  as  follows :  giving 
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the  bonndarieB,  containing  69  1-2  acres,  ezoepting  thiereeatCMr 
seyeral  lots  theretofore  sold  and  conyeyed  to  Michael  Hago^i 
Alexander  Probasco,  Joseph  V.  D.  Stout  and  JamsB  W.  He|^ 
The  second  of  said  lots  is  bounded  as  foIlo?rs  :  (gjiying  the  4l- 
scription,  containing  94  12-100  acres.)  Also,  all  the  nndiviU 
half  of  that  certain  parcel  of  land  (describing  it)  eontiHig 
65-100  of  an  acre.  Also,  the  equal  undivided  half  of  all  tbit 
certain  parcel  of  land,  (describing  it,)  containing  11  84-lM 
acres.  Also,  all  those  other  two  lots  or  parcels  of  land  (deBoik- 
ing  them :  the  first  containing  5  13-100  acres ;  the  seoond  oot- 
taining  24  25-100  acres.)  The  deed  is  a  deed  in  fte,  vithfoll 
covenants  of  warranty. 

The  second  deed  is  of  the  same  date,  to  Nehemiah  Dnbo, 
for  the  consideration  therein  stated  of  $500 ;  and  oonTejiikw 
lots  of  wood  land,  one  containing  9  86-100  acres;  anodwrl  , 
60-100  acres ;  and  the  other  5  26-100  acres ;  and  two  oilier  M; 
one  containing  1 1-2  acres ;  the  other  containing  8-10  of  A 
acre ;  excepting  out  of  the  last  two  lots  certain  panels  thereof 
theretofore  conveyed  to  John  Green  and  Israel  Smitli,  rapeot- 
ively.  This  is,  also,  a  deed  in  fee,  with  full  coTenaaU  tf  war- 
ranty. 

That  the  third  conveyance,  purporting  to  be  for  the  ccmate' 
ation  of  $2,600,  is  as  follows :  (setting  it  out :  it  is  a  deel^ 
dated  June  30th,  1834,  from  John  W.  Bray  and  wife,  JohiB- 
Taylor  and  wife,  to  Asa  C.  Dunham,  for  a  number  of  loti  ^^ 
parcels  of  land. 

That  the  4th  conveyance,  purporting  to  be  for  the  \ 
tion  of  $800,  is  as  follows :  (setting  it  out) :  a  deed  fron  i 
C.  Dunham  to  Azariah  W.  Dunham,  dated  October  17thy  18 
for  a  lot  of  land  containing  77  acres,  which  John  W. '. 
wife  and  John  B.  Taylor  and  wife  conveyed  to  the  said  i*^ 
Dunham,  by  deed  dated  June  30th,  1834.     It  is  a  deed  SI  ^a^ 
with  full  covenants.  Jk^ 

That  the  complainant  has  been  informed  and  belicvelJo  1: 
charges,  that  in  or  about  the  year  1834,  the  said  Asa  Cftko-i 
ham  was  security  for  John  W.  Bray  and  John  B.  Taylor  ^^^x 
about  $2,500,  including  a  part  of  the  above  mentioned  cbil  x>^ 
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the  compluBRnt ;  and  that,  in  order  to  indemnify  and  save  harm- 
leBB  the  said  Asa  C.  Dunham,  and  to  enable  him  to  pay  the  sud 
security  debts,  as  well  to  the  complainant  as  others,  the  said 
Bray  and  Taylor,  with  their  wives,  on  the  80th  of  June,  1884, 
es^ecuted  and  delivered  to  the  said  Asa  C.  Dunham  the  before 
mentioned  deed  from  them  to  him  of  that  date. 

That  the  complainant  has  been  informed  and  believes  that  the 
said  Asa  C.  Dunham  never  paid  any  of  the  said  security  debts 
out  of  the  proceeds  of  the  sale  of  the  land  so  conveyed  by  said 
Biuy  and  Taylor  to  him ;  but,  on  the  contrary,  afterwards,  to 
wit,  on  the  16th  of  September,  1834,  fraudulently,  and  without 
any  consideration  having  been  actually  paid,  sold  and  conveyed 
a  pait  of  the  same  to  the  said  Nehemiah  Dunham,  and  the  resi- 
due thereof  to  the  said  Azariah  W.  Dunham ;  who  hold  the  same 
for  the  benefit  and  advantage  of  the  said  Asa  C.  Dunham,  and 
in  order  to  defraud  the  complainant  and  others  the  creditors  of 
the  said  Asa,  and  to  prevent  and  hinder  him  and  them  from  re- 
covering their  just  claims  against  the  said  Asa. 

That  the  complainant  has  been  informed  and  believes,  and  so 
charges,  that,  notwithstanding  the  said  sale  of  the  said  personal 
property  and  the  said  deeds  of  conveyance  of  the  said  real  estate 
by  the  said  Asa  to  the  said  Azariah  and  Nehemiah,  the  said  Asa 
has  ever  since  remained  in  and  had  the  possession  of  the  whole 
of  said  property,  real  and  personal,  receiving  and  enjoying  the 
rents,  income,  proceeds  and  profits  thereof. 

That  the  complainant  has  frequently  applied  to  the  said  Asa, 
Azariah  and  Nehemiah  for  the  payment  of  his  said  judgment ; 
and  that  they  should  deliver  into  the  hands  of  the  sherifi"  the 
said  real  and  personal  property,  so  fraudulently  assigned  and 
passed  over  by  the  said  Asa  to  the  said  Azariah  and  Nehemiah, 
and  by  them  now  held  and  claimed ;  and  that  the  said  Azariah 
and  Nehemiah  should  permit  the  said  sale,  transfer  and  convey- 
ance to  be  declared  void,  and  the  said  real  and  personal  estate 
to  be  sold  to  satisfy  the  said  judgment  of  the  complainant.  But 
that  they  have  wholly  neglected  and  refused  to  pay  the  said  judg- 
ment, or  to  deliver  into  the  possession  of  the  said  sheriff  the  said 
real  and  personal  property,  or  to  allow  the  said  conveyances  to 
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be  set  aside  as  null  and  void,  and  have  and  do  absolutely  oppose 
the  execution  of  the  said  second  writ  of  Ji.  fa.y  and  threaten  to 
prosecute  the  sheriff  should  he  make  sale  of  the  same. 

The  bill  prays,  that  the  defendants,  Asa,  Azariah  and  Nehe- 
miah,  or  some  of  them,  may  be  decreed  to  pay  to  the  complain- 
ant the  amount  of  his  said  judgment,  interest  and  costs ;  and 
that  the  said  conveyances  and  sales  made  be  declared  null  and 
Toid,  and  that  the  said  real  and  personal  property  be  sold,  and 
the  proceeds  applied  to  the  payment  of  the  complainant's  judg- 
ment. That  the  defendants  account  for  the  rents,  issues  and 
profits  of  the  said  real  estate^  and  for  the  proceeds  of  the  sale  of 
said  personal  estate  by  them  or  any  of  them  heretofore  made,  or 
that  may  hereafter  be  made,  and  for  such  other  and  further  re- 
lief &c. 

To  this  bill  a  general  demurrer  was  put  in. 

^.  Wurts  and  P.  D.  Vroom  in  support  of  the  demurrer. 
They  cited  1  Story's  Eq.  Jur.  sec.  33,  49,  72 ;  Cooper's  Eg. 
PI.  124,  8,  9,  361,  2 ;  1  Smith's  Ch.  201 ;  Saxt.  Ch.  298  ;  1 
Story's  Eq.  Jur.  sec  64a,  27,  529;  Jerem.  Eq.  649,  550. 

W.  Halsted^  contra.  He  cited  3  Green's  Ch.  01 ;  Saxt.  Ch. 
693;  6  John.  Ch.  3G0;  4  lb.  293;  Dev.  Eq.  Rep.  537;  2 
Paigci,  333  ;  17  Conn.  Rep.  283;. 5  Coxcen,  580;  4  Jred.  291, 
494;  10  Conn.  Rep.  137;  5  Gill  fy  Johnson,  19;  18  Wend. 
236 ;  3  Paige,  3G5 ;  10  lb.  219,  001 ;  1  lb.  037  ;  4  Denio,  262 ; 
2  Story's  Eq.  Jur.  sec.  1210 ;  Rev.  Stat.  922 ;  19  Pick.  ^P- 
231. 

The  Chancellor.      The  bill   shows    sufficiently,  that  tl® 
personal  property  levied  on  is  claimed  by  others,  under  transfer* 
from  Asa  C.  Dunham ;  and  that  the  lands  levied  on  are  claimecl 
by  others,  under  a^deed  from  AEaJC'Dunham ;  and  the  transfersi 
and  deed  are  sufficiently^charged  to  be  fraudulent.     In  such\ 
cases,  it  is  within  the  province  of  this  Court  to  remove  out  of  the   ^ 
^ay  of  the  judgmentXcreditor  the  hindrance  or  impediment  so    1 
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interposed,  on  the  ground,  that  by  a  sale  while  Buch  impediment 
exists  the  creditor  would  not  realize  the  value  of  the  property. 
And  the  judgment  creditor  is  not  obliged,  before  coming  into 
this  Court,  to  go  to  a  trial  at  law  of  the  right  of  property  in  the 
personalty  levied  on,  with  the  view  of  havmg  the  transfer  of  it 
declared  void,  so  that  it  may  be  sold  before  the  lands.  Such 
transfer  is  good  against  the  debtor,  and  the  creditor  may  let  it 
stand  as  good,  if  he  pleases,  and  attack  the  conveyauce  of  the 
land. 

If  any  of  the  personal  property  levied  on  under  the  second^. 
/a.  is  not  included  in  the  transfer,  such  part  should  be  sold  first. 
The  bill  is  not,  perhaps,  as  clear  as  to  this  as  it  might  have  been. 
An  answer  may  show  how  this  is. 

Demurrer  overruled. 
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^^ 


Jeremiah  Baldwin  v.  Edward  Campfield. 

Ob  a  Judgment  and  execution  against  A.  and  B.,  the  dwelllng-honse  of  A.  waa  ieried 
on  and  adTertised  for  sale.  At  the  request  of  A.,  C,  hia  son-in-law,  attended  tfaa 
aale,  and  made  the  highest  bid;  and  the  sheriff  made  a  deed  to  0.  The  sum  Hor 
which  the  property  was  struck  off  to  G.  was  paid  hy  A. ;  and  the  object  of  the  ar- 
rangement under  which  the  property  was  struck  off  to  C.  was,  to  protect  the  prop- 
ertj  from  the  creditors  of  A.  bj  thus  putting  the  title  in  C. 

On  a  bill  bj  A.  against  C,  praying  that  C.  might  be  decreed  to  oonrej  the  propertj 
to  A.»  the  Court  denied  relief. 

Bill  filed  in  March,  1847,  stating,  that,  on  the  29th  of  June, 
1838,  one  Henry  Speer  recovered  a  judgment  against  Jeremiah 
Baldwin,  the  complainant,  and  one  Henry  Slough,  in  the  Circuit 
Court  of  Essex,  for  the  penal  sum  of  $193.37,  on  a  bond  given  by 
Slough  and  the  complainant  to  the  said  Speer,  with  $29.44  costs. 
That  on  the  27th  of  June,  1839,  ^fi.fa,  de  bonis  et  terris  was 
•  issued  thereon  and  levied  on  a  certain  dwelliug-house  and  lot  of 
land  in  Canal  street,  Newark,  then  owned  by  and  in  the  posses- 
sion of  the  complainant,  and  in  and  upon  which  the  complainant 
and  his  family  resided,  (describing  the  lot) ;  the  said  lot  having 
been  before  that  time  conveyed  to  the  complainant  by  Charles 
Baldwin  and  his  wife,  by  deed  dated  December  31,  1830.  That 
the  SlierifiFof  Essex,  by  virtue  of  the  said ^/?. /a.,  advertised  the 
said  house  and  lot  to  be  sold  at  Stewart's  Hotel,  Newark,  on  the 
13th  of  January,  1840. 

That  the  complainant  was  then  in  bad  health,  and  reduced  in 
his  pecuniary  circumstances,  and  unable,  without  selling  said 
house  and  lot,  to  pay  the  said  judgment.  That  the  said  house 
had  long  been  occupied  by  him  and  his  family,  and  that  he  and 
his  family  and  their  friends  were  anxious  that  an  arrangement 
should  be  made  by  which  the  said  property  might  be  purchased 
in,  80  that  the  same  would  continue  to  be  a  home  for  him  and 
bis  wife  and  children. 

That  an  arrangement  was  made  whereby  one  Jacob  Alyea  and 
one  Charles  Taylor,  who  were  friends  of  the  complainant  and 
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hifl  family,  agreed  to  advance  $50  each  towards  the  purchase  of 
said  property  at  said  sheriff's  sale ;  that  one  Benjamin  BeastoOi 
who  was  also  a  friend  to  the  complainant  and  his  family,  agreed 
to  lend  to  the  complainant  the  residue  of  the  money  necessary  to 
make  the  said  purchase,  (it  being  supposed  that  the  same  would 
be  sold  for  about  the  amount  of  said  judgment,  $118.26  debt, 
■and  the  siud  costs  and  the  expenses,)  upon  the  complainant's 
note  with  Edward  Campfield,  the  complainant's  son-in-law,  as 
security;  and  it  was  thereupon  further  arranged  and  agreed^ 
between  the  complainant  and  the  said  Campfield,  that  the  said 
Campfield  should  become  the  purchaser  of  said  property  at  the 
said  sale,  and  ^  receive  a  conveyance  of  the  same  to  hold  in  trust 
for  the  complainant  until  said  moneys  should  be  repaid,  and 
that  the  complainant  and  his  family  should  occupy  and  enjoy 
said  property,  and  upon  the  repayment  of  the  said  moneys  the 
said  property  should  belong  to  the  complainant,  and  be  conveyed 
to  him  by  the  said  Edward  Campfield. 

That,  on  the  11th  of  April,  1840,  the  sheriff  made  sale  of  the 
said  property ;  and  the  said  Campfield  (the  defendant,)  in  pur- 
suance of  the  said  agreement  and  arrangement,  became  the  pur- 
chaser thereof,  for  $155,  being  about  the  sum  due  on  said  judg- 
ment and  the  sheriff's  fees ;  and  the  sheriff  convoyed  the  said 
property  to  the  said  Campfield,  by  deed  dated  April  11th,  1840. 
That  the  consideration  money  for  the  said  purchase  and  convey- 
ance was  paid  by  the  moneys  agreed  to  bo  advanced  and  actually 
advanced  by  said  Alyea  and  Taylor  and  loaned  by  said  Beaston 
as  aforesaid ;  that  the  said  Campfield  paid  no  part  thereof  of 
his  own  money. 

That,  at  the  time  of  the  said  sale  and  conveyance,  Robert  C. 
Baldwin,  a  son  of  the  complainant,  and  who  was  under  21,  was 
in  the  employment  of  said  Taylor,  and  the  said  money  advanced 
by  the  said  Taylor  was  afterwards  refunded  to  him  by  deducting 
the  same  from  the  wages  of  the  said  son  of  the  complainant ;  and 
the  complainant,  being  then  in  the  employment  of  the  said  Al- 
yea, refunded  to  him,  by  work  and  labor,  the  amount  so  ad- 
Tanoed  by  him.  And  that,  for  the  purpose  of  paying  and  dis- 
diarging  the  residue  of  the  amount  paid  as  the  consideration  of 
88 
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said  coMveyance,  the  complainant's  wife  negotiated  a  sale  of 
seven  feet  of  ground  off  of  the  westerly  side  of  said  lot  to  one 
William  Hall,  for  $56 ;  and  the  defendant,  at  the  request  of  the 
complainant  and  his  wife,  made  a  deed  to  the  said  Hall  for  said 
strip  of  ground  for  the  said  consideration  of  $56,  and  the  pro- 
ceeds thereof  was  applied  to  the  payment  of  the  amount  then  re- 
maining unpaid  of  the  consideration  of  the  said  sheriff's  deed; 
so  that  the  same  was  fully  paid  without  any  sum  whatever  being 
paid  by  the  defendant  ftr  or  on  account  thereof. 

That,  at  the  time  of  the  said  sheriff's  sale  and  conveyance^ 
the  said  property  was  incumbered  by  a  mortgage,  given  before 
the  recovery  of  the  said  judgment,  by  the  complainant  and  his 
wife,  to  one  Caroline  Burnet,  for  $600,  and  the  said  sale  was 
made  subject  to  the  said  mortgage. 

That  the  complainant  and  his  family  continued  to  reside  in 
the  said  house  from  the  time  of  said  sheriff's  conveyance  until 
April  1st,  1844.  That,  during  all  that  time,  the  complainant 
paid  the  interest  which  became  due  on  said  mortgage,  and  caused 
the  said  house  to  be  insured,  and  paid  the  expense  of  insurance 
and  the  taxes  assessed  upon  the  premises.  That  during  that 
time  the  defendant  never  set  up  or  pretended  to  have  any  bene- 
ficial interest  in  or  right  to  the  said  house  and  lot  or  the  rents 
thereof. 

That,  shortly  previous  to  April  1,  1844,  the  complainant  and 
his  family,  believing  it  would  be  for  their  advantage  to  reside  in 
another  part  of  Newark  for  a  few  years,  rented  part  of  a  house 
in  Pennington  street,  for  the  rent  of  $50  a  year ;  and  it  was 
thereupon  agreed  and  understood  by  and  between  the  complain- 
ant and  the  defendant,  that  said  house  and  lot  in  Canal  street 
should  be  leased  out,  and  the  rent  thereof,  except  so  much  as 
would  be  sufficient  to  pay  the  interest  on  the  said  $000,  should 
be  appropriated  to  pay  the  rent  of  the  said  premises  in  Penning- 
ton street;  it  being  supposed  that  the  rents  of  said  Canal  street 
property  would  be  sufficient  or  nearly  so  for  both  said  purposes. 

That,  in  pursuance  of  such  arrangement,  the  said  Canal  street 
property  has  smce  been  leased,  from  year  to  year,  in  the  name 
of  the  defendant^  and  the  rents  thereof  have  been  received  by 
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him;  and  the  complaiiiant  has  been  informed  and  belieyes,  thifci, 
out  of  said  rents,  the  defendant  has  paid  the  interest  on  8ud 
mortgage,  and  the  taxes  on  said  premises,  and  a  small  sum  for 
the  repair  of  the  house. 

That  the  defendant  has  lately  threatened  to  sell  the  said  honto 
and  the  complainant  is  apprehensive  he  will  do  so  unless  re- 
strained &c. 

That  the  defendant  refuses  to  account  to  the  complainant  for 
the  rents  of  said  house,  or  to  convey  the  premises  to  the  com- 
plainant, in  pursuance  of  the  said  agreement  and  trust  upon 
which  he  purchased  the  same* 

The  bill  prays,  that  the  defendant  may  account  for  the  rents 
and  profits ;  and  may  be  decreed  to  convey  the  premises  to  the 
complainant ;  and  may  be  restrained  by  injunction  from  convey- 
ing  or  incumbering  the  premises ;  and  for  such  other  and  far« 
ther  relief  &c. 

An  injunction  was  allowed. 

The  defendant,  in  his  answer,  admits  the  judgment  and  exe- 
cution of  Spcer,  and  the  levy  under  it.  Denies  that  the  com- 
plainant ever  did  enter  into  any  arrangement  whereby  he  retained 
either  a  legal  or  beneficial  interest  in  the  property.  Says  he  is 
not  informed  whether  said  Alyea  and  Taylor,  or  either  of  them, 
ever  agreed  to  advance,  or  ever  did  advance  any  moneys  to  tiio 
complainant,  or  whether  said  Beaston  agreed  to  loan  money  to 
the  complainant  on  his  note  endorsed  by  this  defendant,  for  any 
purpose ;  but  denies  that  he  ever  indorsed  any  such  note  for  the 
purpose  of  cflfecting  said  loan,  or  for  any  other  like  purpose. 

He  denies  that  any  arrangement  was  ever  made  by  him  with 
the  complainant,  or  with  any  other  person,  that  this  defendant 
should  receive  a  conveyance  from  the  said  sheriff"  of  the  said 
property  for  the  purpose,  or  with  the  view  of  holding  the  same 
in  trust,  in  any  manner,  for  the  complainant,  or  for  any  other 
person ;  or  that  any  arrangement  was  made  by  this  defendant 
to  convey  the  same  to  the  complainant.  He  admits  the  pur- 
chase by  him ;  but  denies  that  he  became  the  purchaser  in  ac- 
cordance with  the  arrangement  stated  in  the  bill  and  before  de- 
nied in  his  answer* 
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He  denies  that  he  paid  no  part  of  the  consideration  money,  or 
that  he  nuised  the  money  to  pay  the  same  by  a  sale  of  part  of 
the  property  to  William  Hall. 

He  says  that  the  complainant,  some  time  in  1838,  he  thinks 
in  March  of  that  year,  called  at  his  house ;  that  he,  not  being 
in  at  the  time,  was,  on  his  return  home,  informed  by  his  wife 
tiiat  the  complainant  had  called;  that  he  immediately  called 
on  the  complainant  at  his  house;  that  the  complainant  then 
took  him  apart  and  handed  him  a  paper ;  that  he  examined 
said  paper,  and  found  it  was  a  deed,  dated  February  7th, 
1888,  from  the  complainant  and  his  wife  to  this  defendant, 
for  the  premises  in  the  bill  mentisned;  which  deed  was,  on 
the  8th  of  February,  1838,  duly  acknowledged  by  complain- 
ant and  wife,  as  by  a  certificate  indorsed  thereon  appears. 
That  when  complainant  handed  him  said  deed  he  addressed  this 
defendant  in  these  words,  ^'  Boy,  take  this,  it  is  yours ;"  and  that 
nothing  whatever  was  said  intimating  that  this  defendant  was  to 
hold  said  property  in  trust,  or  for  the  benefit  of  the  complainant 
or  his  family ;  but  that  the  complainant  gave  this  defendant  the 
Baid  property  without  any  condition  or  qualification ;  and  that 
the  said  deed  has  ever  since  remained  in  the  custody  of  this  de- 
fendant, except  when  at  the  County  Clerk's  office  to  be  recorded, 
and  is  now  in  the  same  condition  it  was  when  delivered  to  this 
defendant.  That  when  said  deed  was  so  given  to  him  the  prem- 
ises were  subject  to  a  mortgage  for  $600,  and  were  depressed  in 
price,  and  worth  in  market  but  little  more  than  the  amount  of 
Baid  mortgage.  That  he  neglected  for  a  long  time  to  have  said 
deed  recorded ;  and,  about  June  1, 1839,  the  complainant  called 
on  him,  and  asked  him  whether  he  had  his  deed  recorded,  and, 
on  being  informed  it  was  not  recorded,  told  this  defendant  he 
had  better  have  it  recorded ;  and  this  defendant  accordingly  had 
it  recorded,  on  the  20th  of  June,  1839. 

He  admits,  that  the  complainant  and  his  family  continued  to 
reside  in  the  premises  until  April  1, 1844,  and  continued  to 
pay  the  interest  on  said  mortgage,  and  the  taxes,  and  insurance 
Bntil  withm  six  months  of  said  first  of  April;  it  being  consid- 
ered, and  stated  by  this  defendant,  that,  although  the  said  in- 
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terest,  taxes  and  insurance  were  not  a  sufficient  rent,  yet  her 
was  willing,  in  consequence  of  their  relationship,  that  they 
should  occupy  the  premises  without  actually  paying  to  this  de- 
fendant any  additional  rent  therefor,  and  he  avers,  that  he  re- 
quested the  wife  of  the  complainant  to  remain,  with  the  family,, 
longer  in  the  said  house ;  but  that  she  refused,  stating  that  they 
could  not  pay  the  interest,  taxes  and  insurance,  and  that  they 
had  already  failed  so  to  do,  and  that  they  would  not  longer  stay^ 
that  the  property  belonged  to  this  defendant,  and  that  he  must 
have  the  benefit  of  it,  and  that  she  was  glad  it  was  his,  that 
neither  her  husband,  the  complainant,  nor  her  son  Robert,  could 
keep  add  take  care  of  the  same. 

He  says,  that  he  paid  the  taxes  and  the  interest  on  said  mort- 
gage for  the  six  months  preceding  April  1, 1844,  and  has  done 
so  ever  since  ;  and  denies,  that  he  in  any  manner  ever  admitted, 
or  that  the  complainant,  until  recently,  eyer  insisted  that  the 
property  did  not  rightfully  belong  to  this  defendant ;  and  denies 
that  he  ever  made  any  arrangement  or  agreement  by  which-  he 
was  to  pay  the  rent  of  the  house  occupied  by  complainant  sbce 
April  1, 1844,  as  in  the  bill  is  alleged ;  but  insists  that  he  has 
at  all  times,  and  in  all  proper  modes,  claimed  the  said  properly. 
He  admits  that  he  has  offered  the  premises  for  sale,  and  submits 
that  he  has  good  right  to  do  so. 

He  says,  that,  after  the  said  deed  to  him  was  recorded,  and 
on  or  about  April  11,  1840,  the  complainant  called  on  him  and 
told  him  that  the  property  was  adrertised  for  sale,  and  that  he 
was  desirous  this  defendant  should  purchase  it  at  the  Sheriff's 
sale,  and  that  the  purchase  money  was  ready  for  him  as  soon  as 
he  purchased  it ;  that,  as  soon  as  the  premises  were  bid  off  by 
this  defendant,  the  complamant  told  him  that  he  must  now  raise 
the  money  on  his,  this  defendant's  note,  of  Benjamin  Beaston ; 
and  that  this  defendant  then  gave  his  note  to  said  Beaston,  whieh 
note  was  endorsed  by  Jacob  Alyea  and  John  Y.  Baldwin ;  that 
Ihe  said  note  was  for  something  oyer  $100 ;  that  this  note  was 
protested,  and  a  new  note  given  therefor  for  $129.26 ;  that  this 
second  note  was  also  protested,  and  a  new  note  given  by  this 
defendant  therefor.    That  some  persim,  but  who  this  defendant 
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does  not  know,  paid  a  part  of  said  note,  leaving  a  balance  of 
$49.50,  which  was,  on  or  about  December  20, 1843,  paid  by  this 
defendant  to  said  Beaston. 

He  says,  that,  on  or  before  the  payment  so  made  to  Beaiton, 
he  was  informed  by  complainant's  wife  that  William  Hall'  de- 
sired to  purchase  an  alley  way  off  of  said  premises,  and  on  or 
•bout  February  21, 1844,  he  conveyed  a  part  of  said  premises 
to  said  Hall,  and  received  therefor  $56. 

Jacob  Myeay  sworn  for  the  complainant.  I  remember  the 
property's  being  advertised  for  sale  at  Sheriff's  sale,  Mr.  Bald- 
win's property,  in  Canal  street,  and  I  pai(\  J50,  and  there  were 
Other  gentlemen  that  paid.  I  was  to  have  been  one  of  the  pur- 
chasers, with  Mr.  Campfield,  and  we  were  to  buy  it  in  for  the 
benefit  of  the  family  ;  that  was  my  understanding  about  it.  I 
attended  the  sale  ;  was  there  and  conversed  with  Mr.  Campfield ; 
at  my  suggestion  he  became  the  purchaser  alone ;  I  advanced 
$50  towards  the  purchase.  I  became  one  of  the  friends  of  the 
family,  to  raise  money  to  buy  it  for  the  family  of  the  complain- 
ant, upon  his  solicitation,  and  he  requested  me  to  become  one  of 
the  purchasers.  I  told  Mr.  Campfield,  at  the  time  of  the  sale, 
that  there  was  no  use  in  my  being  a  party,  that  it  was  a  family 
matter,  and  he  might  become  a  purchaser  alone.  I  urged  it  upon 
him  to  become  a  purchaser  alone,  as  he  was  related  to  the  family, 
a  son-in-law. 

Question.  From  the  purport  of  the  conversation  you  had 
with  Mr.  Campfield,  at  that  time,  was  it  not  your  understandmg 
that  he  was  to  purchase  in  the  property  for  the  family  ? 

It  was  my  belief  so  ;  I  guess  there  can  be  no  mistake  about 
that ;  that  is  my  honest  belief  about  it ;  it  was  the  understand- 
ing upon  which  I  agreed  to  become  a  purchaser,  with  Mr.  Camp- 
field)  of  the  property,  that  it  should  be  purchased  for  the  benefit 
of  Mr.  Baldwin's  family ;  wo  three  were  together  at  the  time ; 
Mr.  Campfield,  Mr.  Baldwin  and  myself,  and  I  believe  it  was  so 
:0iated  when  we  three  were  together ;  it  must  have  been  so  of 
coarse.  The  circumstances  of  Mr.  Baldwin  at  the  time  of  the 
mIo  I  supposed  were  poor. 
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Cross-examined.  Question.  Do  you  recollect  that  Mr.  Camp- 
field  at  any  time  prior  to  the  sale  said  anything  to  you  aa  to  year 
becoming  the  purchaser  either  alone  or  with  him  ? 

.Answer.  Either  him  or  Mr.  Baldwin,  at  the  public  house 
Mr.  Campfiold  did.  Mr.  Campfield  then  rather  insisted  upon 
my  being  the  purchaser,  but  I  told  him  there  was  no  use  5  as  I 
said  before,  at  my  urgency  he  agreed  to  be  the  purchaser  alone. 
I  went  to  the  sale  prepared  to  buy  it  in,  in  connection  with  Mr. 
Campfield.  I  do  not  remember  how  the  payment  was  made.  I 
remember  John  Y.  Baldwin  was  to  be  one  of  the  friends,  and  he 
either  gave  a  note  and  I  endorsed  it,  or  wc  gave  a  joint  note ;  at 
any  rate  I  paid  it.  I  was  one  of  the  friends,  and  I  paid  J50 ; 
that  is  the  whole  amount  I  ever  paid  for  that  purpose. 

Question.  Do  you  recollect  whether  or  no,  on  that  note's 
maturity,  you  and  John  Y.  Baldwin  endorsed  a  note  of  Camp- 
field's  for  about  $1291 

I  have  no  distinct  recollection,  it  might  have  been  so,  I  donH 
recollect  it,  it  was  possible.  A  paper  purporting  to  be  a  prom- 
missory  note  for  0129.26,  dated  January  14, 1841,  being  shewn 
to  the  witness,  he  says,  the  endorsement,  *'  Jacob  Alyea,^'  on 
that  note  is  in  his  hand  writing.  (The  note  is  exhibited  on  the 
part  of  the  defendant.)  I  don't  remember  whether  I  afterwards 
endorsed  other  notes  in  renewal  of  that ;  I  don't  remember  much 
about  the  notes  ;  I  don't  remember  paying  anything  but  the  $50 
I  haye  spoken  of.  Property  was  not  so  high  in  1839  or  1840,  in 
Newark  as  it  had  been  before. 

William  Hall^  sworn  for  complainant.  I  remember  the  Sher- 
ifPs  sale  spoken  of.  The  property  joins  me,  and  my  calculation 
was,  that  if  it  was  going  to  be  sold  for  the  benefit  of  the  family, 
that  is,  to  raise  all  the  money  it  could,  I  was  going  to  bid  on  it 
myself ;  but  as  I  understood  to  the  contrary  I  did  not  attend  the 
sale.  Before  the  sale  I  understood  from  the  family  that  Mr. 
Campfield  was  going  to  buy  it  in.  Sometime  before  Mr.  Camp- 
field  was  sued  on  account  of  this  property  I  went  to  see  him.  I 
Baid  to  him,  Edward,  what  is  the  reason  you  can't  settle  this 
-concern  and  give  up  the  property  as  it  was  understood  to  be ; 
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and  I  made  the  observation  to  him,  as  a  friend,  Edward,  you 
know  that  this  property  never  cost  you  anything,  and  you  oaght 
to  give  it  up.  And  I  said  to  him,  further,  that  he  knew  that  the 
property  didn't  bring  as  much  as  it  was  worth,  as  it  was  perfectly 
imderstood  that  he  was  buying  it  in  for  the  family,  and  I  believe 
I  said  to  him  that  I  did  not  bid  on  it  for  that  reason  myself.  I 
Baid  to  him,  you  had  better  give  the  deed  back  as  it  was  agreed 
on,  and  he  made  an  observation  something  like,  that  mother,  or 
Mrs.  Baldwin,  as  he  called  her,  had  made  so  much  to  do  about  it 
he  didn't  think  he  would  give  it  up  now.  He  admitted  the 
property  hadn't  cost  him  any  thmg.  I  purchased  a  little  strip  of 
the  lot,  seven  feet  of  it,  after  the  Sheriff's  sale ;  the  complain- 
ant's wife  applied  to  me  to  purchase  it.  I  agreed  with  her  for 
it ;  $8  a  foot  was  the  price  agreed  upon,  and  I  was  to  pay  all  the 
expenses,  drawing  the  deed  and  moving  the  fence.  I  had  no- 
thing to  do  with  Mr.  Campfield  in  making  the  bargain,  not  a 
word.  He  came  to  me  with  the  deed,  and  I  paid  him  the  money. 
Question.  What  was  stated  to  be  the  object  of  selling  the 
seven  feet  to  you  ?  (Objected  to.)  To  pay  the  balance  on  the 
judgment  lying  on  the  property  for  which  it  was  recently  sold ; 
it  was  stated  by  Mrs.  Baldwin  to  be  the  balance  of  the  judgment 
upon  which  the  property  was  bought  by  Mr.  Campfield ;  it  was 
to  pay  the  balance  of  the  note.  Mr.  Campfield  never  told  me 
what  was  the  object  of  the  sale  to  me.  Mr.  Baldwin  and  family 
continued  to  live  on  this  property  until  five  years  ago  next  April. 
They  used  and  occupied  it  as  their  own,  from  the  time  of  the 
sale  until  they  moved  out,  as  they  formerly  did.  I  am  not 
positive,  but  I  think  Mrs.  Baldwin  paid  the  taxes  and  the  inter- 
est on  the  mortgage.  There  were  repairs  put  upon  the  property 
while  they  lived  there  after  the  sale ;  to  the  best  of  my  know- 
ledge and  belief,  Mr.  and  Mrs.  Baldwin  did  these  repairs.  I 
never  knew  of  Mr.  Campfield  making  any  claim  upon  the  prop- 
erty while  they  lived  there,  only  so  far  as  his  giving  the  deed  to 
jne.  I  lived  next  door  to  them  from  the  time  of  the  purchase 
by  Campfield  until  they  moved  away.  I  should  have  been  willing 
to  give  1850  for  it  at  the  time  of  the  sale.  I  might  give  $50 
more  for  it  now.    I  believe  the  house  rents  for  $100  a  year. 
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There  is  a  bam  on  the  property.  I  have  rented  the  bam  from 
Mr.  Campfield  for  the  last  four  years,  at  |8  a  year.  The  cir- 
cumstances of  Mr.  Baldwin,  at  the  time  of  the  sale,  were  poor. 
His  health  was  then  poor ;  not  able  to  earn  his  bread.  (Ob- 
jected to.) 

Cross-examined,  When  I  told  Mr.  Campfield  that  the  prop- 
erty never  cost  him  anything,  he  said  it  didn't.  I  have  been  a 
carpenter,  and  have  made  repairs  to  the  house,  but  not  while  Mr. 
Baldwin  lived  there.  Mr.  Campfield  has  paid  me,  at  least  it 
was  deducted  out  of  the  rent  of  the  barn.  Mr.  Baldwin  was 
in  debt  at  the  time  of  the  sale  by  the  Sheriff;  had  other  debts 
besides  the  judgment.  Property  in  Newark  was  considerably 
depressed  in  1840. 

William  F.  Lines^  swom  for  complainant  He  states  a  con- 
versation between  him  and  defendant,  in  which  the  defendant 
spoke  of  selling  the  said  house  and  lot  in  Canal  street,  and  then 
proceeds  thus  :  Mr.  Campfield  said  that  he  had  an  idea  of  sellings 
and  buying  a  lot  and  building  a  house ;  the  expression,  I  believe, 
was,  of  selling  that  place  of  father  Baldwin's  and  building  them 
a  house ;  he  said  he  thought  it  would  Jbe  better  to  sell  that  place 
and  build  a  house  for  them ;  then  there  would  be  no  trouble  after- 
wards. When  he  spoke  of  building  a  house  for  them,  he  meant, 
I  suppose,  Mr.  Baldwin.  At  another  time  he  said  they  had  been 
up  to  his  shop ;  then  he  mentioned  the  name  mother  Baldwin  ; 
he  said  she  came  up  there  and  wanted  the  deed  ;  that  he  told 
her  that  if  she  would  give  him  $300  he  would  give  her  the  deed^ 
and  then  he  said,  in  a  laughing  way,  where's  the  $300  to  come 
from  1  He  said  they  had  been  up  there  trying  to  come  their  games 
over  him,  and  that  Uncle  Charley  had  been  there  to  get  some- 
thing out  of  him.  In  a  subsequent  conversation  with  me  he 
said  they  had  called  him  everything  but  a  clever  fellow.  I  then 
told  him,  Edward,  you  hadn't  ought  to  do  wrong  because  they 
have  done  wrong ;  we  all  know  that  Mr.  Baldwin  hasn't  done 
right,  but  Mrs.  Baldwin  has  worked  hard  to  keep  that  litde 
property ;  and  then  he  said,  let  them  use  me  well,  and  not  call 
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me  ererything  but  a  clever  fellow.  When  I  told  him  he  ought 
not  to  do  wrong  because  tbey  had,  I  referred  to  his  holding  the 
deed.  The  way  I  understood  it,  from  what  he  told  me,  was, 
that  he  was  holding  it  in  trust ;  I  supposed  for  Mr.  Baldfrin; 
he  gave  mo  all  the  information,  all  I  ever  knew  about  it.  I  think 
he  said  it  was  put  up  at  auction,  and  he  was  requested  to  be 
there  to  buy  it  in,  Mr.  Baldwin  requested  him  to  be  there  to  buy 
it  in,  there  would  be  some  one  to  pay  the  money  for  it,  that 
Uncle  Charley  would  be  there  to  pay  the  money  for  it,  after  he 
had  bid  on  it  and  it  was  knocked  off  to  him,  and  there  was  no  one 
to  pay  the  money  for  it ;  then  he  spoke  about  having  to  scratch 
round  to  get  it  settled,  to  know  something  about  it.  I  think  he 
said  he  gave  a  note  for  it,  and  that  Mr.  Olds  endorsed  It ;  and 
that  it  was  protested  ;  and  he  either  said  that  another  note  was 
about  to  become  due  and  would  be  protested,  or  that  it  had  be- 
come due  and  had  been  protested  ;  I  don't  know  which.  I  think 
this  conversation  was  after  the  suit  was  commenced.  I  think  he 
said  the  notes  were  not  paid  and  wouldn't  be  paid  by  him.  I 
don't  remember  that  he  ever  said  anything  had  been  paid  by  him 
on  account  of  the  property.  Ho  didn't  say,  or  give  any  reason 
why  that  $300  was  required  to  be  paid  by  him. 

Cross-examined.     (Unimportant.) 

Re-examined.  In  one  of  the  conversations  Mr.  Campfield 
flpoko  of  what  he  could  get  for  the  property ;  whether  it  was 
$1,000  or  $1,200  I  don't  remember;  this  was  at  the  conversa- 
tion when  he  talked  about  selling  that  place  and  buying  and 
building  another  ;  and  I  told  him  at  the  time  I  thought  it  ought 
to  bring  $1,600  or  $1,700  ;  and  that  is  my  opinion  of  its  value. 

Benjamin  Beastoiiy  sworn  for  complainant.  I  have  known  Mr. 
'Baldwin  about  18  years.  I  know  Mr.  Campfield  now,  but  did 
not  know  him  at  the  time  of  the  transaction.  I  know  the  house 
and  lot  formerly  occupied  by  Mr.  Baldwin  in  Canal  street.  I 
recollect  about  its  being  advertised  by  the  Sheriff  for  sate ;  don't 
recollect  the  year.    I  was  apprised  by  Mr.  Jacob  Alyea  about 
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it,  and  saw  it  in  the  paper  also.  Mr.  Alyea  jogged  my  mind 
about  it  several  times.  I  had  no  agency  or  part  in  buying  in 
that  property  at  the  Sheriff's  sale ;  was  not  there.  After  the 
property  was  b6ught  in  I  advanced  some  money,  that  is,  I  did 
this,  Mr.  Campfield's  note  was  presented  to  me  with  Mr.  Al- 
yea's  indorsement,  and  John  Y.  Baldwin's  indorsement,  for  some 
sum  over  $100,  between  $100  and  $130  ;  my  impression  is  that 
it  was  $126.  This  money  was  to  pay  a  certain  amount  for  which 
the  property  was  bid  in  by  Mr.  Campfield.  I  think  the  Sheriff 
took  the  money  from  me.  This  note  was  not  paid  when  it  became 
due,  and  went  to  Mr.  Alyea  for  the  reason.  It  is  probable  the 
note  was  renewed  once  without  any  payment,  don't  know  as  to 
this ;  it  was  renewed  at  any  rate,  and  Mr.  Alyea  paid  $50  of  it, 
and  the  note  was  renewed  for  the  balance.  After  the  note  got 
down  smaller  I  applied  to  Mr.  Campfield.  I  was  not  treated  by 
Mr.  Campfield  as  though  it  was  a  business  note.  What  he  said 
left  the  impression  on  my  mind  that  I  was  not  to  get  it  from  him 
inthout  law ;  there  was  something  said  that  it  was  a  family  con- 
cern. There  were  three  payments  before  the  note  was  taken  up.; 
the  first  was  Mr.  Alyea's ;  Mr.  Chiles  Taylor  became  account- 
able for  $50  of  it,  which  was  paid  ;  and  the  third  came  through 
Mr.  Campfield's  notes,  indorsed  by  some  one ;  it  was  paid  in  the 
bank ;  that  was  over  $40 ;  I  think  $46.  Mr.  Baldwin's  son 
was  at  work  for  Mr.  Taylor,  at  that  time,  and  he  said  the  boy 
was  to  leave  so  much  of  his  wages  out,  and  he  would  give  $50, 
and  did  pay  me  $50.  Mr.  Baldwin  applied  to  Mr.  Taylor  to 
make  this  arrangement,  and  took  me  there.  After  trying  to 
get  Mr.  John  Y.  Baldwin,  the  other  indorser,  to  pay  the  balance 
-of  the  note,  and  not  succeeding,  I  went  to  Mr.  Campfield  to  get 
ihe  balance,  which  I  had  not  intended  to  do,  because,  if  I  had 
Bucceeded  in  getting  anything,  $5  or  $10  from  J.  Y.  Baldwin,  I 
intended  to  have  made  a  present  of  the  balance,  as  I  thought,  to 
Jeremiah  Baldwin's  family,  which  I  was  willing  to  do  to  secure 
a  home  for  his  family. 

Cross-examined.    Mr.  Campfield  came  to  my  store  with  the 
money  to  pay  the  last  note ;  whether  I  went  to  the  bank  or  he 
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went,  I  can't  Bay,  for  the  note ;  it  is  my  impression  that  the 
note  was  lying  at  the  bank. 

Robert  C.  Baldwin^  a  son  of  complainant,  called  for  complain- 
ant, was  objected  to  as  interested,  being  an  heir  at  law  of  Jere- 
miah Baldwin,  the  complainant,  who  had  died  since  the  com- 
mencement of  the  suit.  Being  examined  on  his  voir  dirCy  he 
says  he  has  no  interest  in  the  event  of  the  suit ;  that  he  has 
conveyed  his  interest  in  the  property  to  his  mother,  for  board 
due  from  him  to  his  mother,  he  working  out  and  receiving  wages 
while  he  boarded  with  her. 

Being  stcorn  in  chief ,  subject  to  the  objection,  he  says :  At  the 
request  of  my  mother  I  spoke  to  Mr.  Campfield,  and  told  him 
that  she  wished  him  to  give  her  a  deed  for  the  property,  (the 
Canal  street  property  spoken  of.)  He  said  he  didn't  like  to  do 
that  for  fear  she  could  not  hold  the  deed,  and  he  thou^^t  it 
would  be  better  to  sell  the  property,  and  buy  a  lot  somewhere  in 
the  outskirts  of  the  town,  where  property  was  not  so  valuable, 
and  put  up  a  small  house  there,  and  give  my  mother  a  deed  for 
that  property,  as  then  there  would  be  no  disturbance,  no  law  rait 
against  the  new  property,  and  she  could  hold  it  much  safer ;  on 
account  of  the  judgment  being  against  the  property  in  Canal 
street,  he  didn't  feel  safe  about  it.  He  said  that  this  property 
would  sell  for  enough  to  pay  the  mortgage  on  it  and  leave  enouj^ 
to  pay  for  the  new  house  and  lot,  or  nearly  so ;  so,  at  any  rate, 
as  to  leave  only  about  0200  on  it.  He  never  said  anything  to 
me  about  who  paid  the  purchase  money  for  the  lot  in  Canal 
street.  I  do  not  know  how  Mr.  Alyea  was  paid  for  the  adyaaoa 
he  made.  My  father  was  working  for  him  at  the  time  the 
property  was  sold.  After  the  Sheriff's  sale,  and  until  they 
moved  in  Pennington  street,  my  father  and  mother  continued  to 
reside  upon  the  property;  and  while  they  lived  there  the  inter- 
est on  the  mortgage  was  paid  by  the  family ;  my  mother  paid  it. 
Mr.  Campfield  also  told  me  that  he  did  not  want  to  hold  the 
property,  that  it  was  a  trouble  to  him,  and  he  wanted  to  get 
clear  of  it,  but  he  was  afraid  my  mother  couldn't  hold  it.    In 
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none  of  the  conversations  I  have  had  with  Mr.  Campfield  about 
the  property  has  he  ever  said  that  he  had  any  interest  in  it,  or 
that  he  had  anything  coming  to  him  on  it. 

Cross-examined.  My  mother  paid  the  interest  on  the  mort- 
gage, all  that  was  paid,  np  to  the  time  we  moved  to  Pennington 
street ;  I  think  the  last  six  months'  interest  was  not  paid  before 
we  moved ;  I  never  heard  anything  to  the  contrary  but  what  she 
paid  the  interest;  I  took  most  of  the  money  myself.  Mr. 
Campfield  never  furnished  any  money  to  pay  the  interest  on  the 
mortgage^  without  it  was  the  last  six  months  we  were  there ;  as 
to  that  I  couldn't  say ;  I  am  under  the  impression  that  it  was 
not  paid  when  we  left  there.  I  do  not  remember  to  whom  Hall 
paid  the  purchase  money  for  the  strip,  whether  to  my  mother  or 
to  Mr.  Campfield.  That  purchase  money  went  to  pay  the  bal- 
ance that  was  over  on  the  Beaston  note  ;  I  heard  Mr.  Campfield 
Bay  that  that  was  what  he  wanted  the  money  for ;  Mr.  Camp- 
field got  the  money. 

Re-examined.  I  have  heard  Mr.  Campfield  speak  about  the 
Beaston  note ;  about  its  not  being  paid ;  he  said  that  it  wasn't 
paid,  that  it  ought  to  be  paid,  that  Beaston  was  at  him  about  it 
a  number  of  times,  and  he  couldn't  pay  it.  I  do  not  know  that 
he  said  who  ought  to  pay  it ;  but  from  the  way  it  was  talked 
about  it  was  perfectly  understood  who  ought  to  pay  it. 

John  Humphreys,  sworn  for  complainant.  I  married  a 
daughter  of  Jeremiah  Baldwin.  Mr.  Campfield  told  me  the 
premises  were  sold  at  Sherifi''s  sale,  and  that  he  was  the  pur- 
,  chaser  at  the  sale.  The  sale  was  before  my  connection  with  the 
family.  I  have  no  interest  in  this  cause  ;  my  wife  and  I  have 
made  a  conveyance  of  our  interest  in  the  property.  Mr.  Camp- 
field told  me  that  father  Baldwin  had  got  in  difficulty*  and  the 
place  in  Canal  street  had  been  sold,  at  Sheri£Ps  sale,  and  he  had 
ft  deed  for  it ;  previous  to  which,  however,  he  told  me  something 
sboat  a  deed  which  had  been  given  him  for  it,  but  had  never 
been  recorded.    He  said  that  ^^  ma"  wanted  a  deed  for  it,  bathe 
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thought  she  couldn't  hold  it.  He  was  willing^  he  stated,  to  giye 
it  up  to  any  one  thcj  might  designate ;  I  forget  exactly  the  words  ; 
that  he  wanted  to  get  clear  of  it,  he  had  trouble  enough  with  it- 
He  said  they  had  let  a  note  of  his  get  protested.  He  asked  me, 
I  believe,  at  the  same  time,  what  he  had  best  to  do  about  it.  I 
remarked  that  he  had  better  keep  it  himself,  I  thought,  as  far  as 
I  knew  about  it.  Ho  said  that  he  didn't  want  to  have  anything 
more  to  do  with  the  place ;  I  think  those  were  his  words.  He 
stated  to  me  at  another  time  that  he  should  sell  the  property  in 
Canal  street,  he  believed,  that  was  the  best,  he  thought,  and  pay 
off  the  mortgage  on  it,  and  invest  the  balance  in  a  house  and  lot 
that  would  cost  less.  He  stated  to  me,  either  at  that  time  or 
another,  that  the  place  had  not  cost  him  anything,  and  gave  me 
to  understand  that  he  held  it  in  trust  for  the  old  folks.  I  asked 
him,  at  one  of  the  interviews  we  had,  about  the  note.  He  stated 
that  he  had  given  a  note  for  between  forty  and  fifty  dollars,  if  I 
recollect  right,  that  that  note  had  been  protested,  wouldn't  care 
a  damn  about  it  if  it  hadn't  been  for  that ;  that  he  had  to  borrow 
that  money.  I  asked  him  if  that  money  had  never  been  paid 
back.  He  stated  to  me  that  there  had  been  a  strip  of  land  sold 
off  of  the  lot,  and  that  had  finally  paid  it.  When  I  told  him  he 
had  better  keep  the  deed  himself  I  had  just  been  married,  and 
didn't  know  there  was  any  trouble  about  the  property,  and  I 
merely  meant  to  say  to  him  that  he  had  better  keep  the  title 
himself.  lie  said  that  he  had  rather  been  forced  into  it,  that 
ho  didn't  want  to  do  it  in  the  first  place.  I  think  he  proposed  to 
give  the  deed  for  the  new  property  he  proposed  to  buy  to  mother 
Baldwin ;  he  was  willing  to  do  that  provided  she  could  hold  it. 
He  distinctly  said  that  he  hadn't  paid  anything  for  the  property 
except  the  $50  he  had  borrowed,  and  that  that  had  been  repaid 
to  him.  He  stated  that  he  purchased  the  property  at  the  request 
of  Mr.  Baldwin. 

Cross-examined.  I  have  talked  over  this  subject  with  Mrs- 
Baldwin  very  often.  I  gave  the  interest  I  have  in  the  proper^ 
to  mother  Baldwin ;  I  got  no  consideration  for  it;  it  was  a  gift* 
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Re-examined.  I  am  under  no  promifie  or  obligation,  directly 
or  indirectly,  to  pay  anything  on  account  of  the  eiEpenses  of  this 
suit.  I  believe  there  is  an  account  of  about  $25>  which  a  per- 
son owes  me,  that  I  have  told  mother  Baldwin  she  might  have  to 
go  on  account  of  the  expenses  of  this  suit.  I  understood  that 
Mr.  Campfield  held  the  property  in  trust  from  the  fact  that  he 
said  it  cost  him  nothing,  and  that  he  wished  to  get  clear  of  it 
afterwards.  He  told  me  he  was  willing  to  convey  it  to  some 
other  person  to  hold  for  the  old  folks  ;  said  he  was  willing  to 
convey  it  to  Robert,  if  ^^  ma"  thought  he  could  hold  it. 

Charks  J^aylor^  sworn  for  complainant.  (He  proves  nothing 
additional  of  importance.) 

Jlfr^.  Eliza  Humphreys^  sworn  for  complainant.  (Nothing 
additional  of  importance. 

Mary  Holly  sworn  for  defendant.  Mrs.  Baldwin  has  spoken 
to  me  frequently  on  the  subject  of  the  property  in  Canal  street 
in  possession  of  Edward  Campfield.  She  said  her  husband  was 
in  some  trouble  in  relation  to  some  debts,  and  if  Mr.  Hall  would 
purchase  seven  feet  of  land  adjoining  us,  I  [think  it  was  $50, 
that  with  something  else  would  meet  the  debt  and  leave  $G,  and 
that  she  intended  to  give  to  Mr.  Campfield,  for  he  was  a  poor 
man,  for  his  trouble.  I  never  heard  her  say  whether  Mr.  Camp- 
field was  the  owner  or  not  of  that  property ;  she  said  it  was  put 
in  her  son-in-law's  hands,  and  she  expected  to  come  back  again 
to  the  property. 

Cross-examined.  Mr.  Hall  purchased  the  seven  feet  off  the 
lot:  he  made  the  bargain  with  Mrs.  Baldwin.  Before  Mrs. 
Baldwin  moved  from  that  house  she  told  me  the  reasons  of  her 
moving ;  that  Mr.  Campfield  would  pay  the  rent  where  she  was 
going  to ;  the  money  that  was  coming  from  the  rent  of  Mr. 
Campfield  would  pay  the  rent  of  the  other  \  she  said  the  rent 
"would  pay  the  interest  on  a  $600  mortgage  which  was  on  the 
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property  also.  The  rent  which  she  said  would  pay  the  rent  of 
tiie  other  house  was  to  come  from  the  house  in  Canal  street. 

Question.  Did  Mrs.  Baldwin  ever  say  that  the  house  was 
oyer  held  by  Campfield  in  trust  1 

Yes,  she  always  said  so.  I  understood  the  property  was 
bought  with  that  debt  on  it,  and  she  was  to  raise  the  money  to 
pay  it. 

Re-examined.  Q^estion.  Did  Mrs.  Baldwin  say  that  Camp- 
field  held  that  property  in  trust,  or  did  she  say  that  he  held  it 
so  that  their  creditors  should  not  take  it  away  from  them? 

I  think  she  expected  some  other  debt  .was  commg  against 
them. 

Question.  Did  you  understand  that  this  property  was  put  in 
Campfield's  hands  only  to  protect  it  from  creditors  7 

I  always  understood  it  so. 

Again  cross-examined.  I  always  understood  that  the  property 
was  bought  in  at  the  sheriff's  sale,  for  the  benefit  of  the  family, 
at  the  request  of  some  member  of  the  family.  (Objected  to  by 
defendant's  counsel.)  Mrs.  Baldwin  told  me  her  son  had  worked 
to  raise  the  money,  besides  the  $50,  towards  paying  the  sheriff; 
and  she  has  told  me  about  raising  money  by  borrowing  from  Mr. 
Alyea  and  Mr.  Beaston  for  the  purpose  of  paying  towards  the 
place. 

Garret  Sandfordy  sworn  for  the  defendant.  I  have  heard 
Jeremiah  Baldwin  say  that  Edward  Campfield  bought  the  prop- 
erty (spoken  of). 

Cross-examined.  Question.  Did  Mr.  Baldwin  ever  tell  you 
that  Campfield  had  refused  to  deed  the  property  to  him,  or  re- 
fused to  do  as  he  agreed,  or  had  deceived  him?  (Objected  to 
by  defendant's  counsel). 

He  told  me  they  were  about  commencing  a  suit  in  Chancery ; 
and  in  speaking  of  Campfield,  he  was  afraid  the  boy  was  going 
to  deceive  him,  or  had  or  would  deceive  him>  or  something  to 
that  effect. 
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Stephen  R.  Chrovery  sworn  for  the  defendant.  Mr.  J.  Bald- 
win was  frequently  in  my  oflSce,  and  Mr.  Campfield  with  him.  I 
was  the  attorney  in  the  judgment  upon  which  the  property  wa8 
sold.  From  conversations  I  had  with  Mr.  Baldwin  and  Mr. 
Campfield  I  got  the  impression  that  Mr.  Baldwin  had,  preyiously 
to  the  sheriff's  sale  and  to  the  judgment,  conyeyed  the  property 
to  Mr.  Campfield,  but  for  what  purpose,  or  what  the  considera- 
tion was,  I  don't  know.  After  the  sale  I  understood  from  the 
parties  that  Mr.  Campfield  bought  it  Mr.  Baldwin  and  Mr. 
Campfield  were  at  my  oflSce  and  talked  about  the  property  after 
-the  sale.  There  was  a  payment  made  by  Mr.  Campfield  or  some 
one  for  him.  On  the  15th  of  April,  1840,  Mr.  Campfield,  or 
some  one  for  him,  paid  me  $45,  and  I,  as  attorney  for  the  plain- 
tiff in  the  judgment,  agreed  to  wait  for  the  balance  of  the  pur- 
chase money  on  Jacob  Alyea's  being  security  for  nine  months. 
I  think  that  both  Mr.  Campbell  and  Mr.  Baldwin  were  there  at 
the  time. 

Cross-examined.  I  have  no  distinct  recollection  as  to  any- 
thing being  said  about  Campfield's  holding  the  property  for  the 
benefit  of  the  family,  and  to  give  the  family  an  opportunity  of 
raising  the  money. 

Question.  Whether,  from  what  was  said  or  took  place  before 
you,  you  inferred  or  got  the  impression  that  Mr.  Campfield 
bought  the  property  for  the  benefit  of  Mr.  Baldwin  or  his  f&mily. 
(Objected  to  by  Mr.  Frelinghuysen). 

From  the  relation  of  the  parties,  from  the  manner  in  which 
the  business  was  transacted,  I  got  the  impression  that  it  was  for 
the  benefit  of  Mr.  Baldwin  and  his  family,  although  I  can't  re- 
collect any  particular  conversation  from  which  I  got  that  impres- 
sion. 

A.  Whitehead  for  the  complainant.  He  cited  2  Story^s  Eq. 
Jur.  sec.  1201  j  14  Law  Lib.  85 ;  2  John.  Ch.  408 ;  7  Cranch, 
176. 

F.  T.  Frelinghuysen  for  the  defendant.    He  cited  1  Stary^s 
89 
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Eq.  Jur.  sec,  354,  371,  425  ;  2  Myln.  fy  Kean,  496 ;  2  Halst. 
Ch.  496. 


The  Chancellor.  There  can  be  no  doubt,  that  the  first 
dted  from  the  complainant  to  the  defendant,  and  the  arrange- 
Inents  at  the  sheriff's  sale,  by  which  the  property  was  struck 
off  and  conveyed  to  the  defendant  and  the  purchase  money  paid 
ly  the  complainant,  were  both  made  for  the  fraudulent  purpose 
of  putting,  or  attempting  to  put,  the  property  beyond  the  reach 
of  the  creditors  of  the  complainant.  No  trust  can  result  in 
&yor  of  the  complainant  from  such  a  transaction. 

Bill  dismissed. 
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France  1?.  {"range. 

After  the  dissolation,  on  answer,  of  an  injanction  restraining  proceedings  in  an  eject- 
ment^  a  replication  was  filed  by  the  complainant,  and  tcstimon j  taken  on  both  sides, 
and  the  cause  noticed  for  hearing.  The  Court  refused  to  hear  a  motion  fbr  the 
renewal  of  the  injunction  on  the  testimony. 

On  the  filing  of  the  bill  an  injanction  had  been  allowed,  re- 
straining the  defendant  from  further  prosecuting  an  ejectment. 
On  the  answer,and  argument,  the  injunction  was  dissolved.  The 
complainant  filed  a  replication;  and  testimony  was  taken  on 
both  sides ;  and  the  cause  noticed  for  hearing. 

JIfr.  Shipmann  for  the  complainant,  made  an  application,  on 
notice,  for  a  renewal  of  the  injunction,  on  the  facts  as  they  ap- 
peared in  evidence,  proposing  to  read  the  testimony  taken  in  the 
cause  in  support  of  the  application;  and  stating,  that,  unless 
the  injunction  were  renewed,  the  ejectment  would  be  tried,  and 
the  complainant  be  turned  out  of  possession,  before  the  cause  in 
this  Court  could  be  heard. 

S.  G.  Potts  opposed  the  application,  and  submitted  that  the 
Court  would  not  hear  the  testimony  read  for  the  purpose  pro- 
posed. 

The  Court  refused  to  hear  the  motion. 
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Jacob  Arnwinec  John  A.  Carroll. 

On  A  promise,  bj  A.,  in  consideration  of  rcceiring  a  deed  for  land  from  B.,  to  paj  C. 
a  certain  sum  on  the  death  of  B.,  a  suit  at  law  seems  to  be  the  proper  remedy  of  0- 
If  it  bo  a  trust,  it  is  an  express  trust,  and  a  writing  showing  it  would  be  necessary. 

Stmble :  that  if  the  object  of  B.  was,  to  provide  means  for  C.  in  such  way  that  he 
could  not  squander  them  and  his  creditors  could  not  reach  them,  C.  could  not  en- 
force the  payment  to  him ;  for  that  would  defeat  the  grantor's  object 

The  case  made  by  the  bill  is  shortly  this :  that  Elizabeth 
Amwine,  the  complainant's  mother,  widow  of  John  Amwine, 
deceased,  the  complainant's  father,  she  being,  also,  the  grand- 
mother of  the  defendant,  on  the  15th  of  December,  1830,  con- 
veyed to  the  defendant  a  tract  of  land  in  the  County  of  Hunter- 
don, for  the  consideration  expressed  in  the  deed  of  $2000. 
That  the  defendant  had  always  lived  with  the  said  Elizabeth, 
and  she  had  great  confidence  in  him,  and  accordingly  made 
him  the  said  deed,  but  with  the  express  agreement  and 
understanding  that  he,  the  said  John  A.  Carroll  should  pay 
to  the  complainant,  upon  and  after  the  death  of  the  said  Eliz- 
abeth, the  sum  of  $2000  in  such  sums  and  at  such  times 
as  the  complainant  might  require ;  which  said  promise  and 
agreement  was  the  only  consideration  for  the  said  deed ;  no  part 
of  the  said  consideration  having  ever  been  paid  by  the  defendant. 
And  that,  on  the  making  of  tho  said  deed,  the  defendant  made 
and  executed  a  lease  to  the  said  Elizabeth  of  the  premises  so 
conveyed  to  him,  giving  her  the  use  thereof  during  her  natural 
life ;  and  the  said  Elizabeth  continued  to  reside  upon  the  said 
property,  and  to  receive  the  rents,  issues  and  profits  thereof, 
until  January,  1837,  when  she  died ;  and  that  on  her  death  bed, 
and  shortly  before  she  died,  the  said  Elizabeth  called  upon  the 
said  John  A.  Carroll  to  remember  his  promise  to  pay  the  com- 
plainant the  said  sum  of  $2000 ;  and  that  the  said  John  A.  Car- 
roll, at  that  time,  again  promised  her  to  pay  the  complainant  the 
said  sum,  so  as  aforesaid.    That  the  said  Elizabeth,  by  her  last 
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will,  witR  the  exception  of  the  sum  of  $5  to  each  of  her  children, 
bequeathed  and  devised  the  Tvhole  of  her  property  to  the  said 
John  A.  Carroll. 

That,  after  the  death  of  the  said  Elizabeth,  the  complainant 
applied  to  the  defendant  for  the  payment  of  the  9aid  sum  of 
$2000 ;  and  that  the  defendant,  when  first  so  applied  to,  did  not 
deny  his  liability  to  pay  the  same,  but  objected  to  the  payment 
at  that  time  because  of  the  caveat  filed  against'  the  will  of  the 
said  Elizabeth,  and  promised  payment  of  the  same  to  the  com- 
plainant when  the  will  should  be  admitted  to  probate  ;  and  that 
the  defendant  did, 'at  divers  times,  furnish  to  the  complainant 
grain,  and  pay  money  for  the  complainant,  at  his  request,  within 
six  years  prior  to  the  filing  of  the  bill,  as  part  payment  of  and 
on  account  of  the  said  sum  to  be  paid  by  him  to  the  complainant 
for  and  in  consideration  of  the  said  conveyance  by  the  said  Elis- 
abeth to  the  defendant.  That  the  said  conveyance  by  the  said 
Elizabeth  to  the  defendant  was  made  for  the  purpose  of  securing 
to  the  complainant  the  said  sum  of  $2000  for  the  use  and  sup- 
port of  the  domplainant,  he  being  indebted  to  divers  persons,  and 
being  of  an  improvident  nature  and  disposition »  That  the  value 
of  the  land,  at  the  death  of  the  said  Elizabeth,  was  $6000. 

The  defendant,  in  his  answer,  admits  the  deed  to  him ;  and 
ihat  the  land  was  worth  $6000  at  the  time  of  the  death  of  the 
said  Elizabeth ;  but  denies  that  the  said  deed  was  executed  in 
order  to  secure  to  the  complainant,  for  his  use  and  support,  or 
for  any  such  purpose,  the  said  $2000,  or  any  other  sum ;  and 
denies  that  there  ever  was,  at  any  time,  any  understanding  or 
agreement,  express  or  implied,  between  the  said  Elizabeth  and 
him,  that  he  should  pay  to  the  complainant,  in  such  sums  and 
at  such  times  as  the  complainant  might  require,  or  in  any  other 
manner,  upon  and  after  the  death  of  the  said  Elizabeth,  or  at 
any  other  time,  the  said  sum  of  $2000  or  any  other  sum ;  and 
denies  that  any  such  promise  or  agreement  was  made  as  the  con- 
sideration for  the  said  deed. 

He  denies  that  he  took  the  said  tract  of  land  in  trust  to  hold 
he  same  for  the  use  and  benefit  of  the  complainant,  to  the  ez- 
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tent  of  $2000,  or  upon  any  other  trust  to  pay  any  suin  to  the 
complainant,  or  upon  any  trust  whatever,  but  that  he  took  the 
same  absolutely  in  fee,  to  himself,  his  heirs  and  assigns  forever. 

He  admits  that  the  said  Elizabeth  brought  him  up,  and  had 
great  affection  for  him ;  and  held  him  in  great  confidence  and 
esteem ;  and  admits  that,  at  the  time  of  tlie  taking  of  the  ssii 
deed,  he  executed  a  lease  to  the  said  Elizabeth  for  the  premises, 
giving  her  the  use  thereof  during  her  natural  life ;  and  that  the 
said  Elizabeth  continued  to  reside  upon  the  premises  until  her 
death,  on  the  16th  of  January,  1837- 

He  says,  that  he  continued  to  reside  with  {he  said  Elizabeth, 
and  farmed  the  said  premises,  and  took  care  of  and  supported 
the  said  Elizabeth,  who  was  aged  and  infirm,  until  her  death,  and 
received  the  rents,  issues  and  profits  of  the  premises,  except 
what  was  necessary  for  the  support  and  maintenance  of  the  said 
Elizabeth. 

He  admits,  that  the  said  $2000  was  not  all  paid  by  him  to  the 
said  Elizabeth ;  but  says,  that,  at  the  execution  of  the  deed,  he 
paid  a  small  sum  to  the  said  Elizabeth,  the  amount  of  which  he 
does  not  remember,  as  part  of  the  consideration  of  said  deed. 

He  says,  that  the  true  consideration  of  the  deed  was  the  love 
and  affection  which  the  said  Elizabeth  had  for  him  and  her  desire 
to  provide  for  his  welfare  ;  that  it  was  the  intention  of  the  said 
Elizabeth  to  give  the  said  premises  wholly  and  exclusively  to 
him ;  reserving  to  herself  the  use  thereof  during  her  life  ;  and 
ihatj  fearing  that  a  devise  thereof  to  him  might  be  subject  to 
legal  diflSculties  and  controversies,  she  conveyed  the  premises  to 
him,  and  took  from  him  a  lease  for  her  natural  life.  He  admits 
that  the  premises,  at  the  time  of  the  said  conveyance,  were 
worth  $4,500  ;  and  says,  that,  after  tha  said  conveyance  to  him, 
and  before  the  death  of  the  said  Elizabeth,  he  erected  new  build- 
ings, and  repaired  the  old  ones,  and  the  fences,  on  said  premises, 
so  that  they  were  greatly  increased  in  value  at  the  time  of  the 
death  of  the  said  Elizabeth. 

He  denies  that  the  said  Elizabeth,  on  her  death  bed  and  shortly 
before  she  died,  or  at  any  other  time,  called  upon  him  to  remem- 
ber any  promise  by  him  to  pay  the  complainant  #2000,  or  any 
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other  sum ;  and  denies  that  at  that  time  he  again  promised,  or 
ever  promised  the  said  Elizabeth  to  pay  the  complainant  the  said 
sum,  or  any  other  sum  ;  and  denies  that  he,  at  that  time  or  ever^ 
agreed  with  or  acknowledged  to  the  said  Elizabeth,  that  he  wa3 
to  pay  the  complainant,  in  consideration  of  the  said  conyeyanoOy 
or  for  any  other  consideration,  the  said  sum,  or  any  other  sum, 
or  that  he  ever  acknowledged  any  such  trust  reposed  in  him  by 
the  said  Elizabeth,  and  agreed  to  execute  the  same. 

He  admits  the  contents  of  said  Elizabeth's  will  as  stated  in 
the  bill. 

He  denies  that  the  complainant  ever  applied  to  him  for  the 
payment  of  said  $2000,  or  that  he  ever,  tacitly  or  otherwise, 
admitted  his  liability  to  pay  the  same,  or  that  he  ever  promised 
the  complainant  to  pay  the  same  to  him,  or  any  part  thereof;  and 
denies  that  he,  at  divers  times  or  at  any  time,  furnished  grain  or 
paid  money  to  the  complainant,  at  his  request  or  otherwise,  either 
within  six  years  last  past  or  at  any  other  time,  as  part  payment 
of  and  on  account  of  the  said  sum  of  $2000. 

He  says,  that,  to  the  best  of  his  recollection,  the  complainant 
never  mentioned  to  him  that  he  claimed  the  said  sum,  or  any 
other  sum,  from  him,  until  lately ;  and  that  always,  whenever 
the  complainant  mentioned  the  subject,  this  defendant  denied 
all  liability  to  pay  the  same  or  any  part  thereof.  That  the 
complainant  never  requested  this  defendant  to  pay  him  any  grain 
or  money  as  part  payment,  or  on  account  of  the  said  sum  of 
$2000.  That,  about  four  years  ago,  he  did  let  the  complainant 
have  a  small  quantity  of  grain ;  but  it  was  upon  an  express  con- 
tract, made  at  the  time,  that  the  complainant,  in  consideration 
thereof,  would  work  for  this  defendant,  the  next  following  spring, 
sufiBcient  to  pay  for  the  said  grain ;  and  that  no  allusion  was 
made  at  that  time,  by  either  the  complainant  or  this  defendant, 
to  the  said  sum  of  $2000. 

He  denies  that  he  ev§r  admitted  t4  any  person,  (&c.,  as  stated 
in  the  bill.) 

He  ijays,  that  the  complainant,  from  the  time  of  the  death  of 
the  said  Elizabeth,  on  the  16th  of  January,  1837,  until  about 
February  1,  1848,  never  claimed  or  demanded  the  said  sum,  or 
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any  other  sum,  from  him,  by  virtae  of  any  premise  or  agreement 
made  by  him  to  the  said  Elizabeth  ;  and,  therefore,  that  the 
claim  is  stale,  and  ought  to  be  barred  by  length  of  time.  He 
then  sets  up  the  statute  of  limitations ;  and  sets  up  the  ^^  Act 
for  the  prevention  of  frauds  and  perjuries  ;"  and  says,  that  the 
alleged  trust  was  never  manifested  or  proved  by  any  writing. 

Testimony  was  taken  on  both  sides. 

W.  Hoisted  for  the  complainant.  He  cited  7  Hoist.  Rep.  22 ; 
1  Green's  Ch.  266;  9  Miss.  Rep.  605 ;  2  U.  S.  Dig.  145 ;  4 
Ired.  390 ;  3  Munroey  17 ;  1  Dessan.  Rep.  289 ;  1  Randolph's^ 
Rep.  165 ;  5  Wend.  638  ;  3  Story's  C.  C.  Rep.  181 ;  1  U.  S. 
^n.  Dig.  287 ;  7  Barr's  Rep.  420 ;  23  Pick.  Rep.  148 ;  1 
Root's  Rep.  455  ;  1  Sumner's  Rep.  504  ;  Story's  Eq.  PZ.,  sec. 
7*6 ;  5  Hoist.  Rep.  577  ;  1.  Ves.  and  Beam,  30  ;  1  Kean's  Rep. 
672, 683  ;  1  Story's  Eq.  Jur.,  sec.  132 ;  2  Chitty's  Eq.  Dig. 
1280a ;  1  Chan.  Rep.  158. 

Wakefield  and  P.  D.  Vroom  for  the  defendant. 

The  Chancellor.  If  there  was  a  promise  by  Carroll,  in 
consideration  of  receiving  a  deed  for  the  farm  from  the  widow, 
to  pay  the  complainant  a  stipulated  sum  at  her  death,  a  suit  at 
law  would  be  maintainable.  Such  suit  was  brought ;  but  the 
plaintiff  was  defeated,  on  the  ground  that  he  had  made  an  as- 
signment of  all  his  property  for  the  benefit  of  his  creditors.  If 
he  has  removed  that  objection,  as,  in  his  bill,  he  claims  to  have 
done,  a  Court  of  law  is  again  open  to  him.  There  is  no  more 
reason  for  his  coming  here  now  than  at  first,  except  with  a  view 
of  avoiding  the  statute  of  limitations,  on  the  ground  that  the 
transaction  created  a  trust.  But  it  is  no  more  a  trust  now  than 
it  was  when  the  action  at  law  was  brought ;  and  it  may  well  be 
doubted  whether  such  a  promise  would  create  a  trust,  to  be  en- 
forced in  this  Court.  Would  the  grantee  hold  the  land  in  trust, 
if  he  promised,  on  receiving  the  deed,  to  pay  a  third  person  a 
stipulated  sum  at  a  future  certain  or  uncertain  time  ?    Would 
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such  promise  create  a  charge  upon  the  land  1  But,  if  it  would 
create  a  trust,  it  would  be  an  express  trust,  and  writing  would  be 
necessary. 

If  the  promise  was,  to  pay  the  complainant  money,  firom  time 
to  time,  as  his  wants  might  require,  as  I  am  disposed  to  think  it 
was,  if  there  was  any  promise  at  all,  the  bill  does  not  seek  this 
kind  of  relief;  but  prays  a  decree  for  the  payment  of  the 
$2000. 

Again,  if  the  grantor's  object  was,  to  provide  means  for  the 
complainant  in  such  way  that  he  could  not  squander  them,  and, 
as  his  counsel  have  argued,  in  such  way  that  his  creditors  could 
not  reach  them,  the  idea  that  the  promise  should  be  made  in  such 
way  that  it  could  be  enforced  by  any  Court  seems  to  be  excluded ; 
for,  if  any  claim  or  right  of  action  that  could  be  enforced,  either 
at  law  or  in  equity,  were  given  to  the  complainant,  his  credi- 
tors could  reach  tha  fund  arising  from  it. 

And  if  it  was  the  pleasure  of  the  mother  not  to  put  matters  in 
such  shape  that  the  complainant  could  compel  any  payment  from 
Carrol],  but  that  every  thing  should  rest  on  his  fidelity  and  dis- 
cretion, I  do  not  see  that  this  Court  should  interpose.  Certainly 
a  decree  for  the  payment  of  the  whole  sum,  which  is  the  relief 
prayed,  would  defeat  the  grantor's  views.  2  Stary^s  Eq.  Jw. 
1069, 1070,  and  notes. 

It  may  further  be  said  that  the  facts  of  the  case  as  alleged  by 
the  complainant  are  not  so  satisfactorily  made  out  as  to  call 
strongly  for  specific  performance.     The  bill  will  be  dismissed. 

Order  accordingly. 
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Simon  Brolasky'i?.  Waters  B.  Miller,  Joseph  WARE,e^a/. 

B.  agreed  to  loan  to  C.  |%,800,  on  condition  that  C.  would  recciTC  from  B.  $800  in 
goods,  at  prices  fixed  by  B.,  and  paj,  or  allow  B.  to  retain,  5  per  cent,  or  %\(y\  on 
the  remaining  $2,uii0,  and  give  to  B.  his  bond  and  mortgage  for  $2,800,  with  lawful 
interest. 

The  bond  and  mortgage  were  iicld  to  be  usurious. 


Bill  for  foreclosure,  filed  September  5, 1850,  on  a  mortgage, 
dated  May  18, 18-16,  given  by  James  Clark  to  Simon  Brolasky, 
to  secure  the  payment  of  a  bond,  of  the  same  date,  given  by  said 
Clark  to  said  Brolasky,  conditioned  for  the  payment  of  |(2,800 
in  two  years,  with  legal  interest. 

The  bill  states,  that,  on  the  Gth  of  August,^  1844,  William  A. 
Burk  and  David  Wincbrcner,  then  the  owners  of  the  premises, 
with  their  wives,  made  and  executed  to  Eveline  Hughes  a  mort- 
gage on  the  premises,  to  secure  $150,  for  which  she  held  the 
bond  of  the  said  Burk  and  Wincbrener, 

That  the  said  James  Clark,  being  indebted  to  Peter  A.  Keyser 
and  Francis  B.  Warner,  in  a  bond  for  $1,416,  dated  February 
5j  1847,  payable  in  one  year,  with  interest,  in  order  to  secure 
the  payment  thereof,  made  and  executed  to  the  said  Keyser  and 
Warner  a  mortgage  on  the  same  premises. 

That,  the  said  James  Clark  being  in  failing  circumstances, 
several  suits  were  commenced  against  him,  and  judgments  en- 
thereon,  upon  which  executions  were  issued  and  delivered  to  the 
Sheriff  of  the  County  of  Cape  May,  and  levied  upon  the  said 
mortgaged  premises  ;  and  the  same  were  advertised  for  sale  by 
the  said  Sheriff,  and  were,  on  the  10th  of  May,  1850,  sold  by 
the  said  Sheriff,  subject  to^nortgage  liens  ;  and  Waters  B.  Mil- 
ler and  Joseph  Ware  became  the  purchasers  thereof ;  and  the 
said  Sheriff  executed  a  deed  to  them  accordingly,  and  they  have 
taken  possession  of  the  premises. 

The  defendants,  Miller  and  Ware,  in  their  answeri  deny  that 
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the  bond  and  mortgage  given  by  said  Clark  to  the  complainant 
were  given  for  a  bona  fide  and  valid  consideration.  They  say, 
that  they  have  been  informed  and  believe,  and  therefore  charge, 
that  the  said  Clark  was  the  proprietor  and  keeper  of  a  hotel  or 
boarding  house,  at  Cape  Island ;  that,  being  in  need  of  large 
sums  of  money  with  which  to  pay  certain  debts  and  to  make  the 
necessary  preparations  for  the  accommodation  cff  company  at 
the  approaching  bathing  season,  he  made  application  to  the  com* 
plainant  for  the  loan  of  $3,000.  That  the  complainant  declined 
locming  him  so  large  an  amount ;  but  finally  agreed  to  loan  him 
#2,800,  on  condition  that  the  said  Clark  would  pay  to  him,  the 
complainant,  $100  over  and  above  the  legal  interest,  as  a  bonus 
or  consideration  for  the  making  of  the  said  loan  and  the  use  of 
the  said  money,  and  that  said  Clark  should  receive  from  the 
complainant  $800,  as  part  of  said  loan,  in  goods,  wares  and  mer- 
chandise, at  prices  to  be  fixed  by  the  complainant ;  the  balance, 
$1,900,  to  be  paid  by  the  complainant  to  the  said  Clark  in  cash. 
And  these  defendants  say,  that  the  said  Clark,  finding  that  he 
could  not  procure  the  said  loan  upon  more  fair  and  just  terms, 
and  being  greatly  straitened  in  his  circumstances  and  in  want  of 
funds,  finally  acceded  to  the  demands  and  conditions  of  the 
complainant,  and  agreed  to  borrow  said  money  upon  the  terms 
and  conditions  aforesaid,  and  did  thereupon  execute  and  deliver 
to  the  complainant  the  bond  and  mortgage  in  the  bill  mentioned. 
And  these  defendants  say,  that  they  are  informed  and  believe, 
and  charge,  that  the  complainant  did  receive  and  take  from  the 
said  Clark  the  said  bonus  or  consideration  of  $100,  over  and 
above  the  lawful  in*-crest,  for  the  loan  of  the  said  money,  goods, 
wares  and  merchandize,  and  that  the  complainant  charged  the 
said  Clark,  for  the  goods,  wares  and  merchandise  delivered  to 
him  under  the  said  agreement,  and  as  part  of  said  loan,  exorbi- 
tant prices,  far  exceeding  the  current  market  prices  at  that  time, 
and  greatly  beyond  the  true  value  of  said  goods,  wares  and  mer- 
chandise ;  and  that,  instead  of  paying  to  the  said  Clark  the  bal- 
ance of  said  loan,  to  wit,  $1,900,  in  cash,  as  had  been  agreed 
upon  between  them,  the  complainant  required  the  said  Clark  to 
take,  in  lieu  thereof,  certain  promissory  notes  for  that  amount. 
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payable  at  periods  long  subsequent  to  the  dates  thereof,  and  thns 
subjecting  the  said  Clark  to  further  loss  upon  the  said  loan.  And 
tiiese  defendants  ^bmit,  that,  for  the  reasons  above  stated,  the 
said  bond  and  mortgage  arc  usurious  and  utterly  void,  under  the 
statute  in  such  case  made  and  provided. 

These  defendants  further  say,  that  the  bond  and  mortgage, 
mentioned  in  the  bill,  given  by  Burk  and  Winebrener  to  Eveline 
Hughes,  were,  by  the  said  Eveline,  for  a  good  and  valuable  con- 
sideration, assigned  and  transferred  to  this  defendant  Waters  B. 
Miller ;  and  that  the  said  bond  and  mortgage,  in  the  bill  men- 
tioned, given  by  the  said  Clark  to  the  «aid  Keyser  and  Warner 
were,  by  the  said  Keyser  and  Warner,  on  the  1st  November, 
1850,  in  consideration  of  $1,416  paid  to  them  by  these  defend- 
ants, assigned  and  transferred  to  these  defendants. 

They  admit  they  bought  the  premises  at  the  Sheriff's  sale ; 
but  aver  that  they  did  so  under  the  opinion  and  belief  that  the 
complainant's  said  mortgage  was  illegal  and  void;  and  they 
say,  that  the  Sheriff  did  not  at  the  time  of  said  sale,  so  far  as 
they  heard  or  believe,  make  any  stipulation,  reservation  or  al- 
lusion to  the  said  mortgage  of  the  complainant,  or  any  incum- 
brance whatever,  upon  the  premises.  And  they  deny  that  they 
purchased  the  said  premises  under  the  express  condition  that 
they  would  pay  off  the  complainant's  pretended  claim,  or  any 
other  claim. 

They  say  they  are  not  informed,  and  do  not  know,  whether 
the  said  Keyser  and  Warner,  at  the  time  they  received  the 
mortgage  so  made  to  them,  had  any  knowledge  or  information  of 
the  complainant's  mortgage. 

Replication. 

James  Clarkj  one  of  the  defendants  for  the  above  entitled 
case,  (against  whom  a  decree  pro  confesso  bad  been  entered,  and 
who  is  examined  by  virtue  of  an  order  of  this  Court,  a  copy  of 
which  is  annexed  to  these  depositions,)  being  produced  upon  the 
part  of  the  other  defendants  and  duly  sworn  according  to  law, 
doth  depose  and  say.  At  the  time  I  wanted  some  money  I  inoi* 
dentally  mentioned  it  to  Mr.  William  Burk,  of  Philadelphia,  ud 
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he  proposed  to  negotiate  a  loan  for  me.  I  wanted  $8,000. 
Question  by  defendant's  counsel.  Did  you  give  Mr.  Burk  any 
instructions  as  to  the  amount  he  might  pay  /or  this  loan  1  (Any 
conversation  between  the  witness  and  Mr.  Burk  objected  to  by 
the  solicitor  of  the  complainant.)  .Answer.  Mr.  Burk  some 
time  afterwards  came  to  me  and  said  ht  could  procure  for  me  a 
loan  of  $2,800,  provided  I  would  be  willing  to  pay  a  bonus  of 
$100  for  the  money.  He  said  Mr.  Brolasky,  the  complainant, 
would  let  him  have  the  money  provided  I  would  pay  a  bonus  of 
flOO.  I  told  him  I  wanted  the  money  pretty  badly  and  must 
have  it,  and  instructed  him  to  get  it  on  those  terms.  Mr.  Burk 
procured  the  amount  I  required  and  there  were  some  transactions 
between  him  and  me  and  he  paid  me  over  the  balance  of  the 
$2,800,  after  taking  out  the  amount  due  to  him.  Mr.  Burk 
^held  the  bonds  and  mortgages,  one  to  himself  for  $800,  the  other 
to  John  Flanagin  and  Son  for  $600.  I  am  not  certain  whether 
there  were  mortgages  accompanying  the  bonds  or  not.  Mr.  Burk 
sold  these  mortgages,  I  presume,  to  Mr.  Brolasky.  The  whole 
amount,  including  what  I  owed  Mr.  Burk  and  what  I  got,  was 
$1,900.  I  am  not  enabled  to  say  the  exact  amount  in  cash  I 
got  from  Mr.  Burk.  I  got  some  dry  goods. of  Mr.  Burk  and 
then  I  purchased  a  lot  of  him  adjoining  my  other  property.  I 
allowed  him  $600  for  the  lot.  I  got  some  dry  goods  from  Burk 
(the  amount  I  don't  remember)  previous  to  the  loan,  and  some 
after  the  loan,  all  of  which  were  taken  out  of  the  money  I  got  of 
Mr.  Brolasky.  I  gave  three  different  papers  to  Mr.  Brolasky 
a  few  days  since,  and  among  them  was  one  bill,  I  think,  of  dry 
goods.  The  balance  of  the  $2,700  I  got  in  dry  goods  from  M. 
Brolasky.  When  I  borrowed  the  money  the  agreement  was  that 
I  was  to  take  $800  out  in  dry  goods.  $2,700  made  up  in  this 
way  was  the  whole  amount  I  received,  and  for  this  sum  I  gave 
the  mortgage  of  $2,800.  Mr.  Burk  did  all  the  bargaining  for 
me  and  I  signed  the  bond  and  mortgage.  It  was  a  voluntary 
thing  upon  the  part  of  Mr.  Burk.  I  have  paid  Mr.  Brolasky 
interest  upon  this  bond  and  mortgage — ^paid  interest  upon  the 
whole  amount  of  $2,800.  I  have  receipts  which  show  the 
nmount  of  interest  I  have  paid — about  $600.    A  paper  writing 
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purporting  to  be  a  receipt  on  account  of  interest  for  ^IIS^  dated 
August  2(1,  A.  D.  ^847,  and  signed  by  S.  Brolasky,  is  offered 
in  evidence  and  marked  Exhibit  JVb.  1,  ex  parte  defend- 
ants. A  paper  purporting  to  be  a  receipt  dated  August  6ih> 
1848,  for  $144.75,  being  shown  witness,  he  says  part  of  this  re- 
ceipt was  for  interest.  A  carriage  for  $85  was  to  come  out  of 
it — also  a  tongue  for  $10,  and  two  lots  of  carpeting,  which,  ao- 
according  to  my  impression,  cost  $40.  The  balance  of  the  re- 
ceiptVas  for  interest.  This  receipt  is  offered  in  eyidence,  and 
is  marked  Exhibit  JVb.  2  ex  parte  defendants.  A  paper  pur- 
porting to  be  a  receipt,  dated  August  11th,  for  $42  for  inter- 
est, bill  of  $10.72,  leaving  the  amount  of  $31.28,  and  signed 
by  Simon  Brolasky,  is  offered .  in  evidence  and  marked  Exhibit 
JVo.  3,  ex  parte  defendants.  Also  a  receipt  dated  August 
30th,  A.  D.  1849,  for  $60  for  interest  from  James  Clark, 
and  signed  by  Simon  Brolasky,  marked  Exhibit  JVb.  4,  ex 
parte  defendants.  A  paper  purporting  to  be  in  part  a  re- 
ceipt, dated  August  13th,  A.  D.  1849  for  $41.83  for  interest 
and  signed  by  S.  Brolasky,  is  offered  in  evidence  and  marked 
Exhibit  JVo.  5,  ex  parte  defendants.  A  paper  writing  purport- 
ing to  be  a  note  for  $127.65,  made  by  James  Clark  to  Simon 
Brolasky,  and  dated  July  7th,  A.  D.  1846,  being  shown  to  wit- 
ness, he  says  this  note  was  given  by  me  for  a  balance  of  interest 
on  this  mortgage.  This  paper  is  offered  in  evidence,  and  is 
marked  Exhibit  JSTo.  6,  ex  parte  defendants.  A  paper  pur- 
porting to  be  a  due  bill  from  James  Clark  to  Simon  Brolasky, 
for  $36.65,  and  dated  August  5th,  A.  D.  1848,  is  offered  in 
evidence,  and  is  marked  Exhibit  JVo.  7  ex  parte  defendants. 
This  receipt  being  shown  witness,  he  says  I  can't  say  whether 
it  was  for  interest  or  not.  We  had  other  transactions — ^it  may 
be  or  it  may  not.  The  other  receipts  I  am  pretty  positive  were 
for  interest.  I  have  had  a  conversation  with  Mr.  Brolasky  in 
regard  to  this  transaction  recently.  Mr.  Brolasky  stopped  in 
here  day  before  yesterday.  He  spoke  of  Mr.  Burk  and  his 
transaction.  Ho  said  Mr.  Burk  was  a  curious  kind  of  a  man 
and  he  could  not  make  out  what  kind  of  a  man  he  was.  He 
said  something  about  having  my  affidavit  taken  in  this  case^  and 
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I  told  Iiim  I  understood  the  time  appointed  was  for  the  81  st  of 
July.    He  did  not  ask  me  what  I  would  swear  to.    That  was 
about  all,  as  near  as  I  can  recollect.     We  have  conversed  upon 
the  subject  several  times  previous  to  day  before  yesterday.    In 
these  prior  conversations  the  substance  of  them  was  pretty  much 
the  same  as  in  the  last.    Mr.  Brolasky  said  he  hoped  I  would 
not  do  anything  to  injure  him.     I  told  him  I  did  not  want  to  in- 
jure any  man  if  I  could  avoid  it,  but  if  I  was  called  upon  to 
give  evidence  I  must  tell  what  I  knew.     His  son  Henry  was 
with  him  upon  one  or  two  occasions  when  he  called,  and  Mr. 
Richard  P.  Thompson  was  with  him  upon  one  occasion.     When 
I  told  him  I  did  not  want  to  do  anything  to  injure ^him  I  don't 
recollect  whether  he  replied  to  it  or  not.    He  did  not  offer  me 
any  money,  but  made  a  proposition  to  me,  the  amount  of  which 
was,  that  if  I  could  give  my  influence  in  his  favor  in  the  case  he 
would  give  me  |100.    No  one  was  by  when  he  made  this  propo- 
'  sition  to  me.     He  made  this  proposition  to  me  I  think  about 
three  or  four  weeks  since.    It  was  at  the  same  time  Mr.  Bro- 
lasky said  he  hoped  I  would  not  do  anything  to  injure  him,  and 
he  repeated  this  several  times.     It  was  a  matter  that  I  thought 
would  never  be  called  up,  as  I  had  no  interest  in  it  whatever. 
Mr.  Brolasky  never  exacted  from  me  a  promise  that  I  would  not 
tell  something  connected  with  the  matter.     He  did  in  relation 
to  some  other  matter.     It  had  some  connection  with  this  matter, 
but  not  in  the  shape  of  borrowing  money.     It  was  in  relation  to 
a  receipt  for  interest  which  Mr.  Brolasky  cancelled.     I  gave  him 
a  bill  for  some  goods  he  got.     The  receipt  Mr.  Brolasky  signed 
for  $1*72  was  a  receipt  given  me  by  him  for  interest  on  this  bond 
and  mortgage.     The  receipt  was  for  $1Y2,  and  the  bill  was  for 
$141.    Deduct  the  bill  from  the  receipt  and  it  left  a  balance  of 
$31,  for  which  Mr.  Brolasky  gave  me  a  due  bill.    The  bill  of 
$141  was  given  for  goods  purchased  by  Mr.  Brolasky  at  my 
sale  of  household  goods.      Mr.    Brolasky   purchased  at  the 
Sheriff's  sale  $141  worth  of  goods  for  me.    He  paid  the  Sheriff 
and  I  kept  the  goods  and  became  his  debtor  for  the  amount,  and 
tins  bill  was  deducted  from  the  amount  of  the  receipt  of  $172 
■*hich  had  been  previously  given  by  Mr.  Brolasky  to  me  for  in- 
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terest.    Mr.  Brolasky  destroyed  the  receipt  of  $172  irhett  I 
gave  it  to  him,  and  requested  me  to  say  nothizkg  about  it. 

Being  cress-examined  upon  the  part  of  the  complainant^  nid: 
I  gave  a  bond  and  mortgage  to  Mr.  Burk  for  $800.    I  tUnk 
it  was  in  the  year  1845.    I  gave  a  bond  and  mortgage  to  Jota 
Flanagin  for  $600  about  the  same  time.     These  mortgagee  Mr. 
Burk  had  the  control  of  previous  to  the  negotiation  of  the  net 
loan  from  Mr.  Brolasky.    I  presume  Mr.  Burk  sold  these  mort- 
gages to  Mr.  Brolasky,  because  Mr.  Brolasky  has  the  waitp^ 
in  his  possession,  and  showed  me  the  receipt.     This  is  the  on^ 
reason  I  havt  for  thinking  so.     The  only  reason  I  have  of  know- 
ing what  Mt.  Burk  got  for  the  two  mortgages  was  firom  ttong 
the  receipts  on  the  back  of  them.    Mr.  Brolasky  said  hepiil 
Mr.  Burk  $1,300  for  the  two  mortgages.     Mr.  Burk  never  toH 
me  he  had  sold  the  mortgages  to  Mr.  Brolasky  or  what  be  bai 
got  for  them.    I  don't  recollect  whether  I  paid  any  interest  to 
Mr.  Burk  and  Mr.  Flanagin  on  those  bonds  and  mor^ages*  I 
owed  Mr.  Burk  for  goods  he  had  previously  let  me  iure.   I 
think  I  may  have  owed  Mr.  Burk  in  the  neighboihood  of  $60  at 
the  time  he  negotiated  the  loan  with  Mr.  Brolasky.    1  got  |800 
and  upwards  in  store  goods.     Mr.  Brolasky  has  a  paper  con- 
taining a  statement  made  out  by  himself,  of  the  exact  amoont 
handed  to  him  by  me,  and  which  he  promised  to  return  to  Wt* 
I  got  also  from  Mr.  Burk  a  lot  for  which  I  paid  him  $600.   b 
all  the  negotiations  for  the  loan,  Mr.  Burk  made  all  the  agre^ 
ments  and  done  all  the  bargaining.     I  never  had  anything  to  lo 
with  Mr.  Brolasky  about  the  negotiation  or  about  the  bonus.  I 
never  made  any  agreement  with  Mr.  Brolasky  that  I  would  pay 
him  $100  as  a  bonus  for  the  loan.     I  never  applied  to  Mr.  Bro- 
lasky to  make  me  a  loan  of  money.     Mr.  Burk,  I  don^t  thinki 
has  ever  applied  to  me  for  payment  of  his  bond  and  mortgage 
against  me  previous  to  negotiating  the  loan  of  Mr.  Brolasky. 
When  Mr.  Burk  and  I  settled,  after  he  had  negotiated  the  lom 
of  Mr.  Brolasky,  he  deducted  a  bonus  of  $100,  which  I  allowed 
him.    I  think  Mr.  Burk  did  not  pay  me  my  money.     When  the 
bond  and  mortgage  was  executed  I  think  my  wife  was  preeeoti' 
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4uid  Mr.  Brognard.  I  think  no  one  else  was  present.  It  was 
done  up  at  the  Court  House.  Mr.  Brognaifd  is  dead  I  belieye. 
I  have  had  a  conversation  with  Messrs.  Miller  &  Ware  in  re- 
gard to  my  chances  in  the  property  in  dispute  in  case  they  get 
dear  of  the  mortgage.  Not  in  regard  to  my  chances  but  in  re- 
lation to  the  sale  of  the  property.  Messrs.  Miller  &  Ware  haye 
called  upon  me  twice  I  think  and  stated  that  my  affidavit  was 
required  in  order  that  I  should  be  heard  in  Court.  Nothing  was 
aaid  about  my  having  an  ultimate  interest  in  the  property,  for 
that  I  don't  expect  to  have,  neither  do  they  expect  me  to  have. 
I  was  not  present  at  the  sheriff's  sale  when  the  real  estate  was 
sold*  I  considered  the  property  known  as  the  Washington 
House  to  be  worth  $6,000  or  $7,000  when  I  owned  it.  When 
I  owned  it  I  owed  a  mortgage  to  Messrs.  Keyser  &  Warner  for 
#1,800  and  some  arrears  of  interest.  I  think  there  were  no 
other  mortgages  upon  it  at  the  time  of  the  sale  but  this  mort- 
gage and  the  Brolasky  mortgage.  The  note  marked  Exhibit 
Jfo.  6  was  given  for  a  balance  of  interest.  I  am  positive.  The 
Brolasky  mortgage  was  given  in  May,  1846.  A  bond  and  mort- 
gage, marked  Exhibits  A  and  £,  ex  parte  complainants,  are  the 
bond  and  mortgage  I  gaye  Mr.  Brolasky.  They  are  dated  May 
18th,  1846.  I  did  not  owe  Mr.  Brolasky  anything  but  for  in- 
terest, except  what  I  have  stated.  Question  by  the  solicitor  of 
the  complainant.  What  did  you  owe  Mr.  Brolasky  for  besides 
interest  1  Answer.  I  owed  him  for  a  wagon  and  a  tongue; 
when  I  purchased  the  wagon  I  supposed  the  tongue  went  with  it. 
Mr.  Brolasky  sent  it  from  Philadelphia  two  or  three  weeks  after 
I  purchased  the  wagon,  and  for  the  tongue  he  charged  me  $10 
extra.  I  owed  him  for  carpeting,  but  the  number  of  yards  I 
don't  recollect,  but  Mr.  Brolasky  has  the  number  of  yards  and 
the  price,  and  that  will  instruct  us  upon  that  head.  The  car- 
riage was  to  have  been  $85.  I  never  had  any  transaction  with 
Mr.  Tompkins  in  regard  to  goods  bought  at  the  sheriff's  sale 
over  and  above  those  embraced  in  the  bill  of  $141. 

Being  re-examined  upon  the  part  of  the  defendant,  said :  I 
learnt  since  the  sale  there  was  a  mortgage  at  tiie  time  of  the 
40 
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sale  upon  the  property,  held  by  Eveline  Hughes,  the  exact 
amount  I  don't  recollect.  I  think  the  carriage  was  taken  out  of 
the  receipt  marked  Exhibit  JVo.  2.  I  ratified  and  confirmed  the 
bargain  which  Mr.  Burk  made  for  me  in  regard  to  the  bonus  of 
$100  for  the  negotiation  of  the  loan  by  Mr.  Brolasky.  In  con- 
sequence of  the  bargain  for  the  bonus  of  $100, 1  allowed  it  in 
my  settlement  with  Mr.  Burk. 

WiUiam  A.  Burk,  a  witness  produced  upon  the  part  of  the 
defendants,  being  duly  sworn  according  to  law,  doth  depose  luid 
say :  I  am  acquainted  with  Simon  Brolasky,  of  Philadelphia^ 
and  with  James  Clark,  of  Cape  May.  Mr.  Clark,  some  time  in 
the  year  1846,  applied  to  me  to  negotiate  a  loan  for  him.  I  ne- 
gotiated a  loan  for  him  at  that  time  with  Mr.  Simon  Brolasky. 
Mr.  Clark  wanted  $3,000  on  his  property.  Mr.  Brolasky  £d 
not  decide  immediately,  but  went  down  to  Cape  May  to  look  at 
the  property.  After  he  returned  from  Cape  May  he  sent  me  a 
note  or  called  at  my  office  to  say  he  wanted  me  to  come  up  and 
see  him.  I  went  up  to  his  house  and  saw  him,  and  had  some 
conversation  with  him  about  it.  He  concluded  he*  would  let 
Mr.  Clark  have  $2,800  on  the  property  at  Cape  May.  His 
proposition  was  to  give  Mr.  Clark  $800  worth  of  goods,  and  he 
would  give  $2,000 ;  then  he  mentioned  a  discount  of  five  per 
cent,  upon  the  $2,000.  Nothing  was  said  about  a  discount  upon 
the  goods.  I  wrote  to  Mr.  Clark  and  mentioned  that  to  him ; 
he  authorized  me  to  accede  to  these  terms  and  to  see  Mr.  bro- 
lasky, and  tell  him  Mr.  Clark  would  be  up  in  a  short  tune.  I 
completed  all  the  arrangements  except  the  goods,  and  Mr.  Claik 
selected  the  goods.  I  received  two  notes  of  Mr.  Brolasky,  one 
for  $800  and  one  for  $500,  and  they  had  thirty  days  to  run. 
They  were  Mr.  Brolasky's  own  notes.  The  balance  was  paid 
by  a  note  of  longer  date  for  $500  and  upwards.  I  lo<Aed  over 
my  papers  and  found  no  memorandum  of  the  amount.  It  strikes 
me  it  was  $216.  I  have  no  recollection  of  receiving  anything 
but  these  notes  to  make  up  the  balance  of  the  $2,000.  I  can't 
tecoUect  whether  I  delivered  the  mortgage  to  Mr.  Brolasky*  I 
can't  answer  whether  the  mortgage  wis  4eliTered  bef(»rc  the  ntlee 
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were  given.  Mr.  Brognard  drew  up  the  papers  between  the 
parties.  Mr.  Brognard  is  dead.  The  mortgage  of  $2,000  was 
given  upon  a  house  at  Cape  Island,  occupied  for  some  time  by?Mr. 
Clark,  called  the  Washington  House.  I  can't  recollect  the  dates 
of  those  notes.  I  made  no  memorandum  of  them ;  they  were 
drawn  at  so  short  a  date.  Mr.  Clark  came  up  and  selected  a 
part  of  the  goods  before  the  notes  were  given.  I  have  no  recol- 
lection how  that  matter  was  settled.  I  settled  with  Mr.  Clark 
this  mortgage  affair,  including  mj  own  account  with  him.  To 
the  best  of  my  recollection  Mr.  Brolasky  gave  me  those  three 
notes  for  Mr.  Clark,  and  the  money  was  coming  to  me  and  others. 
In  my  settlement  with  Mr.  Clark  I  did  not  allow  him  any  more 
than  the  proceeds  of  those  three  notes.  At  the  time  I  settled 
with  Mr.  Clark  I  told  him  the  proceeds  of  those  three  notes  was 
all  I  received  of  the  $2,000  of  Mr.  Brolasky.  At  the  time  Mr. 
Brolasky  asked  me  the  five  per  cent.  I  told  Mr.  Clark,  and  he 
acceded  to  it,  and  authorized  me  to  pay  the  $100. 

Being  cross-examined  upon  the  part  of  the  complainant,  said : 
There  are  several  other  things  in  relation  to  the  payment  of  the 
money,  which  I  have  not  stated.  Messrs.  Burke  &  Winebrener 
held  a  mortgage  of  $800  against  Mr.  Clark.  To  the  best  of  my 
recollection,  those  two  notes,  of  $800  and  $500,  given  to  me  by 
Mr.  Brolasky,  were  to  be  applied  to  the  payment  of  Messrs. 
Burke  &  Winebrener's  mortgage,  and  one  held  by  Flanagin  & 
Sons.  I  don't  remember  the  amount  of  Flanagin's  mortgage. 
I  had  not  the  control  of  Flanagin's  mortgage,  and  I  have 
no  recollection  of  it.  I  have  no  recollection  of  having  posses- 
sion of  Flanagin's  mortgage.  I  went  down  to  Mr.  Flanagin's 
several  times,  and  requested  him  to  let  me  have  the  mortgage^ 
and  to  the  best  of  my  recollection  he  would  not  trust  me  witih 
anything.  I  have  no  recollection  of  going  to  Mr.  Flanagin's 
•  store  after  the  bond  and  mortgage  he  held  against  James  Clark. 
I  went  repeatedly  to  Mr.  Flanagin's  store  and  told  him  I  was 
tiying  to  make  arrangements  to  get  our  money  for  our  mortgages* 
I  mean  by  our  mortgages  the  mortgages  of  Burke  &  Winebrener 
i^d  of  Flana^.  I  have  no  recollection  that  Mr.  Flanagm  bandr 
ed  me  the  mortgage}  he  mit^t  have  done  so.    To  the  best  of 
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my  recollection  I  told  Mr.  Flanac^n  I  should  charge  someihing 
for  going  down  to  the  Court  House  and  attending  to  the  business. 
I  went  down  to  Cape  May  Court  House.  Mr.  Brognard  was  there 
with  the  papers.  Mr.  Brolasky  was  not  there.  Mr.  Flanagin  was 
not  there,  nor  either  of  his  sons.  I  can't  tell  you  what  was  done 
ibere.  We  went  down  to  attend  to  this  business.  Mr.  Brognard 
sttdnded  to  the  business.  Mr.  Clark,  Mr.  Brognard  and  myself. 
It  seems  in  my  mind  we  went  to  the  Clerk's  Office.  I  can't  recol- 
lect whether  we  had  the  old  mortgages  canceled  at  that  time.  I 
have  no  recollection  of  having  anything  to  do  with  the  new  mort- 
gage. I  don't  think  it  was  during  the  term  of  Court.  I  really  can't 
recollect  one  single  act  of  business  that  was  done  there  that  day. 
I  don't  remember  getting  Samuel  M.  Clement,  a  Conmiissioner  in 
Philadelphia,  to  draw  any  paper  connected  with  these  mortgages. 
Exhibit  C  being  shown  witness,  he  says :  the  signature  of  Wil- 
liam A.  Burk,  attached  thereto,  is  my  signature,  and  the  name 
of  David  Winebrener  is  Mr.  Winebrener's  signature.  The 
writing  on  the  back  of  it,  signed  John  Flanagin  &  Sons,  I  have 
no  recollection  of.  I  had  forgotten  all  about  this  paper.  I 
don't  recollect  where  that  paper  was  executed.  I  did  not  know 
there  was  such  a  man  as  Samuel  M.  Clement,  at  all.  I  have 
no  recollection  I  ever  agreed  with  Mr.  Brolasky  to  havo  Flana- 
gin's  mortgage  assigned  if  required.  I  have  no  positive  recol- 
lection how  these  two  notes  of  $800  and  $500  were  applied.  I 
have  no  recollection  of  either  of  them  being  applied  to  the  pay- 
ment of  Mr.  Flanagin's  mortgage  or  not.  I  can't  answer 
whether  Flanagin's  mortgage  was  ever  paid.  I  can  only  say 
Mr.  Brolasky  was  to  have  those  mortgages  cancelled.  QtiesHon 
by  complainant's  solicitor.  Did  you  not  go  to  John  Flanagin  & 
Sons',  in  the  year  1846,  and  give  them  the  check  of  Johnson 
Burk  &  Co.  for  the  amount  of  Flanagin's  mortgage,  deducting 
five  per  cent.  1  Answer.  I  have  no  recollection  of  going  there 
snd  giving  them  our  check.  Exhibit  D  being  shown  witness,  he 
says  the  signature  is  mme  but  the  body  is  not.  I  don't  know 
whose  handwriting  it  is.  I  suppose,  upon  looking  at  this  paperj 
I  paid  the  money  to  Mr.  Flanagin  herein  mentioned.  The  money 
I  received  from  Mr.  Brolasky  was  appropriated  to  pay  different 
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individuals.  I  recollect  paying  Mr.  Keyser  $200.  He  had 
some  claim  on  the  property.  The  next  I  presume,  went  to  pay 
Burk  &  Winebrener  and  Flanagm.  Exhibit  JD,  the  receipt,  was 
true  when  I  signed  it  and  I  have  no  knowledge  to  the  contrary 
but  what  it  is  correct.  I  can't  say  what  was  the  amount  of 
Flanagin's  mortgage,  I  have  no  recollection  of  telling  Misg 
Mary  Howell  that  Burke  &  Winebrener's  mortgage  amounted 
to  1800,  Flanagin's  mortgage  to  $600,  and  that  I  had  sold  them 
to  Mr.  Brolasky  for  $1,300.  I  have  no  recollection  of  ever 
saying  to  .Henry  Brolasky  that  I  had  sold  these  mortgages  for 
$1,300 ;  that  it  was  a  fair  transaction  and  that  there  was  no 
usury  about  it,  or  words  to  that  effect.  I  remember  meeting 
Mr.  Brolasky's  son  on  the  street  at  Cape  Island,  and  asking 
him  for  receipt  marked  Exhibit  2>,  that  I  might  show  it  to  Jo- 
seph Ware,  one  of  the  defendants.  He  got  the  receipt  and 
showed  it  to  Mr.  Ware  in  my  presence.  I  might  have  told 
Henry  Brolasky,  and  I  think  it  likely  I  did  tell  him ;  I  had  for- 
gotten I  had  given  the  receipt,  for  I  had  forgotten  all  about  this. 
I  have  no  recollection  of  telling  Henry  Brolasky  upon  that  occa- 
sion that  the  discount  of  the  $100  was  taken  out  of  these  two 
mortgages.  I  don't  recollect  why  I  wanted  to  show  this  receipt 
marked  Exhibit  D  to  Mr.  Ware.  It  came  up  in  some  conver- 
sation. I  have  no  recollection  of  saying  to  Henry  Brolasky  when 
I  called  upon  him  to  get  that  receipt,  that  it  was  a  fair  transac- 
tion and  that  if  I  could  show  that  receipt  and  explain  it  to  Mil- 
ler &  Ware  I  thought  they  would  pay  the  money.  I  recollect 
going  to  Mr.  Brolasky's  cottage  in  Cape  May,  in  the  month  of 
July,  1851,  but  whether  at  night  or  during  the  day  I  can't  tell. 
I  then  had  a  conversation  with  him  about  these  mortgages.  I 
don't  recollect  any  one  being  present.  I  think  Mr.  Brolasky 
called  me  out  upon  the  piazza,  and  we  sat  down  there  and  talked 
about  it.  I  don't  recollect  what  was  said  there.  My  principal 
object  in  going  was  to  get  a  compromise.  Mr.  Brolasky  had 
called  upon  me  and  asked  me  to  come  over  there.  Our  conver- 
sation was  prmcipally  about  a  compromise.  I  don't  recollect 
telling  Mr.  Brolasky  what  Miller  &  Ware  would  give  to  com- 
promise.   I  can't  answer  whether  I  told  Mr.  Brolasky  in  that 
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conversation  Miller  would  give  $2,800,  or  whether  Ware  was 
willing  to  give  |3,000.  Ware  seemed  anxious  to  have  a  com- 
promise, but  Miller  would  not  consent  to  it.  I  could  not  have 
told  this  to  Mr.  Brolasky  in  that  conversation  upon  the  piazza. 
I  had  no  conversation  with  Miller  &  Ware  about  a  compromise 
until  after  I  had  seen  Mr.  Brolasky.  I  had  talked  with  Mr. 
Brolaskj  at  other  times,  but  I  can't  say  that  [  ever  had  any 
other  conversation  upon  the  piazza  or  not.  I  have  no  recollec- 
tion in  that  conversation  on  the  piazza  of  saying  in  the  presence 
of  Miss  Howell  that  the  bonus  of  $100  was  allowed  on  the  sale 
of  the  two  old  mortgages  and  taken  out  of  that  sale.  I  don't  re- 
collect going  to  Mr.  Brolasky's  house  in  Philadelphia,  and  then 
offering  him  those  two  mortgages  for  sale.  I  have  been  to  his 
bouse  but  I  don't  recollect  talking  to  him  about  any  mortgage 
but  the  last  mortgage  of  $2,800  on  the  Washington  House.  I 
have  no  recollection  when  at  his  house  of  talking  to  him  about 
any  other  mortgage  but  that.  I  don't  remember  going  to  Mr. 
Brolasky's  house  in  Philadelphia  and  asking  Miss  Howell  about 
the  price  of  the  goods  Clark  got  of  Mr.  Brolasky.  I  went  in  the 
room  where  the  goods  were  at  the  time  Mr.  Clark  went  to  look  at 
them.  I  might  have  looked  casually  at  them,  but  did  not  exam- 
ine them  separately.  There  appeared  to  be  a  large  number  of 
goods.  I  have  no  recollection  of  saying  they  were  cheap  or  dear. 
I  left  that  to  Mr.  Brolasky  and  Mr.  Clark.  I  mentioned  at 
Cape  May  in  conversation  with  Mr.  Brolasky,  at  what  place  I 
don't  recollect,  something  about  a  man's  giving  a  carriage  and 
horses  to  get  a  loan  of  money.  I  don't  recollect  of  saying,  but  I 
might  have  said,  in  the  presence  of  Miss  Mary  Howell  at  Cape 
May,  that  Miller  wanted  to  get  off  like  a  man  in  East  Jersey, 
who  gave  a  carriage  for  the  loan  of  money,  but  this  was  a  differ- 
ent case,  that  I  had  the  control  of  the  old  mortgages,  and  had  a 
right  to  sell  them  for  what  I  pleased,  (iuestion  by  the  solicitor 
of  the  complainant.  Did  you  ever  tell  Mr.  Brolasky  that  Miller 
told  you  that  the  Washington  House  rented  for  $600,  and  that 
Miller  &  Ware  meant  to  law  Brolasky  for  five  or  six  years,  and 
keep  him  out  of  his  money — that  it  would  cost  him  and  Ware 
nothing  T    Answer.    There  was  some  conversation  to  that  eflfooti 
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but  I  can't  exactly  remember  what  the  words  were.  I  am  ac- 
quainted with  Jefferson  Brolasky.  I  have  no  recollection  of 
haying  a  conversation  with  him  but  once  about  these  transactions* 
It  was  on  board  of  the  steamboat  on  the  Delaware.  I  think  he 
said  he  was  on  his  way  to  the  Falls  of  Niagara.  I  have  no  ror 
collection  what  the  particular  conversation  was.  He  said  his 
brother  was  very  ill,  and  he  wanted  me  to  go  up  and  see  him.  I 
have  no  recollection  of  telling  him  in  that  conversation  the  trans-  ^ 
action  was  fair  and  honest,  and  there  was  no  usuiy  about  it.  I 
I  have  no  recollection  telling  him  I  had  the  control  of  these  two 
mortgages,  and  that  I  had  sold  them  to  his  brother  for  $1,800. 
I  don't  recollect  his  asking  me  if  the  discount  of  $100  was  taken 
out  of  the  old  mortgage  or  the  new  mortgage.  I  have  no  reool^ 
lection  of  our  conversation  in  particular  upon  that  day.  I  doD?t 
recollect  telling  him  I  had  offered  these  two  mortgage  for  sale  $A 
the  exchange  before  I  had  offered  them  to  Mr.  Brolasky.  I  havo 
no  recollection  of  telling  Mr.  Jefferson  Brolasky  in  that  conver* 
sation  that  I  took  the  $100  discount  out  of  the  two  old  mortgages^ 
and  that  it  had  nothing  to  do  with  the  new  mortgage.  Question 
by  complainant's  solicitor.  Did  you  ever  offer  those  old  inort^ 
gages  for  sale  before  you  offered  them  for  sale  to  Mr.  Brolafikyf 
(Question  objected  to  by  defendant's  counsel,  because  it  assumes 
the  £act  that  witness  did  offer  the  mortgages  for  sale  to  Mr.  Bro^ 
lasky,  when  there  has  been  no  proof  of  that  fact  already  givet 
in  evidence.)  Answer.  I  have  no  recollection  of  ever  offieariDg 
them  for  sale  to  anybody.  I  never  placed  these  old  bonds  and 
mortgages  in  the  hands  of  a  broker  to  sell  for  me.  I  don't  re-- 
collect whether  I  ever  authorized  a  broker  to  part  with  those 
bonds  for  me.  It  must  have  been  in  Philadelphia  that  Mr.  Bhv 
lasky  gave  me  his  two  notes  of  $800  and  $500.  I  don't  recol- 
lect what  I  gave  him  in  return  for  his  notes,  or  whether  I  gave 
Um  anything  or  not.  I  can't  tell  when  I  gave  him  Burk  & 
.Winebrener's  mortgage.  Two  papers  being  shown  witness^ 
whkh  are  offered  in  evidence  ex  parte  complaiilant,  and  marked 
Exhibit  E  and  Fy  he  says :  Exhibit  E  is  Clark's  bond,  and  the 
«igoature  thereto  is  his  signature.  Exhibit  F  is  the  accompany- 
ing mortgage.    I  can't  remember  whether  I  ever  saw  the  bond 
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and  mortgage  to  Flanagin  &  Sons.  A  paper  being  produoed 
and  shown  witness,  marked  Exhibit  G,  ex  parte  complainant,  he 
Bays :  I  have  no  doubt  that  is  Clark's  bond,  and  the  signature  of 
James  Clark  is  his.  A  paper  produced  and  shown  witsiess, 
marked  Exhibit  Hj  ex  parte  complainant,  he  says  it  is  the  ac- 
companying mortgage.  The  settlement  I  had  with  Mr.  Clark, 
and  to  which  I  referred  in  my  examination-in-chief,  occurred  at 
his  house  at  Cape  Island.  I  don't  recollect  any  one  being  by 
when  we  settled.  Clark  and  I  had  several  settlements.  We 
settled  that  with  all  other  matters  at  the  same  time.  I  can't  saj 
when  the  settlement  took  place;  whether  the  same  year  the 
mortgage  was  given  or  not.  Mr.  Clark  bought  the  Washington 
House  of  Burk  &  Winebrener  first ;  afterwards  I  sold  him  a  lot 
adjoining  it,  and  I  got  in  the  neighborhood  of  $500  for  it.  He 
owed  me  that  day  for  this  lot,  and  I  think  he  owed  the  firm  of 
Johnson,  Burk  &  Co.  for  dry  goods.  He  owed  me  some  litde 
on  furniture ;  I  can't  tell  how  much.  I  have  no  books,  no  mem^ 
orandum,  no  way  of  coming  at  it.  I  have  no  recollection  of  hav- 
ing the  new  mortgage  at  all,  at  any  time.  I  don't  recollect 
whether  I  had  the  old  mortgage  there  that  day.  Mr.  Brolasky 
was  not  there  at  that  settlement.  I  have  no  recollection  of  hay- 
ing any  bills  or  receipts  from  Mr.  Brolasky  there  that  day.  I 
had  a  statement  of  the  money  received  of  Mr.  Brolasky  there* 
I  can't  tell  whether  I  had  or  not,  there  that  day,  a  written  state- 
ment of  the  amount  of  debt  and  interest  due  on  that  day  on  the 
old  bonds  and  mortgages.  I  don't  recollect  having  any  moneiy 
ihere  that  day.  We  settled  the  amount  of  money  I  received 
from  Mr.  Brolasky.  There  was  a  note  of  hand  of  $500  or  $600 
I  had  against  Clark,  settled.  There  was  also  a  book  acoonnt 
due  Johnson,  Burk  &  Co.  Mr.  Clark  allowed  $100  for  the 
bonus  in  our  settlement.  Mr.  Brolasky  claimed  $100,  and  I 
settled  it  in  that  way.  The  goods  got  by  Mr.  Clark  of  Mr. 
Brolasky,  were  left  at  my  store  by  Brolasky.  Mr.  Brolaaky 
told  me  at  his  house  when  I  went  up  in  the  morning,  that  he 
would  send  the  goods  to  my  store,  and  I  could  send  them  down 
to  the  vessel  to  go  to  Cape  May.  Question  by  the  solicitor  of 
the  complainant.    Did  ^you  not  stand  in  a  stealthy  maimer  at 
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the  corner  of  Clover  and  Thirteenth  streets,  and  watch  the  goods 
when  they  were  sent  from  Mr.  Brolasky's  house,  and  stop  the 
drayman  on  his  way  down,  and  direct  the  goods  sent  to  your 
store?  (Question  objected  to  as  irrelevant,  by  the  defendant's 
counsel.)  Answer.  I  did  not.  I  went  to  Mr.  Brolasky's  yard 
boldly,  and  saw  them  loading  the  goods.  I  had  a  claim  of  $516 
against  Mr.  Clark,  and  Mr.  Brolasky  gave  me  his  note  to  pay 
the  balance  on  this  mortgage  that  I  speak  of.  Mr.  Brolasky 
had  never  paid  but  $1,300  upon  the  mortgage.  Mr.  Clark  owed 
me  the  $516  for  a  piece  of  property  he  bought  of  me  at  the  time 
the  goods  came  to  the  store — ^for  that  I  held  his  note.  I  don't 
say  it  was  exactly  for  $516.  That  note  was  paid  me  by  Mr. 
Brolasky's  giving  me  his  note,  that  canceled  so  much  of  the 
money  due  from  Clark  to  me,  let  it  be  whatever  amount  it  was. 
I  sent  the  goods  down  to  the  vessel  the  next  day,  long  before 
Mr.  Brolasky  gave  me  that  note  for  $516.  The  vessel  took  one 
case  of  hats,  but  was  so  fully  loaded  they  could  not  take  any- 
ting  more.  I  charged  Mr.  Flanagin  $25  for  my  services.  I 
think  Mr.  Flanagin  called  upon  me  afterwards,  and  found  fauH 
with  what  I  had  charged  him.  (iuestion  by  the  solicitor  of  com- 
plainant. What  took  place  at  that  interview  f  (Question  ob- 
jected to  by  defendant's  counsel  as  irrelevant.)  Answer.  He 
thought  I  should  not  have  charged  him  that  $25  for  the  trouble 
I  had  taken  ^  get  the  money  for  him.  Question  by  Mr.  Thomp- 
son. Did  he  not  upon  that  occasion,  say  to  you  that  you  had 
represented  this  was  to  be  for  the  benefit  of  Mr.  Clark,  and  that 
yoa  had  been  keeping  the  money  for  yourself  7  (Question  ob- 
jected to  by  Mr.  Halsted  as  irrelevant.)  Answer.  I  did  not. 
Flanagin  was  as  anxious  to  get  the  money  as  I  was.  I  don't  re- 
member whether  there  was  any  insurance  allowed  by  Mr.  Bro- 
lasky. I  think  I  gave  Mr.  Brognard  $10,  which  was  put  in  the 
setUement  with  Clark.  I  don't  remember  my  expenses  being 
allowed  for  going  to  the  Court  House.  I  went  down  to  Cape 
May  myself.  I  don't  know  how  long  the  goods  remained  at  my 
store.  They  were  at  my  store  when  I  went  down  to  Cape  May, 
and  I  believe  they  were  sent  down  by  the  first  vessel  that  could 
eanry  them.    Mr.  Brolasky  was  at  Cape  May  when  I  got  there. 
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I  never  said  a  word  to  Mr.  Clark  that  he  must  pay  the  $516  be- 
fore the  goods  were  sent.  Mr«  Brolasky  did  not  pay  for  these 
goods.  That  $516  was  the  balance  on  the  mortgage.  Mr.  Bro- 
lasky paid  that  $516,  because  he  owed  it  on  the  mortgage. 
Q^esti<m  by  the  solicitor  of  the  complainant.  Why  did  Mr. 
Brolasky  pay  the  debt  of  Mr.  Clark  f  Answer.  I  can't  an- 
swer it  in  any  other  way  than  because  that  was  due  upon  ihe^ 
mortgage.  I  acted  as  agent  for  Mr.  Clark,  and  I  was  to  receive 
the  whole  of  the  money.  Question  by  the  solicitor  of  the  com- 
plainant. Did  not  Mr.  James  Clark  come  to  yon  and  ask  yon 
why  those  goods  were  detained  in  Philadelphia.  Answer  by  the 
witness.  He  might  have  done  so.  He  probably  did,  but  I  have 
no  recollection  about  it.  The  note  of  $516  given  to  me  by  Mr. 
Brolasky  was  drawn,  I  think,  at  Cape  Island.  I  was  then  keep- 
ing house  at  Cape  Island.  I  saw  the  goods  while  I  was  there* 
I  don't  recollect  whether  I  saw  the  goods  at  Cape  Island  before 
or  after  I  got  the  note  of  Mr.  Brolasky.  I  remember  being  at 
Mr.  Brolasky's  house  on  the  afternoon  of  one  day  this  week.  I 
understood  he  had  been  at  my  store,  and  said  he  wished  to  see 
me.  I  went  up  and  saw  him.  I  don't  recollect  any  one  being 
in  the  room.  Question.  Did  not  Brolasky,  upon  that  occasion, 
complain  that  it  was  upon  your  information  to  Mr.  Howell  tiiat 
this  trouble  had  been  made  for  him.  (Question  objected  to  as 
irrelevant.)  Answer.  No.  Question.  Did  you  i^t  upon  that 
occasion  declare  to  Mr.  Brolasky,  that  you  had  never  been  to 
imy  lawyer,  or  given  any  information  in  relation  to  this  business  t 
(Question  objected  to  as  irrelevant.)  Answer.  I  think  I  said  I 
had  not  until  this  was  brought  in  suit.  I  was  not  present  at  the 
sale  of  the  Washington  House.  Mr.  Miller  said  he  had  bought 
the  property,  and  had  bought  it  very  cheap. 

Jefferson  H.  Brolasky^  a  witness  produced  upon  the  part  <tf 
the  complainant,  being  duly  sworn  according  to  law,  doth  depose 
and  say :  I  am  about  42  years  of  age.  I  had  a  conversaiioB 
with  William  A.  Burk  on  the  25th  June,  1851,  on  board  a  steam- 
boat or  railway  car  between  Philadelphia  and  New  York.  .  Mr. 
Burk  told  me  he  had  sold  the  mortgages  to  my  brother  for  $1^3009 
the  mortgages  of  James  Clark  upon  the  Cape  May  proper^ ; 
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that  he  allowed  my  brother  a  discount  of  |100  on  these  mort- 
gages. The  two  mortgages  were  the  mortgages  of  Flana^ 
and  of  Bark  4*  Winebrenner ;  and  they  amounted  to  |1,400 ; 
and  it  was  upon  these  mortgages,  he  said,  he  had  allowed  my 
brother  a  discount  of  $100.  He  added  it  was  a  fair  business 
transaction,  and  that  Clark  giving  information  to  the  purchaser 
made  all  the  trouble.  He  said  nothmg  at  that  time  about  a  new 
mortgage,  nor  has  he  ever  said  anything  about  a  new  mortgage 
tome. 

Mary  Hawellj  a  witness  produced  upon  the  part  of  the  com- 
plainant, being  duly  sworn  according  to  law,  doth  depose  and 
say :  I  reside  in  the  city  of  Philadelphia.  I  am  fifty  years  of 
age.  I  was  present  in  Philadelphia  at  Mr.  Brolasky's  house 
when  William  A.  Burk  called  and  offered  the  mortgages  to  Mr. 
Brolasky  for  sale.  There  were  two  to  the  amount  of  $1,400. 
One  was  for  $800,  the  other  for  $600.  The  one  of  $800  was 
given  to  Burk  fy  Winebrenner,  the  other  of  $600  to  Flanagin 
&  Sons.  He  offered  the  two  for  $1,800.  He  said  he  wanted  to 
raise  money  very  badly,  and  did  not  wish  to  mortgage  his  house. 
My  brother  replied  that  those  two  mortgages  had  been  offered  to 
him  by  Robert  Smethers  at  $1,300,  and  he  refused  to  buy  them. 
He  persuaded  Mr.  Brolasky,  after  some  conversation,  to  take 
ihem  at  th^  $1,300.  He  was  to  have  the  papers  fixed  and  Mr. 
Brolasky  was  to  call  upon  him  and  get  ihem.  This  must  have 
occurred  about  the  year  1846.  I  know  it  was  a  short  time  after 
we  closed  business.  I  mean  my  brother-in-law,  who  had  shortly 
before  ceased  keeping  store.  I  assisted  him  in  his  store,  and 
was  with  him  21  years.  I  mean  by  my  brother-in-law  the  com- 
plamant  in  this  cause.  In  the  summer  of  1851,  at  Cape  May, 
I  agun  saw  Mr.  Burk  at  Mr.  Brolasky's  cottage.  Mr.  Brolasky 
and  Mr.  Burk  were  setting  on  the  porch.  Mr.  Burk  sent  for  me 
to  come  to  him ;  he  wished  to  ask  me  a  question  concerning  a 
quantity  of  domestic  goods  that  Mr.  Brolasky  had  bought  for 
Mr.  Clark.  He  asked  me  also  if  Mr.  Brolasky  did  not  go  from 
home  to  purchase  those  goods — that  Mr.  Ware  and  Mr.  Miller 
wuited  him  to  say  that  he  did  not  know  anything  about  it.    He 
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said  he  had  been  nearly  the  whole  morning  with  Mr.  Ware,  ud 
Ware  wished  to  pay  Mr.  Brolasky  $3,000.     That  he  (Wiw) 
was  sorry  he  ever  had  anything  to  do  with  it,  and  would  be  |^ 
to  sell  his  share  to  get  rid  of  it.    Then  he  referred  to  Mr.  MiUff 
and  said  he  had  never  met  such  a  dishonorable  and  dishonflit 
man  to  deal  with.     That  he  (Miller)  would  not  pay  the  mortgip 
unless  there  was  a  very  heavy  discount  allowed  him.    Upon  tint 
occasion  he  (Burk)  spoke  again  of  the  two  mortgages,  and  aid 
he  offered  them  and  sold  them  for  the  $1,300,  and  he  had  sr(gii^ 
they  were  his  own,  to  sell  them  for  $500  if  he  chose.    He  the 
said   Mr.  Miller  had  said  the  last  year  he  had  reooved  |600 
rent  and  would  the  next  year,  and  showed  how  Mr.  Bidttky 
with  the  rent  for  five  or  six  years  for  it  would  cost  him  nodong* 
After  the  above  conversation  and  on  the  evening  before  BaziM 
Cape  May  the  past  summer  of  1851,  he  came  to  Mr.  Brolaskff 
cottage  at  half-past  ten  in  the  evening  and  said  that  Mr.  Wtf9 
offered  to  give  |3,000  to  pay  the  mortgage ;  that  Mr.  Millarini 
very  stubborn  and  did  not  want  to  give  but  $2,800.    Mr.  Bro- 
lasky said  he  did  not  care  anything  about  it  and  they  parted. 
In  the  conversation  I  heard  on  the  piazza  I  remember  Mr.  Bfuk 
said  that  Miller  had  an  idea  of  getting  clear  of  these  mortg^ 
like  a  man  in  Trenton  or  East  Jersey,  who  borrowed  wo^ 
and  gave  a  pair  of  horses  and  carriages  to  get  it  and  lost  it)  hit 
his  was  a  different  transaction ;  he  had  sold  his  mortgages  ttf 
what  he  pleased  and  got  the  money  for  them.     Upon  that  ooei- 
sion  Mr.  Brolasky  complained  that  Mr.  Burk  had  been  endett- 
oring  to  make  the  impression  on  Mr.  Miller  that  the  $100  cant 
out  of  the  $2,800  mortgage,  and  Mr.  Burk  said  it  did  not  ooo^ 
out  of  that  mortgage,  but  out  of  the  two  mortgages  he  add* 
This  conversation  occurred  when  Mr.  Brolasky  and  Buik  »«• 
out  on  the  piazza.     And  then  my  brother  said  why  donH  JOU 
state  the  whole  truth  to  Mr.  Miller  and  it  may  be  settled  or  com- 
promised.    After  that  it  was  that  Mr.  Burk  came  to  the  ootkap 
and  said  whar  Miller  &  Ware  would  settle  it  for.     A  fter  Mr. 
Brolasky  quit  business  he  had  a  stock  of  goods  left,  which  be 
took  home  to  his  house  to  sell  by  hand  rather  than  expose  thett 
by  auction.    Mr.  Clark  purchased  some  of  these  goods.   Hr- 
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Burk  previously  came  there  and  examined  them.  Afterwards  he 
and  Mr.  Clark  came  together.  Mr.  Clark  took  of  those  goods 
all  that  would  suit  him,  and  then  requested  Mr.  Brolasky  to 
purchase  for  him  some  heavy  domestic  goods  that  he  had  not. 
Mr.  Brolasky  went  out  with  a  memorandum  furnished  by  Clark 
and  bought  what  Clark  wanted.  The  whole  amount  of  goods 
furnished  to  Mr.  Clark  was  about  $800.  I  had  charge  and 
showed  Mr.  Clark  the  goods.  Those  goods  were  sold  under 
market  price-^some  of  them  less  than  they  cost.  We  were 
selling  all  our  goods  in  that  way  to  save  sending  them  to  auction. 
Mr.  Burk  said  they  were  checked,  and  any  man  who  knew  how 
to  sell  them  could  make  money  by  buying  them.  After  the  goods 
were  packed  Mr.  Burk  came  up  with  a  memorandum  how  the 
goods  were  to  be  marked,  and  where  they  were  to  go.  They 
were  to  be  sent  down  to  the  wharf  to  go  on  board  a  shallop  to 
Cape  May  for  Mr.  Clark.  The  goods  were  started  next  morn- 
ing. The  drayman  was  loading  the  goods  and  I  observed  Mr. 
Burk  standing  behind  the  comer  of  St.  John's  Church,  in  18th 
street,  apparently  watching  these  goods.  He  waited  there  and 
did  not  come  to  the  house.  His  manner  had  the  appearance  of 
his  bdng  there  secretly  to  watch  these  goods.  He  remained 
there  until  the  drayman  passed  the  comer  and  he  went  to  the 
drayman  and  turned  the  drayman  up  13th  street,  instead  of 
going  down  13th  street.  I  went  to  the  corner  and  watched  him 
until  they  got  to  Market  street  and  he  turned  down  Market. 
Mr.  Burk's  store  was  at  that  time  on  Market  street.  I  ordered 
the  drayman  to  take  the  goods  to  the  address  on  the  card,  which 
was  to  a  shallop  at  the  wharf  to  go  to  Cape  May.  I  do  not 
know  the  drayman  nor  his  name.  I  know  Mr.  Burk  detained 
those  goods  at  his  store,  and  he  said  he  did  so  because  Mr.  Clark 
owed  him  money.  Mr.  Clark  came  up  and  came  to  our  house 
to  see  why  the  goods  had  not  come  down.  I  told  him  the  goods 
had  been  sent.  I  know  that  my  brother  gave  his  note  to  Mr. 
Burk  for  between  $500  and  |600  to  pay  Clark's  debt  to  Burk 
before  Burk  would  let  these  goods  go.  This  day  two  weeks  ago 
Mr.  Burk  called  at  my  brother's  house  in  Walnut  street,  Phila- 
delphia.   He  enquired  for  Mr.  Brolaalgr  i  he  not  being  in  he 
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sent  for  any  member  of  the  family  who  conid  see  him,  and  I 
went  down.  While  waiting  for  Mr.  Brolasky's  return  he  said 
he  had  been  notified  to  attend  at  Camden  as  a  witness  in  this 
cause.  After  a  good  deal  of  other  conversation  he  remarked 
that  he  did  not  see  why  they  should  meddle  with  his  business ; 
that  these  old  mortgages  were  in  his  hands  to  do  what  he  pleased 
with  them,  and  that  he  had  sold  them,  and  it  was  nobody's  busi- 
ness ;  that  a  man  who  had  notes  or  bonds  had  a  right  to  sell 
them  for  what  he  pleased.  He  spoke  of  Clark  and  said  he 
would  not  believe  him  on  his  oath.  I  said  to  him  I  am  surprised 
to  hear  you  say  so,  for  I  understand  you  have  given  the  informa- 
tion that  has  led  to  this  trouble.  He  then  said  that  any  body 
that  had  told  be  had  been  giving  information  or  had  been  ex- 
amined by  any  lawyer  or  before  any  Court  told  a  bare-finoed 
falsehood.  I  asked  him  if  he  had  not  been  over  to  Camden  to 
be  examined.  Ho  said  if  he  had  to  die  he  had  never  been. 
Soon  after  Mr.  Brolasky  returned  Mr.  Burk  said  to  him  I  have 
called  to  say  I  have  to  go  to  Camden  as  a  witness  in  your  cause. 
You  had  better  hunt  up  all  your  papers.  You  have  got  some 
that  will  be  of  great  use  to  you.  He  spoke  of  two  notes  Mr. 
Brolasky  had  given  him  for  the  mortgages.  He  sud  he  was  sur- 
prised that  they  did  not  pay  it ;  that  they  got  the  place  cheap 
enough ;  that  the  transaction  was  an  honorable  one.  He  said 
they  wanted  him  to  say  that  Brolasky  wanted  a  bonus  allowed 
on  the  mortgage.  And  that  Mr.  Brolasky  never  had  asked  it 
and  did  not  get  it. 

Henry  Brolasky,  a  witness  produced  upon  the  part  of  the 
complainant,  being  duly  sworn  according  to  law,  doth  depose  and 
say :  Mr.  Burk  came  to  my  father's  cottage,  at  Cape  May,  in 
July,  1851,  and  said  he  wanted  to  see  a  receipt  that  he  had  given 
my  father  for  the  two  old  mortgages  of  $800  and  |600.  He 
said  he  wanted  to  show  it  to  Mr.  Ware.  My  folks  agreed  I 
should  go  with  it  and  take  it.  Burk  and  myself  started  to  go 
to  Ware's  house.  We  met  him  in  the  street.  I  took  the  re- 
ceipt out  and  read  it  to  him  in  the  presence  of  Burk.  Mr.  Bark 
told  Ware  he  had  forgotten  he  had  given  the  receipt.    He  (oid 
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me  that  the  $100  was  allowed  on  the  two  mortgages  of  $800  and 
$600,  that  it  was  a  perfectly  fair  transaction.  I  met  Mr.  Bark 
one  day  after  this  in  the  street ;  he  said  he  had  just  come  from 
Congress  Hall  and  had  seen  Mr.  Miller ;  he  thought  he  could 
make  a  compromise,  for  Miller  had  ofiFered  to  give  $2,800.  He 
had  also  seen  Mr.  Ware ;  that  Ware  offered  to  give  $3,000. 
He  said  he  thought  they  had  better  settle  it ;  that  they  would 
lose  if  they  went  to  law.  In  a  conversation  I  had  with  him  I 
rtmember  that  he  said  the  $100  was  allowed  on  the  two  mort- 
gages of  $800  and  $600.  He  said  nothing  to  me  about  the 
new  mortgage.  He  said  he  was  present  when  the  goods  were 
selected  by  Clark,  and  they  were  sold  at  reasonable  prices. 

R.  P.  Thompson  for  the  complainant. 

William  Hoisted  for  defendants. 

The  Chancellor  declared  the  bond  and  mortgage  to  be  usuri- 
ous, and  ordered  the  bill  dismissed. 
Order  accordingly. 
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The  Receivers  of  the  New  Hope  Delaware  Bridge  Co. 
V.  John  D.  Rich  and  wife  and  others. 

A  deed  from  A.,  of  the  first  part,  to  B.  &  C.  in  trust  for  the  use  of  D.,  her  heizs  aod 
assigns,  of  the  second  part,  witnessed,  that  the  party  of  the  first  part,  in  oonsid- 
eration  of  $800,  to  him  paid  by  the  party  of  the  second  part,  granted,  Ac,  onto  the 
party  of  the  second  part,  their  heirs  and  assigns,  certain  land :  To  hold  onto  the 
■aid  party  of  the  second  part,  their  heirs  and  assigns,  to  the  only  proper  use,  ben- 
efit and  behoof  of  them  the  said  party  of  the  second  part,  their  heirs  and  aosignB 
forever.  And  A.  covenanted  to  and  with  B.  A  G.  in  trust  for  D.,  her  heirB  and 
assigns,  party  of  the  second  part,  that  he  was  seized,  Ac. 

Another  deed  from  A.,  of  the  first  part,  and  B.  A  G.  in  trust  for  the  use  of  D.,  party 
of  the  second  part,  witnessed,  that  the  party  of  the  first  part,  in  concideration  of 
(Ac.,)  to  him  paid  by  the  party  of  the  second  part,  granted,  Ac ,  onto  the  party  of 
the  second  part,  their  heirs  and  assigns,  certain  other  land :  To  Have  and  to  Hald 
unto  the  party  of  the  second  part,  their  heirs  and  assigns,  to  the  only  proper  use, 
benefit  and  behoof  of  them  the  said  party  of  the  second  part,  their  heirs  and  as- 
signs forever.  And  A.  covenanted  to  and  with  the  said  B.  A  G.  in  trust  for  the  aaid 
D.,  party  of  the  second  part,  their  heirs  and  assigns,  that  he  was  seised,  Ao. 

£Ud:  that  these  deeds  gave  a  legal  estate  in  fee,  in  trust  for  D.  in  fte. 

The  case  appears  sufficiently  in  the  opinion  deliyered. 

Wakefield  for  the  complainant.  He  cited  4  Rentes  Com.  803, 
4,  5,  461,  8. 

P.  J.  Clark  for  the  defendants.  He  cited  6  Bac.  Ah.^  Uses 
and  trusts^  B.  357 ;  4  KenVs  Com.  6 ;  4  Comyn^s  Dig.  28,  B. 
10 ;  2  Bl.  Com.  296  ;  2  Bac.  Ah.  495,  C.  2  ;'6  Term  Rep.  213 ; 
2  Com.  Dig.  350 ;  6  Halst  Rep.  42. 

The  Chancellor.  The  bill  is  for  the  foreclosure  of  a  morfc- 
gage  given  by  Abram  D.  Myers  and  Martha,  his  wife,  to  "  The 
President  and  Managers  of  the  New  Hope  Delaware  Bridge 
Company." 

The  interest  of  the  mortgagors  in  the  premises  mortgaged  was 
that  derived  from  two  deeds,  given  by  John  Coryell  to  John  Q. 
Myers  and  Dillon  P.  Myers,  in  trust  for  Martha  Myers.    The 
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first,  dated  January  10,  1838,  as  follows  :  "  This  Indenture, 
&c.,  between  John  Coryell,  of,  &c.,  party  of  the  first  part,  and 
John  G.  Myers  and  Dillon  P.  Myers  in  trust  for  the  use  of 
Martha  Myers,  her  heirs  and  assigns,  of,  &c.,  party  of  the 
second  part,  witncsseth,  that  the  said  party  of  the  first  part,  for 
and  in  consideration  of  $300,  to  him  paid  by  the  said  party  of 
the  second  part.  Hath  granted,  &c.,  and  doth  grant,  &c.,  unto 
the  said  party  of  the  second  part,  their  heirs  and  assigns,  all 
that  certain  lot,  &c. :  To  hare  and  to  hold  unto  the  said  party 
of  the  second  part,  their  heirs  and  assigns,  to  the  only  proper 
use,  benefit  and  behoof  of  them,  the  said  party  of  the  second 
part,  their  heirs  and  assigns  forever.  And  the  said  party  of  the 
first  part,  for  himself,  &c.,  doth  covenant,  promise  and  agree, 
to  and  with  the  said  John  G.  and  Dillon  P.  Myers  in  trust  for 
Martha  Myers^  her  heirs  and  assigns,  party  of  the  second  part| 
that  he  is  seized,  &c.'^  The  second  of  the  said  deeds  is  dated 
February  1, 1838,  and  is  as  follows  :  "  This  Indenture,  made, 
&c.,  between  John  Coryell,  tf,  &c.,  party  of  the  first  part,  and 
John  G.  Myers  and  Dillon  P.  Myers,  of,  &c.,  in  trust  for  the 
use  of  Martha  Myers,  party  of  the  second  part,  witnesseth, 
that  the  said  party  of  the  first  part,  for  and  in  consideration, 
&c.,  to  him  paid  by  the  said  party  of  the  second  part,  have 
granted,  &c.,  and  do  grant,  &c.,  unto  the  said  party  of  the 
second  part,  their  heirs  and  assigns,  all  that  certain  lot,  &c. : 
To  have  and  to  hold  unto  the  said  party  of  the  second  part,  their 
heirs  and  assigns,  to  the  only  proper  use,  benefit  and  behoof  of 
them,  the  said  party  of  the  second  part,  their  heirs  and  assigns 
forever.  And  the  said  John  Coryell,  for  himself,  &c.,  doth 
covenant,  promise  and  agree,  to  and  with  the  said  John  G.  My- 
ers and  Dellon  P.  Myers,  in  trust  for  the  said  Martha  Myers, 
party  of  the  second  part,  their  heirs  and  assigns,  that  he  is 
seized,  &c." 

I  think  these  deeds  give  a  legal  estate  in  fee,  in  trust  for  Mar- 
tha P.  Myers  in  fee.' 

Decree  for  complainant. 
40 
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Jacob  France,  Jun.,  v.  Jacob  France,  Sen. 

On  the  1st  of  April,  1834,  A.  agreed,  bj  parol,  with  B.,  his  son,  that  if  B.  would  go 
and  live  on  a  certain  portion  of  A.'s  land,  being  woodland,  of  25  acres,  and  clear 
and  improve  such  ports  of  it  as  B.  might  think  proper,  for  tilling  and  meadow,  A. 
would,  after  B.  had  begun  the  improvement,  give  B.  a  deed  in  fee  for  the  25  acres.  ' 
B.  accepted  the  proposition,  went  into  possession,  cleared  a  large  portion  of  the 
tract,  and  built  on  and  otherwise  improved  the  same;  and  continued  to  reside 
thereon  from  that  time  to  the  time  of  the  filing  of  the  bill,  in  May,  1850,  perform- 
ing  the  condition  of  the  agreement,  on  his  part. 

Spedflc  performance  was  decreed. 

Bill  exhibited  May  22d,  1850,  by  Jacob  France,  Jr.,  stating, 
that  Jacob  France,  Sen.,  (the  defendant)  was,  on  the  1st  of  April, 
1834,  seized  in  fee  of  .certain  tracts  of  land  in  the  township  of 
Blairstown,  in  the  County  of  Warren,  adjoining,  &c.,  consist- 
ing, in  all,  of  about  220  acres.  That  the  said  defendant  is  the 
father  of  the  complainant.  That  on  or  about  tiiat  time  the 
complainant  was  about  purchasing  of  one  Garret  Cook  a  tract  of 
woodland,  for  the  purpose  of  clearing  and  cultivating  it,  and 
informed  the  defendant  of  his  intention.  That  the  defendant 
immediately  remarked  to  the  complainant,  that  it  was  unneces- 
sary for  the  complainant  to  buy  land,  and  that  too,  of  a  stranger, 
when  he,  the  defendant,  had  so  much  uncultivated  land  which  he 
would  give  the  complainant  if  the  complainant  would  only  clear 
it  up. 

That  a  great  part  of  the  land  owned  by  the  defendant  was  at 
that  time  woodland,  and  of  little  value  unless  cleared  up.  That 
the  defendant,  on  or  about  April  2d,  1834,  came  to  the  com- 
plainant and  said  to  him,  Come  now,  Jacob,  I  am  going  to  show 
you  the  piece  of  land  I  am  about  to  set  off  to  you ;  you  are  my 
son,  and  I  wish  to  do  something  for  you.  That  he,  accordingly, 
went  with  the  defendant,  who  marked  out  a  certain  tract  of 
woodland  containing  25  acres,  situated  in  the  township,  adjoin- 
ing, &c.  That,  after  the  defendant  had  marked  out  the  said 
tract,  and  on  the  same  2d  of  April  1834,  the  defendant  agreed 
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with  the  complainant,  that  if  the  complainant  would  go  on  the 
said  tract,  and  improve  and  clear  such  portions  of  it  as  the 
complainant  might  think  proper  for  tilling  and  meadow,  he,  the 
defendant,  after  the  complainant  had  begun  the  improvements, 
would  give  to  the  complainant  a  good  and  sufficient  conveyance 
for  the  said  tract,  and  that  the  complainant  should  be  at  no  other 
expense  for  the  same  than  to  pay  for  the  drawing  of  the  deed 
and  the  surveying  of  the  tract.  And  that  the  complamant 
agreed  to  accept  the  said  tract  upon  the  said  terms. 

That  when  the  said  parol  agreement  was  made,  the  whole  of 
the  said  twenty-five  acres  was  covered  with  wood,  except  about 
two  acres,  which  had  grown  up  with  underbrush ;  that  there 
were  no  improvements  of  any  kind  on  the  said  tract ;  and  that 
the  land  as  then  situated  was  not  worth  more  than  $5  an  acre. 

That,  placing  implicit  confidence  in  the  word  of  the  defendant^ 
and  in  pursuance  of  the  said  agreement,  the  complaintant,  on 
or  about  April  3d,  1834,  entered  into  possession  of  the  said 
tract  and  commenced  improving  the  same.  That,  during  the 
summer  of  1834,  the  complainant  cut  timber,  and  built  upon  the 
said  tract  a  neat  log  dwelling  house,  at  an  expense  of  about  $80. 
That  in  June,  1835,  the  complainant  moved  his  family  into  the 
said  log  dwelling  house,  and  that  he  has  ever  since  occupied  the 
said  premises.  That,  during  the  summer  of  1885,  he  built  a  log 
bam  on  said  premises,  at  an  expense  of  $20 ;  and  that  he  put 
some  other  small  buildings  on  the  premises  at  considerable  ex- 
pense. That  he  has  expended  a  large  sum  of  money  in  fencing 
sixteen  acres  of  the  said  tract,  to  wit,  the  sum  of  $125  in  build- 
ing a  rail  fence.  That  he  built  a  large  stone  wall  on  one  side 
of  the  said  tract,  at  an  expense  of  $50.  That  he  has  expended 
the  further  sum  of  $50  in  clearing  the  stone  from  a  portion  of 
the  said  tract.  That  he  has  made  a  road  through  the  said 
premises  to  the  public  highway,  at  an  expense  of  $20 ;  and  has, 
at  great  expense,  planted  upon  the  said  premises  a  large  num- 
ber of  fruit  trees ;  which  are  now  just  beginning  to  bear  fruit. 
That  he  has  cultivated  a  garden  upon  the  said  premises ;  and 
has,  since  he  has  been  so  in  possession,  cleared  fifteen  acres  of 
the  said  tract ;  that,  of  this,  he  has  made  about  five  and  a  half 
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acres  into  good  timothy  bottom  meadow,  and  the  remainder  he 
has  tilled.  That  the  improvements  he  has  made  upon  the  said 
tract  have  increased  its  value,  and  he  considers  it  worth  at  this 
time  $15  an  acre. 

That  the  whole  profit  he  has  received  from  the  said  land  since 
he  has  been  in  possession  has  not  paid  the  interest  on  the  money 
he  has  expended  in  its  improvement  and  cultivation.  That  he 
made  all  the  said  improvements  in  the  confident  expectation  that 
the  defendant  would  carry  out,  in  good  faith,  the  agreement  he 
had  made  as  aforesaid. 

That,  since  he  has  made  the  improvements  aforesaid,  he  has 
frequently  applied  to  the  defendant  to  execute  to  him  a  convey- 
ance of  the  said  premises  ;  and  the  complainant  was  willing  to 
pay  for  the  deed  and  survey ;  but  the  defendant  has  refused,  (&c.) 
That  the  defendant,  on  or  about  May  13,  1850,  caused  a  decla- 
ration in  ejectment  to  be  served  upon  the  complainant,  for  the 
purpose  of  turning  him  out  of  possession  of  the  said  premises. 

The  bill  prays  a  specific  performance  of  the  said  agreement; 
or,  if  (&c.)  that  an  account  be  taken  of  the  improvements  made 
by  the  complainant  on  the  said  premises,  of  the  moneys  by  him 
expended  thereon,  of  the  value  of  his  time  and  labor  in  improv- 
ing and  cultivating  the  said  land,  and  that  the  defendant  may  be 
decreed  to  pay  the  same  ;  or,  that  the  said  lands  may  be  sold, 
and  out  of  the  proceeds  thereof  the  complainant  be  paid  such 
sum  as  shall  be  found  due  to  him  as  aforesaid ;  and  that  the 
defendant  may  be  restrained  by  injunction  from  further  prose- 
cuting the  said  ejectment. 

The  injunction  prayed  was  allowed. 

The  defendant,  in  his  answer,  admits,  that  on  the  Ist  of  April, 
1834,  he  was  seized  of  several  tracts  of  land,  situate,  (&c.)  con- 
sisting, in  all,  of  about  130  acres,  and  not  220  acres. 

He  denies  that  the  complainant  ever  informed  him  that  he 
was  about  purchasing  of  one  Garret  Cook  a  tract  of  woodland 
for  the  purpose  of  clearing  and  cultivating  it,  or  that  he  knew 
anything  about  such  intention  of  complamant. 
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He  denies  that  he  ever  remarked  to  the  complainant,  that  it 
was  unnecessary  for  him  to  buy  land,  and  that,  too,  of  a  stranger, 
when  he  had  so  much  uncultivated  land  that  he  would  give  him  if 
he  would  clear  it  up.  He  admits  that  a  great  part  of  his  land 
at  that  time  was  woodland  ;  but  says  it  was  valuable  as  wood- 
land. 

He  denies,  that  on  or  about  April  2d,  183i,  or  at  any  other 
time,  ho  went  to  the  complainant  and  said  to  him,  come  now 
Jacob,  I  am  going  to  show  you  the  piece  of  land  I  am  going  to 
set  off  to  you ;  you  are  my  son,  I  wish  to  do  something  for  you, 
or  that  he  took  the  complainant  and  marked  out  a  certain  tract 
for  him ;  but  he  charges  the  truth  to  be,  that  the  complainant 
was  not  doing  very  well,  living  upon  property  for  which  he  had 
to  pay  rent,  and  being  in  debt ;  and,  being  desirous  of  bettering 
his  condition,  he  gave  the  complainant  permission  to  go  upon  the 
said  25  acre  tract,  upon  condition  that  he  would  improve  it  some, 
and  that  he  might  remain  there  a  few  years  without  paying  rent. 

He  denies  that  he  ever  agreed  with  the  complainant,  that,  if 
the  complainant  would  go  on  the  said  25  acre  tract  and  improve 
and  clear  such  portions  as  the  def  :nilant  might  think  proper  for 
tilling  and  meadow,  he,  the  defendant,  would  give  to  the  com- 
plainant a  good  and  suflScient  deed  of  conveyance  for  the  same, 
and  that  the  complainant  should  be  at  no  other  expense  for  the 
same  than  to  pay  for  the  deed  and  survey,  or  that  he  ever  made 
such  a  proposition  to  the  complainant,  or  to  any  other  person  in 
behalf  of  the  complainant. 

He  admits,  that,  on  the  1st  of  April,  1834,  the  said  25  acres 
was  covered  with  wood,  except  about  two  and  a  half  acres,  which 
was  cleared  and  in  fence,  but  some  underbrush  was  growing 
upon  it;  but  he  says,  that  the  land,  as  then  situated,  was  of 
double  the  value  put  upon  it  in  the  bill. 

He  admits  that  the  complainant  entered  into  possession  of  the 
premises  on  or  about  April  3d,  1834  ;  but  he  denies  that  he  did 
so  under  an  agreement  that  the  defendant  was  to  make  him  a  deed 
for  the  same. 

He  admits,  that,  during  the  summer  of  1834,  the  complainant 
built  upon  the  premises  a  log  dwelling  house ;  but  says,  that  all 
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Ae  materials  used  in  the  building  of  said  house  were  taken  off 
ihe  said  tract  and  other  woodland  of  the  defendant ;  and  that 
the  work  and  labor  done  and  expense  incurred  in  the  building  of 
said  house  by  the  complainant  could  not  hare  amounted  to  $30. 

He  admits,  that,  during  the  summer  of  1835,  the  complainant 
i)uilt  a  log  bam  on  the  premises ;  but  says,  that  the  expense 
thereof  could  not  have  amounted  to  $10;  and  lliat  the  com- 
plainant burnt  the  said  bam  for  firewood.  He  admits,  that  the 
complainant  put  some  other  small  buildings  on  the  premises,  but 
at  a  very  small  expense. 

He  admits,  that  the  complainant  fenced,  in  part,  a  sixteen 
acre  field  on  said  tract ;  but  says,  that  the  material  used  for  said 
fencing  was  cut  on  the  said  tract  and  other  lai^  belon^ng  to 
the  defendant,  and  that  the  whole  cost  of  said  fence  could  not 
exceed  $20.  He  admits,  that  the  complainant  put  a  stone  row 
instead  of  a  stone  wall,  along  one  side  of  part  of  the  lot ;  but 
says,  that  the  expense  was  not  $10. 

He  admits,  that  the  complainant  cleared  some  stone  •ff  of  a 
portion  of  said  tract ;  but  says,  that  he  had  the  use  of  the  de- 
fendant's oxen  to  draw  stone  at  different  times,  and  the  expense 
to  the  complainant  could  not  have  amounted  to  $20. 

He  denies  that  the  complainant  made  a  road  through  the 
premises  to  the  public  highway,  at  an  expense  of  $20,  or  any 
other  sum  ;  but  says,  that  there  was  a  road  there  for  many  years 
before  the  complainant  went  into  the  possession  of  the  premises. 

He  admits,  that  the  complainant  planted  some  frait  trees  upon 
the  premises ;  but  says,  that  the  number  is  small  and  the  ex- 
pense trifling.  And  he  admits,  that  the  complainant  cultivated 
a  garden  upon  the  premises,  and  cleared  about  15  acres  of  the 
tract,  and  made  some  meadow  upon  it. 

He  admits,  that  the  improvements  made  upon  the  premises 
have  increased  the  value  thereof  to  some  extent,  but  not  to  the 
amount  set  out  in  the  bill. 

He  denies,  that  the  profit  which  the  complainant  has  received 
from  the  said  land  since  it  has  been  in  his  possession  has  not  paid 
the  interest  of  the  money  the  complainant  has  expended  in  its 
improvement  and  cultivation;  but  says,  that  the  complainant 
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has  been  abondantly  paid  for  all  the  improvemente  he  has  made, 
by  receiying  all  the  rents,  issues  and  profits  of  said  land,  by 
Gnttmg  down  timber  upon  the  premises,  and  other  lands  of  the 
defendant,  and  making  a  large  number  of  rails,  spokes,  staves, 
and  also  pealing  bark  and  selling  the  same,  with  the  rails,  spokes 
and  staves,  amounting,  in  all,  to  $500. 

He  says,  that  he  assisted  the  complainant  in  making  fence, 
and  picking  stone  off  said  premises,  and  helped  in  improving  tibe 
premises. 

He  denies  that  the  complainant  has  frequently  applied  to  him 
'  to  execute  to  the  complainant  a  conveyance  of  the  premises  ;  bat 
says,  that,  on  or  about  September,  1847,  he  caused  to  be  served 
upon  the  complainant  a  notice  as  follows  :  ^^  Mr.  Jacob  France, 
Jr. :  You  are  hereby  notified  that  I  demand  possession  of  the 
premises  held  under  me,  now  in  your  occupation,  on  the  first  day 
of  April  next,  that  being  the  expiration  of  your  term  of  occcu- 
pation,  and  in  case  of  your  not  compliance  I  shall  hold  you  a 
trespasser  and  liable  to  pay  the  penalty  by  law  inflicted  for  hold- 
ing over.'' 

He  says,  that,  on  or  about  May  22d,  1848,  he  prepared  a  lease 
between  himself  and  the  complainant,  and  requested  the  com- 
plainant to  sign  the  same ;  but  that  the  complainant  refused,  at 
the  same  time  saying  to  the  defendant,  that  he  ought  to  give  him, 
the  complainant,  a  release  or  quit  claim  deed  for  said  premises ; 
but  made  no  pretence  that  any  agreement  had  ever  been  made, 
or  that  the  defendant  was  in  any  way  bound  to  give  him  a  title 
for  said  premises ;  and  that  is  the  only  time  the  complainant  ever 
mentioned  or  intimated  to  the  defendant  that  he  ought  to  have  a 
title  from  the  defendant  for  the  premises. 

He  admits  the  bringing  of  the  ejectment. 

On  this  answer,  a  motion  to  dissolve  the  injunction  was  sub- 
mitted, without  argument,  and  the  injunction  was  dissolved. 

A  replication  was  filed,  and  testimony  taken ;  and  the  cause 
iras  brought  to  hearing  on  the  pleading  and  evidence. 
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P.  D.  Vroom  for  the  complainant. 

S.  G.  Potts  for  the  defendant.  He  cited  2  Story^s  Eq.  Jur.^ 
sec.  763, 764. 

The  Chancellor.  The  case  made  by  the  bill  is  established 
by  the  evidence ;  and  the  complainant  is  entitled  to  a  specific 
performance  of  the  agreement. 

Decree  accordingly. 
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Frederick  A.  Vandyke,  Jr.,  t\  David  S.  Brown  and  others, 
and  the  New  England  Manufacturing  Co. 

In  March,  ISl^,  S.  O.  V.  filed  ii  bill  ag:aiii3t  the  X.  E.  Man.  Co.,  for  the  foreclosure  of 
a  m('rtg:age  fxec'iited  by  the  paid  Co.  to  him.  In  Jinmarj,  IS  19,  V.  uresentcd  a 
ixtiti'm  tt»  the  Court,  setting:  forth,  that  S.  G.  P.,  Avlicn  he  received  the  s:'id  mort  - 
page,  prave  a  declaration  of  trust,  that  he  received  said  niortjjpif^e  for  the  purpose  of 
securing  it)  a  certain  bank  the  payment  ol  certain  drafts  drawn  by  Ssxid  Co.  on  D. 
S.  H.  i  Vo.,  and  accopti<l  by  them,  which  had  boon  diaciu.ited  by  the  .<«aid  bank 
for  tlio  benefit  of  the  siid  N  K.  Man.  Co  ,  and  that,  in  case  the  j^aid  drafts  should 
be  paid  by  the  said  1>.  S.  li.  and  C<» ,  ou  account  of  the  said  X.  E.  M«n.  Co.,  before 
the  said  Man.  Co.  ahaild  have  placed  funds  in  the  hands  of  the  said  1).  S.  Ii.  &  Co. 
to  meet  the  .-;tm<',  then  tlie  said  bond  and  mortgage  to  be  h»Id  by  said  S.  G.  P. 
in  trust  to  secure  to  said  D.  S.  B.  <fe  Co.  the  amount  ^rhich  should  remain  due  to 
them  on  account  of  their  payments  made  on  the  said  drafts ;  with  power  to  assign 
the  said  bond  and  mortgage  to  either  of  the  parties  that  might  be  entitled  to  the 
same.  That  in  May,  l'^47,  the  petitioner  became  the  owner  of  62  shares  of  the 
stock  of  said  Man.  Co.  (And  stating  facts  going  to  show  that  nothing  was  due  on 
the  said  mortgage. )  That  D.  S.  Brown  has  the  entire  control  of  said  N.  E.  Man. 
Co.  and  will  not  allow  any  answer  to  be  put  in  or  defence  to  be  made  to  the  bill  ex- 
hibited by  the  said  S.  G.  P.  On  this  petiti<m,  the  Court  ordered,  that  the  i)etitioner 
be  permitted,  as  one  of  the  stockholders  of  the  X.  E.  Man.  Co.,  to  answer  the  said 
bill,  and  that  he  be  made  and  deemed  a  party  thereto  for  that  purpose. 

An  answer  was  put  in  accordingly;  and  replication  filed;  testimony  taken ;  and 
on  the  hearing  of  the  cause,  the  Chancellor  ordered,  that  an  account  be  taken  be- 
tween said  D.  S.  B.  A  Co.  and  the  X.  E.  Man.  Co. 

A.  A  B.,  owning  a  manufacturing  establishment,  obtained  an  act  incorporating  a 
company,  and  subscribed,  each,  for  half  of  the  stock,  except  four  shares,  which 
were  put  in  the  names  t)f  four  other  persons,  for  the  purpose  of  having  a  sufficient 
number  of  persons  to  organize  under  the  act.  After  the  organization  of  the  com- 
pany, by  the  election  of  directors,  A.  and  B.  continued  to  conduct  the  business,  as 
before  th»  act,  by  and  between  themselves  as  individuals,  the  company  not  acting 
by  its  board. 

Hell;  That  they  were  bound  to  conduct  their  business  as  a  coii>oration,  and  were  to 

be  governed  by  the  law  of  coq)orations. 
Commission  merchants  in  Philadelphia  to  whom  goods  manufactured  by  a  company 

in  Trenton  were  5ent,  in  their  brown  state,  to  be  sold,  sent  them  to  a  printing  C§- 

tablishment  in  Pennsylvania  and  had  them  printed,  and  then  sold  them. 
Ildd  ;  That  where  the  printing  was  advantageous  to  the  Man.  Co.  they  should  have 

the  benefit ;  but  where  the  printing  caused  a  loss  the  Man.  Co.  should  be  credited 

with  the  value  of  the  goods  in  their  brown  state. 
The  commission  merchant  in  Philadelphia,  who  was  to  receive  5  per  cent,  for  sale  and 
.  guarantee,  sent,  without  direction  to  do  so,  some  of  the  goods  to  New  York  and 

Boston,  for  sale,  and  paid  5  per  cent,  for  sale  and  guarantee. 
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EM ;  That  a  charge  bj  him  of  two-and-a-half  per  cent,  in  addition,  waa  inad- 
missible. 

The  rule  that,  where  the  complainant  goes  for  a  general  aoooonty  and  it  tona  out 
that  there  has  been  a  settled  account,  he  must  amend,  and  aurchaige  and  b^mtj, 
Bupposes,  that  an  account  has  been  given  hy  the  defendant. 

The  bill,  filed  October  8th,  1849,  states,  that  on  the  SdfMarch, 

1845,  Stacy  G.  Potts  filed  his  bill  against  "  The  New  England 
Manufacturing  Company,"  setting  out,  that,  on  the  22d  October, 

1846,  the  said  Manufacturing  Company  were  indebted  to  said 
Potts  in  $16,398.01,  and,  to  secure  the  payment  thereof,  exe- 
cuted and  delivered  to  said  Potts  a  bond  of  that  date,  conditioned 
for  the  payment  of  said  sum  as  follows  :  $5,396.15  in  six  months ; 
$5,448.44  in  eight  months  ;  $5,553.32  in  one  year ;  and,  to  se- 
cure the  payment  of  said  bond,  executed  a  mortgage  on  all  their 
real  estate,  and  on  the  fixtures  and  machinery  of  the  mill  of  said 
Manufacturing  Company ;  and  praying  foreclosure* 

That  this  complainant,  on  or  about  January  1,  1849,  pre- 
sented a  petition  to  this  Court,  setting  forth  that  such  bill  had 
been  filed  by  said  Stacy  G.  Potts,  and  stating,  that,  though  the 
said  mortgage,  on  its  face,  appears  to  be  a  mortgage  to  said 
Potts  as  an  individual,  in  his  own  right,  and  free  from  any  trust, 
yet  that,  at  the  time  of  the  execution  thereof,  the  said  Potts  exe- 
cuted a  declaration  of  trust,  by  which,  &c.,  (setting  it  out.) 
This  writing  declares  that  the  said  bond  and  mortgage  were  exe- 
cuted to  the  said  Potts,  in  trust  for  the  purpose  of  securing  to 
the  Mechanics'  &  Manufacturers'  Bank  of  Trenton  the  payment 
of  three  certain  drafts,  drawn  by  the  said  N.  £•  Manufactuiing 
Co.  on  David  S.  Brown  &  Co.,  of  Philadelphia,  and  accepted 
by  them,  which  said  drafts  had  been  discounted  by  the  said  Bank 
for  the  benefit  and  at  the  request  of  the  said  N.  £•  Manu&c- 
turing  Co. ;  the  first  whereof  is  for  $5,396.15,  bearing  even  date 
with  said  bond,  payable  in  6  months ;  the  second,  for  $5,448«44, 
of  same  date,  payable  in  8  months ;  and  the  thhrd,  for  ^5,553.829 
of  same  date,  payable  in  one  year ;  and  that,  in  case  the  said 
drafts  shall  be  paid  by  the  said  D.  S.  Brown  &  Co.,  on  account 
of  the  said  New  England  Manufacturing  Co.,  before  the  said 
Manufacturing  Co.  shall  have  placed  funds  in  the  hands  of  said 
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Dayid  S.  Brown  &  Co.  to  meet  the  same,  then  the  said  bond  and 
mortgage  to  be  held  by  the  said  Potts  in  trust  for  the  purpose  of 
securing  to  the  said  Brown  &  Co.  the  amount  which  shall  remain 
due  to  them  on  account  of  their  payments  made  on  the  said 
drafts ;  with  power  to  assign  the  said  bond  and  mortgage  to 
either  of  the  parties  who  may  be  entitled  to  the  same. 

That  the  said  petition  of  this  complainant  further  showed,  that 
when  the  said  drafts,  respectively,  became  due,  the  said  D.  S. 
Brown  &  Co.  p«dd  the  said  drafts,  on  account  of  the  said  New 
England  Manufacturing  Co.,  before  said  Co.  had  placed  funds  in 
the  hands  of  said  D.  S.  Brown  &  Co.  to  me«t  the  same ;  where- 
by, in  pursuance  of  said  declaration  of  trust,  the  said  D.  S. 
Brown  &  Co.  became  interested  in  the  said  mortgage  as  cestius 
que  trusty  and  the  said  Potts  became  trustee  for  said  D.  S.  Brown 
&  Co.  And  that  the  individuals  composing  the  firm  of  D.  S. 
Brown  &  Co.  are  David  S.  Brown,  Robert  F.  Walsh,  George 
F.  Peabody,  and  Charles  S.  Peaseley. 

That  said  petition  further  showed  that  no  power  is  granted  by 
the  act  of  incorporation  of  the  said  New  England  Manufacturing 
Company  or  its  directors  to  execute  a  mortgage.  That 
said  New  England  Manufacturing  Co.  was  chartered  on  the 
4th  March,  1842.  That  it  is  provided  by  the  2d  article  of 
the  by-laws  that  the  oflScers  of  the  Co.  shall  be  a  President,  who 
shall  be  President  of  the  Directors,  and  four  other  Directors,  a 
Clerk  and  Treasurer,  to  be  chosen  annually,  by  ballot,  for  the 
ensuing  year,  and  until  others  are  chosen  their  successors  and 
have  accepted ;  and  that  no  one  shall  hold  any  office,  except 
that  of  Clerk,  who  is  not  a  stockholder. 

That  the  said  article  of  the  by-laws  provides,  that  the  stock 
shall  consist  of  128  shares,  of  $500  each.  That  at  every  Stock- 
holder's meeting  each  share  should  be  entitled  to  one  vote,  ex- 
cept that  no  stockholder,  in  his  own  right,  should  be  entitled  to 
more  than  20  votes,  as  provided  by  the  act  of  incorporation. 
That  a  stockholder  might  empower  any  other  stockholder  to  vote 
for  him,  in  his  absence,  by  a  written  order  or  request.  That 
said  petition  further  showed,  that  the  pretended  meeting  of  the 
Board  of  Directors  at  which  it  is  pretended,  that  some  resolutioii 
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was  passed  authorizing  tho  making  of  said  mortgage,  was  nerar 
legally  convened  by  any  proper  notice  given  to  the  said  dinctort. 
And  that  the  said  pretended  meeting  was  not  held  atthensul 
place  of  business  of  the  Co.  at  South  Trenton,  but  in  the  ofice 
of  Stacy  G.  Potts,  Esq.,  in  Trenton. 

That  said  petition  farther  showed,  that  at  said  pretenW 
meeting  there  was  no  lawful  quorum  of  directors  compotcnt  to 
do  bu-^iness,  the  said  meeting  being  conipose-d  of  D  ivid  S.  Bnm 
and  Jolin  H.  Shortridgc  only.  That  s:iid  Brown  wa?  »lirfctlT 
interested  in  the  said  mortgage,  and  therefore  not  competent  to 
vote  on  any  resolution  to  autlioriz-^,  or  direct  or  confirm  the  mak- 
ing or  executing  the  said  mortgage. 

That,  previous  to  the  act  inc<»rporating  the  «nil  Co., the  sad 
D.  S.  Jkown  &  William  R.  Hanson  owncil  t'.;«  cotton  mill  and  \ 
manufacturing  establishment,  situated  «'.i:  t' e  vrntir  power  m  « 
South  Tienton,  known  as  the  cotton  mill  of  Ih'own  &  Hanson; 
and  that,  after  the  said  act  of  incorporation,  the  said  D.  S. 
Brown  and  William  R.  Hanson  subscribed  for  62  shares,  and 
'  Jacob  Kline  for  one  share,  Charles  Parker  for  one  share,  John 
B.  Shortridge  for  one  share,  and  John  C.  Benson  for  one  stare. 
That  said  Kline,  Parker,  Shortridge  and  Benson  were  merely 
nominal  stockliolders,  never  having  paid  up  the  amount  of  .their 
respective  shares  ;  and  never  having  paid  but  $5  each  on  their 
respective  shares. 

That,  after  said  stock  was  subscribed,  the  said  cottonmiD 
and  manufacturing  establishment  of  snid  Brown  &  Hanson  wew 
conveyed,  by  deed,  to  the  said  New  EnglaTid  Manufacturing  Co- 
of  South  Trenton.  That  said  Kline  held  his  one  share  of  stock 
until  his  death,  when  it  was  transferred  by  his  Administrators  to 
the  said  Hanson ;  and  tliat  said  Brown  procured  an  assignment 
from  said  Parker  of  his  one  share  of  stock  ;  thus  preserving  the 
equality  of  interest  and  power  of  the  said  D.  S.  Brown  aBd 
William  R.  Hanson. 

That,  in  May,  1817,  the  said  William  R.  Hanson,  for  a  val- 
uable consideration,  transferred  to  said  petitioner  C2  shares  of 
said  stock,  reserving  to  himself  only  one  share  then-of. 

That  afterwards,  and  shortly  before  the  last  Wedncsd?*y  of 
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Jane,  1848,  the  day  on  which,  by  the  first  article  of  the  by- 
laws of  the  Co.,  tlic  aniiual  meeting  of  stockholders  for  the 
choice  of  officers  was  to  take  place,  the  said  Brown,  for  the  pur- 
pose of  obtaining  the  exclusive  control  of  the  Co.,  transferred  to 
his  partner  in  trade,  Robert  F.  Walsh,  one  share  of  said  stock, 
and  to  Samuel  B.  Fry,  one  of  his  clerks  in  his  counting  room, 
12  shares,  and  to  liis  nephew,  William  M.  Brown,  and  to 
William  Baugh,  each,  15  shares.  That  said  petitioner  believes, 
that  said  Walsh,  Fry,  William  N.  Brown  and  Baugh  never  paid 
anything  to  said  D.  S.  Brown  for  said  shares  so  transferred  to 
them,  and  that  they  hold  the  same  only  in  trust  for  D.  S.  Brown, 
and  to  enable  him  by  the  use  of  their  names  to  evade  the  3d 
article  of  the  by-laws,  and  to  give  more  votes,  by  the  use  of 
their  names,  at  any  meeting  of  the  stockholders,  than  he  could 
have  done  if  this  whole  number  of  shares  had  continued  to  stand 
in  his  own  name.  That,  although  there  had  been  no  election  of 
directors  since  July  8,  18'14f  yet,  soon  after  said  transfers,  the 
said  D,  S.  Brown  caused  a  notice  to  be  given  to  the  stockholders, 
that  there  would  be  an  annual  meeting  of  the  stockholders,  at 
Trenton,  on  the  28th  of  June  then  next ;  which  notice,  the 
the  petitioner  believes,  did  not  designate  the  object  of  said 
meeting. 

That  said  petition  showed,  that  at  said  annual  meeting  no 
stockholders  attended  except  said  D.  S.  Brown  and  John  H. 
Shortridge,  who  was  then  a  clerk  of  said  D.  S.  Brown  &  Co. ; 
and  that  said  D.  S.  Brown  and  J.  H.  Shortridge  adjourned  said 
meeting  of  stockholders  to  July  12,  1848.  That,  although  no- 
tice that  an  adjourned  meeting  of  stockholders  would  be  held  on 
said  12th  July  was  served  on  the  stockholders,  yet  that  the 
petitioner  avers,  that  said  notice  did  not  designate  the  object  of 
said  meeting,  nor  in  any  way  indicate  that  it  was  the  intention 
of  said  meeting  to  proceed  to  an  election  of  directors. 

And  said  petition  further  showed,  that,  at  said  adjourned 
meeting,  on  said  12th  July,  none  of  the  stockholders  attended 
except  the  said  David  S.  Brown,  Robert  F.  Walsh,  John  H. 
Shortridge  and  William  R.  Hanson.  That,  as  soon  as  it  was 
intimated  by  D.  S.  Brown  that  it  was  the  object  of  the  stock- 
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holders  present  to  proceed  to  an  election  of  directors,  the  aid 
Hanson  protested  against  their  proceeding  to  such  electioDi  iau- 
much  as  it  was  not  indispensable  to  their  interest  and  thefv- 
poses  of  the  Co.  that  an  election  for  directors  should  be  hdd  al; 
that  time,  no  such  election  having  been  held  for  several  jeiri; 
that  it  would  be  unjust,  if  not  illegal,  as  Mr.  Vandyke's  inter- 
est in  the  Co.,  being  about  one-half  of  the  whule  stock,  was  not 
represented ;  and  said  Hanson  therefore  informed  said  meatqg 
that,  if  they  persisted  in  proceedmg  to  an  election,  he  should  de- 
cline voting  and  withdraw  from  said  meeting.  That  sud  meet- 
ing did  persist  in  proceeding  to  an  election,  and  that  sud  Hanson 
thereupon  withdrew  from  said  meeting ;  and  the  Sttd  Brown, 
Walsh  and  Shortridge  did  proceed  to  an  election  <tf  dkecton; 
and  did  declare  that  they  had  elected  William  R.  Hanson,  D.& 
Brown,  F.  A.  Vandyke,  Robert  F.  Walsh  and  Wflliam  Bojlk 
directors. 

That  said  petition  further  showed*,  that  the  said  stookhoUeri, 
after  said  Hanson  had  withdrawn  from  said  meeting^  proceeded 
to  pass  the  following  resolution,  viz  :  "  Resdved,  That  the  re- 
port to  be  made  under  and  in  compliance  with  the  foregoing  reso- 
lutions be  made  with  a  view  of  making,  if  necessary,  as  tesdj  * 
sale  of  the  property  of  the  Co.,  whether  under  a  foreclosnre  of 
the  mortgage  or  otherwise,  as  circumstances  will  admit  of* 
for  the  purpose  of  discharging  its  obligations  and  re-imbnrriDg 
the  stockholders."  And  that  the  said  Walsh,  thereupon,  ofiBirf 
the  following  resolution,  which  was  adopted :  "  Whereas  iBJ 
demurrer  might  postpone  the  sale  of  the  proper^  of  the  Co. 
disadvantageously,  and  thereupon  materially  affect  the  interest 
of  the  Co.,  therefore.  Resolved,  That  the  directors,  if  in  tbdr 
judgment  it  may  seem  judicious,  be  and  are  hereby  requested  to 
direct  a  decree  to  be  issued  allowing  the  property  without  let  or 
demurrer  to  be  sold  under  the  mortgage." 

And  the  said  petitioner  further  showed,  that  he  believed  iW 
said  resolution  offered  by  said  Walsh  was  offered  at  the  soggeB- 
tion  and  instigation  of  said  D.  S.  Brown,  and  that  he  voted  fiff 
the  same,  and  that  it  would  not  have  been  adopted  without  his 
concurrence ;  and  that  the  object  of  said  resolution  was  to  pr^ 
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vent  any  defence  being  made  in  the  name  of  said  New  England 
Manufacturing  Co.  to  the  said  bill  of  complaint  of  said  S.  G. 
Potts,  to  obtain  a  speedy  decree  on  said  mortgage  and  thereupon 
to  cause  a  sale  of  the  said  mill,  &c.,  of  said  Co.,  in  order  that 
he,  the  said  Brown,  may  purchase  the  same  at  Sheriff's  sale. 

That  said  petition  showed,  that,  if  a  sale  of  said  property 
should  be  made  by  the  Sheriff  in  the  present  state  of  the  money 
market,  and  extreme  depression  in  the  business  of  manufacturing,, 
the  said  property  will  be  greatly  sacrificed. 

That,  inasmuch  as  the  said  Brown,  by  means  of  his  friends 
and  agent,  the  said  Walsh  and  Burgh,  has  the  entire  control  of 
said  Co.,  and  will  not  allow  any  answer  or  defence  to  be  put  in 
by  die  said  New  England  Manufacturing  Co.  to  the  bill  of  com- 
plaint of  said  Potts,  the  petitioner  has  no  opportunity  of  pro- 
tecting his  interest  involved  in  said  suit,  or  of  being  heard  before 
this  Court,  except  under  the  order  and  direction  of  this  Court, 
the  petitioner  prayed  that  he  might  be  made  a  party  defendant 
to  the  said  bill  of  complaint,  and  be  permitted  to  answer  the  said 
bill,  in  his  own  name,  as  one  of  the  stockholders  of  said  Co.,  or 
to  answer  it  in  the  name  of  said  New  England  Manufacturing 
Co.,  or  be  permitted  to  adopt  such  other  method  of  presenting  a 
'  true  statement  of  the  facts  in  relation  to  said  mortgage  and  the 
matters  involved  in  said  bill  as  his  interest  shall  require. 

That  the  petitioner  would  have  presented  his  petition  earlier^ 
had  he  not  hoped  and  expected  that  a  compromise  would  be 
effected.  That  negotiations  for  a  compromise  with  said  Brown 
were  pending  until  yesterday. 

The  bill  states  the  hearing  on  said  petition ;  and  that  the 
Chancellor,  on  the  SOth  June,  1849,  ordered  that  this  complain- 
ant, Frederick  A.  Vandyke,  Jr.,  be  permitted,  as  one  of  the 
stockholders  of  said  New  England  Manufacturing  Co.,  to  answer 
the  said  bill  filed  by  said  Potts ;  and  that  he  be  made  and  deetned 
a  party  thereto  for  that  purpose.  That  he,  accordingly,  filed  an 
answer  to  said  bill,  and  that  the  said  suit  is  still  pending.  That 
said  Potts  is  only  the  nominal  complainant  in  said  bill,  being 
only  the  trustee  of  said  D.  S.  Brown,  R.  F.  Walsh,  George  F. 


664  VANDYKE  V.  BROWN  €t  ol.  [fEB 

Pcabody  and  Charles  Peaslee,  trading  under  the  name  of  D.  S. 
Brown  &  Co. 

That,  in  and  by  the  answer  dius  filed  by  this  complainant  to 
the  said  bill  of  said  Potts,  this  complainant  admitted  the  execu- 
tion of  said  mortgage  and  bond  to  said  Potts,  but  denied  the  le- 
gality and  validity  thereof,  and  set  out,  substantially,  the  same 
matters  and  facts  in  relation  thereto  as  are  set  forth  in  the  said 
petition  of  this  complainant ;  which  petition,  and  which  answer 
to  the  said  bill  of  said  Potts  he  prays  may  be  considered  as  part 
ol  this  bill. 

That,  in  and  by  the  said  answer,  it  was  set  out,  and  this  com- 
plainant here  again  reiterates,  and  charges  and  says,  that  he  is 
informed  and  believes,  that,  although  the  said  D.  S.  Brown  & 
Co.  may  have  paid  the  drafts  mentioned  in  said  declaration  of 
trust  of  said  Potts,  to  the  said  Mechanics'  Bank  in  Trenton,  be- 
fore the  said  New  England  Manufacturing  Co.  had  placed  money 
or  funds  in  their  hands  to  pay  the  whole  of  said  drafts,  or  the 
whole  amount  of  money  therein  named,  yet  that  said  F.  A.  Van- 
dyke, Jr.,  doth  not  admit  that  the  said  New  England  Manu- 
facturing Co.  is  indebted  to  the  said  D.  S.  Brown  &  Co.  in  the 
amount  of  said  drafts  so  paid  by  them.  On  the  contrary,  the 
said  Vandyke  shows,  that  the  said  D.  S.  Brown  &  Co.  were  the 
commission  merchants,  factors  and  agents  to  whom  the  said  New 
England  Manufacturing  Co.  assigned  their  manufactured  goods 
for  sale,  and  that,  for  a  long  time  previous  to  the  date  of  said 
drafts,  the  said  New  England  Manufacturing  Co.  had  been  in 
the  practice  of  sending  their  manufactured  goods  to  the  said  D. 
S.  Brown  &  Co.  for  sale  on  commission ;  and  that  the  said  New 
England  Manufacturing  Co.  continued  to  consign  their  manu- 
factured goods  to  the  said  D.  S.  Brown  &  Co.  after  the  date  of 
said  drafts  up  to  the  time  of  the  maturity  of  said  drafts  and 
afterwards ;  and  that  the  said  D.  S.  Brown  &  Co.  had,  previous 
to  the  maturity  of  said  drafts,  sold  large  amounts  of  said  man- 
ufactured goods,  and  had  received  therefor  large  sums  of  money 
and  notes  or  drafts  and  funds  equivalent  to  and  received  by  them 
in  lieu  of  money  ;  and  that  the  said  D.  S.  Brown  &  Co.  had  in 
their  hands,  at  the  time  of  the  payment  by  them  of  the  said 
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drafts  to  the  said  Mechanics  &  Manufacturers  Bank  at  Trenton, 
as  said  Vandyke  verily  believes  and  charges,  a  large  amount  of 
monies  and  funds  belonging  to  the  said  New  England  Mann- 
facturing  Co.,  which  ought  to  have  been  applied  by  said  D.  S. 
Brown  &  Co.  to  the  payment  of  said  drafts,  and  which,  but  for 
their  gross  negligence,  they  might  have  so  applied. 

And  this  complainant  insists,  that,  if  said  bond  and  mortgage 
should  be  deemed  valid  by  this  Court,  it  should  only  be  held  and 
deemed  a  security  for  so  much  as  shall  be  found  to  have  been 
due  from  said  New  England  Manufacturing  Co.  to  said  D.  S. 
Brown  &  Co.  at  the  time  of  the  payment  of  said  drafts,  on  a 
full  statement  and  settlement  of  the  accounts  between  the  said 
D.  S.  Brown  &  Co.  and  the  said  New  England  Manufacturing 
Co.  'y  and  that  it  should  be  referred  to  a  Master  to  take  and 
state  an  account  between  said  D.  S.  Brown  &  Co.  and  said  New 
England  Manufacturing  Co.,  of  all  the  goods  sent  by  said  N#w 
England  Manufacturing  Co.  to  the  said  D.  S.  Brown  &  Co., 
previous  to  the  maturity  of  said  drafts,  to  be  sold  on  commission, 
and  of  the  amount  of  their  sales,  and  of  their  commissions, 
charges  and  expenses  thereon,  in  order  that  justice  may  be  done 
to  the  said  New  England  Manufacturing  Co.  and  to  this  com- 
plainant and  the  other  stockholders  of  said  Co. 

And  this  complainant,  in  his  said  answer  to  said  bill,  stated, 
and  here  reiterates  and  charges,  that  the  goods  manufactured  by 
said  New  England  Manufacturing  Co.,  and  sent  to  said  D.  S. 
Brown  &  Co.  for  sale,  were  cotton  clothe,  not  printed,  and  that 
said  D.  S.  Brown,  or  said  D.  S.  Brown  &  Co.,  without  any 
authority  from  said  New  England  Mnnufnoturing  Co.,  sent  the 
said  goods  to  a  printing  establishment,  in  which,  as  said  Van- 
dyke is  informed  and  believes,  the  said  D.  S.  Brown  had  an  in- 
terest, and  had  the  said  cotton  cloths  printed,  thereby  adding  to 
the  expense  of  said  goods  from  3  to  5  cents  a  yard  ;  and  that, 
on  the  sale  of  said  goods,  the  said  Brown  &  Co.  charged  their 
commission  on  the  amount  of  the  price  of  said  goods,  thus  en- 
hanced by  the  additional  expense  of  such  printing,  so  done  with- 
out the  authority  of  the  said  New  England  Manufacturing  Co.  ; 
and  that,  for  the  printing  of  said  goods,  the  said  D.  S.  Brown  & 
41  
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Co.  paid  more  than  the  ordinary  and  fair  price  for  printing  such 
kinds  of  cotton  goods,  and  more  than  the  same  could  have  been 
done  for  at  other  printing  establishmtnts  in  which  the  said  David 
S.  Brown  was  not  interested.  And  that,  after  the  said  'D.  S. 
Brown,  or  D.  S.  Brown  &  Co.,  had  thus  illegally  and  improperly 
had  said  goods  printed,  when  said  D.  S.  Brown  &  Co.  sold  said 
goods,  if  the  price  of  such  goods  in  the  market  was  low,  they 
would  charge  said  New  England  Manufacturing  Co.  with  all  the 
expense  of  printing  said  goods  ;  but  if  the  price  of  printed  goods 
was  high,  they  would  only  credit  said  New  England  Manufac- 
turing Co.  with  the  value  of  cotton  goods,  at  their  own  estimate, 
and  take  the  benefit  of  the  advanced  price  of  the  printed  goods, 
themselves.  And  that,  by  means  of  this  illegal  conduct,  and 
other  illegal  practices,  extortionate  commissions  and  usurious  in- 
terest of  said  D.  S.  Brown  and  D.  S.  Brown  &  Co.,  they  swelled 
their  account  against  the  said  New  England  Manufacturing  Co. 
to  a  much  larger  amount  than  it  ought  to  have  been,  and,  as 
said  Vandyke  verily  believes,  to  an  amount  of  nearly  $40^000 
more  than  it  should  have  been. 

That,  after  the  acceptance  of  said  drafts  by  said  D.  S.  Brown 
&  Co.,  and  before  the  filing  of  the  said  bill  by  the  said  Stacy  O. 
Potts,  and  on  or  about  January  1,  1847,  the  said  Benjamin  Tre- 
dick  ceased  to  be  a  member  of  said  firm  of  D.  S.  Brown  &  Co. 

This  bill  states,  that,  after  the  decision  of  this  Court  on  the 
said  petition  of  said  Vandyke  was  known  to  the  Solicitor  and 
Counsel  of  said  D.  S.  Brown  &  Co.,  the  said  D.  S.  Brown  & 
Co.,  with  the  view  and  intention,  as  this  complainant  believes, 
of  evading  the  said  order  made  on  said  petition,  and  to  prevent 
an  investigation  of  their  accounts  with  said  New  England  Man- 
ufacturing Co.,  and  of  their  illegal,  unjast  and  fraudulent  prac- 
tices in  regard  to  their  business  with  said  Co.,  caused  a  summons 
to  be  issued  out  of  the  Supreme  Court,  in  the  name  of  David 
S.  Brown,  Robert  F.  Walsh,  Benjamin  F.  Tredick,  George  F. 
Peabody  and  Charles  Peasely,  trading  under  the  name  of  David 
S.  Brown  &  Co.,  against  the  said  New  England  Manufacturing 
Co.,  in  an  action  of  trespass  on  the  case  for  |30,000,  returnable 
to  the  8d  Tuesday  of  July,  1849.    That  the  said  summons  was^ 
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issued  by  Peter  D.  Vroom,  Esq.,  as  the  Attorney  of  said  D.  S. 
Brown  &  Co.,  who  acted  as  the  Counsel  of  said  D.  S.  Brown  & 
Co.  in^  the  said  case  of  Potts  against  New  England  Manufac- 
turing Co.,  and  argued  against  the  granting  the  prayer  of  the 
petition  of  said  Vandyke,  this  complainant,  in  the  said  case. 

That,  since  the  said  argument  on  the  said  petition,  the  said 
D.  S.  Brown  has  caused  himself  to  be  elected  President  of  said 
New  England  Manufacturing  Co.,  and  that,  although  he  resides 
in  Philadelphia,  and  does  business  there,  and  although  the  said 
New  England  Manufacturing  Co.  have  not  been  driving  their 
mill  or  carrying  on  any  manufacturing  business  since  the  1st  of 
May  last,  (1849,)  yet  the  said  summons  was  served,  by  the 
Sheriff  of  Mercer,  on  the  said  D.  S.  Brown,  President  of  said 
New  England  Manufacturing  Co.  ;  and  this  complainant  believes 
and  charges,  that  the  said  D.  S.  Brown  came  to  Trenton  for  the 
purpose  of  enabling  said  Sheriff  to  serve  said  summons  on  him^ 
and  thereby  facilitate  the  obtaining  a  judgment  against  said 
New  England  Manufacturing  Co.  That  a  declaration  has  been 
filed  in  said  suit  in  the  Supreme  Court,  founded  on  the  said  three 
drafts  drawn  on  said  D.  S.  Brown  &  Co.  by  the  said  New  Eng- 
land Manufacturing  Co.,  in  favor  of  Shortridge,  the  Treasurer 
of  said  Co.,  alleged  to  have  been  accepted  and  paid  by  said  D. 
S.  Brown  &  Co. ;  being  the  same  drafts  and  sums  of  money 
mentioned  in  the  declaration  of  trust  executed  by  said  Potts,  and 
to  secure  the  payment  of  which  the  bond  and  mortgage,  set  forth 
in  the  bill  of  complainant  of  said  Potts  were  given.  That  said 
declaration  was  filed  August  24,  1849,  and  that  the  New  Eng- 
land Manufacturing  Co.  have  not  caused  any  appearance  to  be 
entered  or  plea  filed  for  them  in  said  suit  against^them  in  the  Su- 
preme Court. 

That  said  D.  S.  Brown  &  Co.,  having  procured  the  said  D. 
S.  Brown  to  be  elected  President  of  said  New  England  Manu- 
facturing Co.,  and  also  procured  the  election  of  a  majority  of 
directors  either  directly  interested  in  their  Co.  or  subservient  to 
their  wishes  and  under  their  control,  will  not  authorize  or  per- 
mit any  appearance  to  be  entered  or  plea  filed  for  said  New 
England  Manufacturing  Co.,  or  any  defence  to  be  made  in  said 
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Buit  in  the  Supreme  Court  against  their  demands ;  and  that  it 
is  the  intention  of  said  D.  S.  Brown  &  Co.  to  prevent  any  in- 
vestigation into  the  justice  or  legality  of  their  claims  and  de- 
mands against  said  New  England  Manufacturing  Co.,  in  said 
suit  in  the  Supreme  Court,  by  causing  a  judgment  by  default  to 
be  entered  at  the  present  term  of  the  Supreme  Court  against  the 
Sttid  New  England  Manufacturing  Co.  for  want  of  a  plea,  and 
ihos  to  establish  against  said  New  England  Manufacturing  Co. 
tiieir  claims  to  a  much  larger  amount  than  is  fairly  and  equita> 
biy  due  to  said  D.  S.  Brown  &  Co.  on  a  full  and  fair  investiga- 
tion and  settlement  of  their  accounts  with  the  said  New  England 
Manufacturing  Co. 

That,  from  the  best  information  the  complainant  can  obtain 
on  the  subject,  he  verily  believes,  if  a  fair  statement  and  settle- 
ment of  said  accounts  can  be  had  under  the  direction  of  this 
Court,  the  New  England  Manufacturing  Co.  would  appear  to  be 
the  creditor,  and  not  the  debtor  of  the  said  D.  S.  Brown  &  Co. 

That  this  complainant  believes  and  charges,  that  the  said  D . 
S.  Brown  and  Robert  F.  Walsh,  two  of  the  members  of  said 
firm  of  D.  S.  Brown  &  Co.,  failing  to  accomplish  their  plan  of 
obtaining  a  sale  of  the  mill  and  premises  of  said  New  England 
Manufacturing  Co.  by  means  of  the  said  bill  of  foreclosure  filed 
by  said  Potts,  have  caused  said  suit  to  be  brought  in  said  Su- 
preme Court  for  the  purpose  and  with  the  intention  of  having 
the  property  of  said  New  England  Manufacturing  Co.  sold  at 
Sheriff's  sale,  in  order  that  they,  or  the  said  D.  S.  Brown,  or  the 
said  D.  S.  Brown  &  Co.,  may  purchase  the  same  at  a  price  below 
its  fair  value. 

The  bill  prays,  that  the  said  D.  S.  Brown  &  Co.  may  come  to 
a  fair  settlement  of  their  accounts  with  the  said  New  England 
Manufacturing  Co.  as  agents,  factors  and  commission  merchants 
of  said  New  England  Manufacturing  Co.,  and  otherwise,  under 
the  directions  of  this  Court ;  and  that  the  said  D.  S.  Brown, 
Robert  F.  Walsh,  Benjamin  F.  Tredick,  George  F.  Peabody 
and  Charles  S.  Peasley  may  be  restrained  by  injunction  from 
further  prosecuting  their  said  suit  in  the  Supreme  Court  against 
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the  New  England  Manufacturing  Co.,  until  the  further  order  of 
this  Court ;  and  for  such  other  and  further  relief,  &c. 

The  New  England  Manufacturing  Co.  is,  also,  made  defend- 
ant in  this  bill. 

The  defendants  composing  the  firm  of  D.  S.  Brown  &  Co. 
put  in  an  answer  ;  and  testimony  was  taken  on  both  sides ;  and 
the  cause  was  brought  to  hearing  on  the  pleadings  and  evidence. 

W,  Hoisted  for  the  complainant.  He  cited  11  Metcalfe  210 ; 
13  Ves.  430 ;  3  Hen.  and  Mun.  89  ;  6  John.  Ch.  413 ;  2 
Ih.  210  5  4  Barb.  Rep.  626  2  Port.  Rep.  351 ;  5  Ban^.  54 ;  1 
Hoff.  Ch.  294 ;  Paley  on  Agency,  94,  98,  99 ;  5  Com.  Dig. 
Factory  B. ;  11  Mass.  Rep.  27,  97, 228 ;  5  John.  Ch.  429,  632 
8  Jf.  Hamp.  Rep.  504  ;  4  Cow.  645  j  1  Sim.  and  Stuarty  338 
5  Denioy  567,  577 ;  4  John.  Ch.  596,  7  ;  1  Kelley^s  Rep.  876 
27  Maine  Rep.  509 ;  2  Greenes  Ch.  300 ;  1  Halst.  Rep.  408 
Beam  PL  in  Eq.  229,  233  ;  Willey^sformsy  550 ;  Story^s  Eq 
P/..802;  7  Paige,  573;  15  Wend.  83;  1  Ch.  cases,  55;  2 
Freeman^s  Rep.  183. 

C.  S.  Green  and  P.  D.  Vroom  for  the  defendants  D.  B. 
Brown  &  Co.  They  cited  2  Edw.  Ch.  13, 23  ;  .^ng.  and  Ames 
on  Corp.  158,  170,  sec.  9;  3  Bro.  Ch.  439;  2  Jlnstruther^ 
495 ;  5  Bamw.  fy  Aid.  34,  in  7  Eng.  C.  L.  Rep.  13 ;  9  Ves. 
223 ;  4  Carrington  and  Payne,  124,  in  19  Eng.  C.  L.  Rep. 
804;  3  Campb.RepiGI,  402;  Baldw.Rep.  540;  5  Cow.  587; 
1  Wend.  521 ;  15  John  Rep.  409  ;  Ang.  k  Am^s  on  Corp.  131, 
2;  Pally  on  Agency,  113,  114,  and  note;  4  Mason^s  Rep» 
296 ;  lAvermore  on  Agency,  50 ;  1  Mad.  Ch.  Pr.  82,  3 ;  1 
Story^s  Eq.  PL,  sec.  523,  4,  5  ;  Paley  on  Agency,  52,  and  note'; 
7  Cranch,  147|;  9  Pick.  Rep.  212 ;  2  Freemanh  Rep.  31 ;  3 
Wash.  350,  402  ;  Story^s  Eq.  PL,  sec.  798,  and  note. 

The  Chancellor.  A.  and  B.  own  a  manufacturing  estab- 
lishment, each  owing  half,  in  common.  They  obtain  an  act  in- 
corporating a  company;  subscribe,  each,  for  half  the  stock, 
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excepting  four  shares^  which  are  put  in  the  names  of  four  other 
persons,  merely  for  the  purpose  of  haying  a  sufficient  number  of 
stockholders  to  organize  the  Company  in  the  manner  directed  by 
the  act  of  incorporation.  After  the  organization  of  the  Compa- 
ny, by  the  election  of  Directors,  A.  and  B.  continue  to  conduct 
ihe  business  as  before  the  act  of  incorporation,  by  and  between 
themselves  as  individuals,  the  Company  not  acting  by  its  Board. 
In  this  state  of  things,  an  account  is  made  out  by  A.  against  the 
■Company,  and  B.  assents  to  it ;  there  being  no  action  of  the 
Board  assenting  to  it.  Afterwards,  C.  became  a  bona  fide  as- 
signee of  the  interest  of  B.  in  the  Company,  and  asks  an  account 
of  the  dealings  between  A.  and  the  Company.  Does  the  assent 
of  B.,  so  given  to  the  account  of  A.  against  the  Company,  bar 
the  Company,  or  C.  as  a  stockholder  of  the  Company,  from 
the  time  of  such  assent  by  B.  to  the  said  account  of  A.  against 
the  Company  1  Is  it  a  case  in  which  C.  should  be  put  to  filing 
a  bill  to  surcharge  and  falsify  the  account  of  A.  1 

Persons  obtaining,  by  an  act  of  incorporation,  the  advantages 
of  an  incorporation,  should  be  held,  and  that  strictly,  to  conduct 
their  business  as  a  corporation,  and  in  the  manner  required  by 
the  act  of  incorporation.  One  of  the  advantages  of  a  corpora- 
tion is,  that  the  stockholders  can  only  lose  the  amount  invested 
in  the  corporation  ;  their  other  property  not  being  liable  for  die 
debts  of  the  Company.  But  two  persons  doing  business  in  the 
manner  above  stated,  under  an  act  of  incorporation,  are  in 
reality  but  an  ordinary  partnership,  and  should  be  liable  to  debts 
to  the  whole  amount  of  their  property,  as  well  that  invested  in 
such  business  as  that  possessed  by  them  disconnected  with  that 
business.  The  obtaining  an  act  of  incorporation  by  two  men,  to 
be  used  by  them  as  above  stated,  is  a  fraud  upon  the  communi- 
ty. And  it  would  be  encouraging  such  fraud  to  permit  them  to 
conduct  their  business  simply  as  two  individuals  composing  an 
ordinary  partnership  conduct  their  business.  They  must  be  held 
to  conduct  their  business  as  a  corporation,  and  be  governed  by 
the  law  of  corporations. 

Brown  &  Co.  were  commission  merchants  in  Philadelphia,  to 
whom  the  New  England  Manufacturing  Co.  sent  goods  mana- 
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factnred  by  them,  in  their  brown  state,  to  be  sold.  Brown  &  Co. 
sent  some  of  these  goods  to  a  printing  establishment  in  Pennsyl- 
Tania,  and  had  them  printed,  and  then  sold  them. 

If  Brown  &  Co.  were  not  authorized  to  print  the  brown  goods^ 
I  think  the  course  to  be  taken  will  be,  that  where  the  printing 
was  adrantageous  to  the  Manufacturing  Company,  they  shall 
have  the  benefit  of  it ;  that  is,  if  by  the  sale  of  printed  goods 
more  is  received  than  'sufficient  to  pay  for  the  goods  and  the 
printing,  the  printing  shall  be  deducted,  and  the  residue  go  to 
the  account  of  the  Manufacturiug  Company ;  and  if  there  is  a 
loss  by  printing,  the  Manufacturing  Co.  be  credited  with  the 
value  of  the  goods  in  the  brown  state.  No  commissions  on  the 
expense  of  printing  should  be  allowed. 

My  impression  is,  that  Brown  &  Co.  were  not  authorized  to 
cause  the  goods  to  be  printed. 

The  credit  which  Brown  &  Co.  claim  for  short  measure  in  the 
goods  sent  them  must  be  struck  out,  under  the  testimony. 
There  is  no  proper  proof  to  contradict  Benson  as  to  measure. 

The  complainant's  stock  was  transferred  to  him  July  7^% 
1847.  The  last  of  the  three  drafts  did  not  become  due  till  Oc- 
tober 25tb,  1847.  I  think  the  complainant  entitled  to  an  ac- 
count, in  order  to  ascertain  whether  D.  S.  Brown  &  Co.  had 
funds  on  that  day. 

In  December,  1845,  the  Manufacturing  Co.  owed,  by  Brown's 
own  statement,  but  $1,597.64;  and  that  was  paid.  From  that 
time  the  charges  for  interest  amount  to  over  $10,000.  Tins 
cannot  be  right. 

The  suit  in  the  Supreme  Court  is  for  the  recovery  of  the 
Jttnount  of  three  drafts  drawn  by  the  New  England  Manufactur- 
ing Co.  on  D.  S.  Brown  &  Co.,  and  accepted  by  D.  S.  Brown 
&  Co.  Prima^acie  the  acceptance  shows  that  the  New  England 
Manufacturing  Co.  had  funds  in  the  hands  of  Brown  &  Co.  to  the 
amount  of  the  drafts.  The  plaintififs  in  the  suit  in  the  Supreme 
Court  allege,  that  the  drafts  were  accepted  by  D.  S.  Brown 
&  Co.  for  the  accommodation  of  the  New  England  Manufactur- 
ing Co.,  and  were  paid  without  funds  of  said  Manufacturing 
Co.  in  their  hands.    The  complainant  in  this  suit,  a  stockholder 
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of  the  said  New  England  Manufacturing  Co.,  denies  this  allega- 
tion.  The  bill  and  the  facts  admitted  show,  that  it  was  imprac- 
ticable for  this  complainant  or  the  said  New  England  Manufac- 
taring  Co.  to  make  any  defence  in  the  said  suit  at  law.  And 
ander  these  circumstances  the  complainant  comes  here  for  ao 
account  between  said  Brown  &  Co.  and  the  said  New  England 
Manufacturing  Co.  I  see  no  reason  why  the  account  should  not 
extend  subsequent  to  the  maturity  of  the  drafts :  the  whole  case 
should  be  settled  here. 

Brown  &  Co.  sent  some  of  the  goods,  received  by  them  in 
Philadelphia  as  commission  merchants  for  sale,  to  New  York 
and  Boston,  for  sale,  and  the  merchants  there,  to  whom  they 
were  sent,  charged  5  per  cent,  for  sale  and  guarantee;  and 
Brown  &  Co.  charge  2  1-2  for  guaranteeing  the  goodness  of  the 
New  York  or  Boston  merchants.  This  cannot  be  allowed.  If  a 
commission  merchant  in  Philadelphia  to  whom  goods  are  sent  for 
sale,  at  5  per  cent,  commission  on  sales  and  for  guaranteeing 
sales,  receives  more  than  he  can  sell  in  that  market,  he  is  not  at 
liberty  to  send  what  he  cannot  sell  in  Philadelphia  to  New  York, 
to  a  commission  merchant  there,  and  allow  him  ihe  5  per  cent, 
for  sale  and  guarantee,  and  charge  the  consignor  2 1-2  per  cent, 
himself.  If  he  were,  he  might,  on  goods  sent  to  Philadelphia  to 
him  for  sale,  after  making  his  5  per  cent,  on  all  that  could  be 
Sold  in  Philadelphia,  get  2 1-2  per  cent,  on  all  that  could  be  sold 
in  other  markets,  though  commission  merchants  in  those  mar- 
kets sell  at  5  per  cent,  on  sales  and  guarantee. 

A  manufacturing  company  would  not  send  goods  through  Phil- 
adelphia to  New  York  and  Boston,  and  be  thus  subjected  to 
7 1-2  per  cent.,  when  they  could  send  them  direct  to  New  York 
and  Boston  and  have  sales  made  and  guaranteed  for  6  per  cent. 

The  manufacturer  cannot  be  supposed  to  intend  to  send  to 
one  market  more  than  can  be  sold  there.  The  course  would  be, 
after  stocking  that  market,  for  the  manufacturer  himself  to  send 
to  other  markets. 

It  was  said  in  argument,  that  where  the  complainant  goes  for  a 
general  account  and  it  turns  out  there  has  been  a  settled  account^ 
be  must  amend,  and  surcharge  and  falsify.    This  supposes  that 
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an  account  is  given  by  the  defendants.  How  else  can  he  amend, 
and  surcharge  and  falsify  ?  No  account  has  been  given  here  ; 
and  a  settled  account  has  not  been  pleaded,  or  properly  set  up 
by  answer. 

I  do  not  think  it  safe  to  direct  that  rests  shall  be  made  at  any 
certain  periods.  It  may  be  that  at  the  end  of  a  year  the  balance 
against  the  manufacturing  company  is  $10,000,  and  that  in  a 
month  after,  sales  are  made  to  $10,000. 

It  will  be  left  to  the  Master  to  state  the  interest  account  as 
the  nature  of  the  account,  the  times  of  advances  and  the  times  of 
receipts  from  sales  being  regarded,  requires. 

Account  ordered. 
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Elizabeth  S.  Fisher  and  Lucretia  S.  Fisher  v.  Gideoh 
Quick,  Jacob  F.  Quick  and  John  Quick,  Execators  of 
John  Quick*  deceased,  and  others* 

p.,  by  will,  gare  one-fourth  of  hb  personal  Mtate  to  Q.,  in  trust  for  P/s  granddaughter, 
M.  F.,  a  daughter  of  Q.,  to  bo  paid  to  her  bj  the  B%id  Q.  as  her  necessities  might  re- 
quire. The  amount  of  the  trust  fund  reoeired  bj  Q.  was  $2,09*.  Q.  bought  a  hooie 
and  lot,  for  $2,500,  and  took  a  deed  for  it  tA  himnelf ;  and  M.  F.  and  her  fhmHj 
liTed  in  it  three  years,  with  Q.'s  pwmisaion,  and  without  paying  him  rant.  During 
the  tim«  Q.  expended  $500  in  repairing  the  heuM.  After  U.  F.  and  her  fiunilj  left 
the  house,  Q.  expended  $522  more  in  repair.  After  the  death  •f  F.,  Q.  sold  the 
property  for  $3,000.  Q.  rendered  a  trust  account  based  on  the  principle  of  charg- 
ing the  tnist  fund  with  the  loss  coniequent  upon  the  purchase  of  the  laid  properlf. 

Beld :  that  he  was  not  entitled  to  do  so. 

Hddjuriker:  that^  on  the  death  of  M.  F.,  the  add  tniet  ftind  beloDged  «o  her  chil- 
dren. .^ 

This  cause  was  decided  at  the  December  term,  1850. 

The  bill,  filed  March  25th,  1847,  states,  that  Peter  Prall 
died,  March  2d,  1829,  leaving  a  will,  by  which,  after  deYiBinghis 
real  estate,  and  giving  a  number  of  specific  and  pecuniary  lega- 
cies, he  gave  all  the  residue  of  his  personal  estate  as  follows :  to 
his  grandson,  Peter  P.  Quick,  one-fourth ;  to  the  three  sons  of 
his  grandson,  Gideon  Quick,  one-fourth ;  to  his  granddaughter, 
Fanny  Wiggins,  one-fourth ;  and  the  remaining  fourth  to  his 
son-in-law,  John  P,  Quick,  in  trust  for  the  use,  benefit  and  sup- 
port of  his  granddaughter,  Mary  Fisher,  to  be  paid  to  her  by  the 
said  John  P.  Quick  as  her  necessities  may  require ;  and  ap- 
pointed his  son  Abraham  Prall,  his  son-in-law  John  P.  Quick, 
and  his  grandson  Peter  P.  Quick,  executors. 

That  John  P.  Quick  and  Peter  P.  Quick  proved  the  will. 

That  by  the  final  accounts  of  said  two  executors  who  proved 
the  will,  allowed  by  the  Orphans'  Court  of  Hunterdon,  in  Feb- 
ruary, 1831,  a  balance  of  personal  estate,  after  paying  debtSi 
testamentary  expenses  and  legacies,  was  found  remaining  in  their 
hands,  of  $8,717.16  1-2. 
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That  said  John  P.  Quick,  on  or  about  April  1, 1880,  received 
the  fourth  of  said  residue,  |2,179.28,  in  trust  for  said  Mary 
Fisher ;  and  that  said  John  did,  during  the  life  of  said  Mary, 
from  time  to  time,  pay  to  her  small  sums  of  money,  towards  her 
support,  on  account  of  said  trust  fund ;  but  the  whole  of  said 
payment  did  not,  as  the  complainants  have  been  informed  and 
believe,  amount  to  as  much  as  the  lawful  interest  of  the  said 
fund. 

That  the  said  Mary  Fisher  died  intestate,  February  6, 1885, 
leaving  six  children,  namely,  Catharine  M.,  wife  of  Cortenus 
S.  YouDg,  Peter  F.  Fisher,  Fanny  Fisher,  Israel  Fisher  and  the 
complainants. 

That  said  Fanny  Fisher  died,  December  6th,  1843,  intestate 
and  without  issue. 

That  said  John  P.  Quick  died,  December  29th,  1845,  leaving 
ajlarge  real  and  personal  estate,  and  leaving  a  will,  of  which  he 
appointed  his  son  Gideon  Quick  and  his  grandsons  Jacob  F« 
Quick  and  John  Quick,  executors,  who  all  proved  his  will. 

That  the  co^nplainants  are  informed,  and  believe,  that  the  s^d 
John  P.  Quick,  the  said  trustee,  in  his  life  time,  and  after  the 
death  of  the  said  Mary  Fisher  had  a  settlement  of  some  kind 
with  the  said  Cortenus  S.  Young,  in  right  of  his  said  wifes  Peter 
F.  Fisher  and  Israel  Fisher,  for  and  on  account  of  the  ehares  of 
said  trust  fund  to  which  they  became  entitled  on  the  death  of 
said  Mary  Fisher ;  but  what  the  nature  and  terms  of  such  set- 
tlement were,  the  complainants  do  not  certainly  know. 

The  bill  prays,  that  the  said  defendants  the  executors  of  John 
P.  Quick  may  account  for  the  moneys  and  effects  which  came  to 
the  hands  of  said  John  P.  Quick  in  trust  for  the  said  Mary 
Fisher,  under  the  said  will  of  Peter  Prall,  deceased ;  and  that 
the  defendants  Cortenus  S.  Young  and  Catharine  his  wife,  P« 
F.  Fisher  and  Israel  Fisher  may  set  forth  whether  the  said  John 
P.  Quick,  in  his  life  time,  ever  accounted  with  them  or  either  of 
them  I  and  that  said  two-sixths  of  the  clear  residue  of  said  trust 
fund  at  the  death  of  Mary  Fisher,  with  the  interest  which  has 
flinee  accrued  thereon,  may  be  decreed  to  be  paid  by  the  said 
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executors  of  John  P.  Quick  to  the  complainants  ;  and  for  such 
other  and  further  relief  &c. 

The  answer  of  the  executors  of  John  P.  Quick  states,  that 
they  have  always  been  willing  to  pay  to  the  complainants  the 
two  sixths  parts  of  the  principal  of  said  trust  fund,  after  deduct- 
ing the  payments  made  to  their  mother,  and  which,  these  defend- 
ants aver,  they  have  always  heard  from  the  said  John  P.  Quick 
he  intended  to  pay  them,  had  he  lived  until  they,  respectively, 
attained  twenty-one,  or  else  to  give  them  the  same  amount  some 
other  way  ;  and  that  ho  has  so  paid  in  full  all  the  other  children 
of  the  said  Mary  Fisher,  deceased,  who  arrived  at  twenty-one 
before  his  decease.  But  not  because  he  considered  himself 
compelled  so  to  do,  but  because  the  said  children  of  the  said 
Mary  were  his  grandchildren,  and  he  was  willing  and  anuous, 
and  always  intended  they  should  have  that  amount  in  some  way, 
cither  by  his  will  or  otherwise,  besides  what  he  intended  to  leave 
them  out  of  his  other  estate.  But  these  defendants  deny,  that 
they  are  legally  or  equitably  bound  to  pay  the  said  two  sixth 
parts  of  the  said  residue ;  and  allege,  that  they,  as  well  as  the 
said  John  P.  Quick,  in  his  life  time,  were  always  informed,  that 
whatever  sum  might  remain  of  said  bequest  to  him,  after  being 
applied  as  directed  by  the  will  of  Peter  Prall  towards  the  sup- 
port of  the  said  Mary  Fisher  as  her  necessities  might  reqmre, 
belonged  to  him  absolutely. 

They  say,  that  the  said  Mary  was  the  wife  of  one  Amos  Fisher, 
who  was  in  good  health  and  vigorous  constitution,  and  that,  some 
time  in  1829  and  1830,  prior  to  the  settlement  of  the  estate  of 
said  Peter  Prall,  and  before  the  said  John  P.  Quick  had  received 
BO  much  as  $100  of  the  said  trust  fund,  as  appears  by  acconntfl 
found  among  his  papers  since  his  death,  she  and  her  said  hus- 
band and  his  friends  all  became  anxious  that  the  said  John  P* 
Quick  should  apply  the  residue  of  the  said  trust  fund  which  then 
remained  towards  the  purchase  of  a  certain  tavern  property  in 
New  Brunswick,  which  the  said  Mary  and  her  husband  wished 
to  occupy ;  urging  and  insisting,  that  the  application  of  the  said 
fund  in  this  way  would  be  more  advantageous  to  the  said  Mary 
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and  her  family  than  in  any  other  way ;  that  it  would  aflford  the 
said  Amos  an  opportunity  to  apply  his  personal  labor  and  atten- 
tion in  a  profitable  way  towards  making  a  support  for  his  family ; 
and  urging,  that  the  said  property  was  then  oflfered  at  a  very  low 
rate ;  and  stating,  that  the  deed  therefor  could  be  taken  in  the 
name  of  said  J.  P.  Quick,  which  would  always  afford  a  security 
for  the  safety  of  the  fund. 

That  said  J.  P.  Quick,  at  first  strongly  objected  to  said  pur- 
chase, fearing  that  some  difficulty  might  grow  out  of  it,  and  de- 
clined making  said  investment,  as  ho  was  getting  in  years,  and 
the  property  lay  some  twenty-five  miles  from  his  residence. 

But  upon  the  repeated  solicitations  of  his  daughter,  and  being 
urged  by  the  friends  and  connections  of  the  said  Amos,  as  well 
as  by  the  said  Amos  and  his  wife,  and  being  desirous  to  gratify 
his  daughter,  he  finally  permitted  himself  to  be  taken,  by  one  of 
tl(e  brothers  of  said  Amos,  to  look  at  the  said  property,  and 
finally,  by  the  persuasion  of  his  said  daughter  and  friends,  reluc- 
tantly consented  to  the  purchase  of  said  property  with  the  said 
trust  fund  as  aforesaid.  That  he  bought  said  property  for 
$2,500,  then  considered  a  very  low  price,  but  being  near  0500 
more  than  came  to  his  hands  of  the  said  trust  fund,  after  what 
he  had  then  paid  to  the  said  Mary  Fisher  ;  and  took  the  deed  in 
his  own  name,  dated  February  28th,  1830. 

That  said  property  was  then  considerably  out  of  repair,  and 
required  considerable  expenditure  to  put  it  in  order  for  the  use 
of  his  said  daughter  and  her  husband  and  the  family. 

That  in  the  winter  or  spring  of  1830,  the  said  Amos,  with  his 
family,  moved  into  the  said  tavern  property,  where  they  re- 
mained until  about  May  1,  1833,  without  accounting  to  said  J. 
P.  Quick  for  any  rent. 

That,  within  a  year  after  they  moved  into  the  said  house,  J. 
P.  Quick  paid  §500  for  repairs  to  the  said  property,  making,  in 
all,  01,000  more  invested  in  said  property  than  the  amount  of 
said  trust  fund. 

That,  in  the  last  year  during  which  said  Amos  and  his  family 
occupied  said  property,  as  these  defendants  have  been  informed 
and  believe,  the  health  of  the  said  Mary  somewhat  declined,  and 
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the  custom  fell  off,  the  said  Amos  DOt  proving  himself  very  effi- 
cient in  the  prosecution  of  his  business ;  and  the  said  Mary  be- 
came satisfied  that  it  was  not  profitable  longer  to  keep  a  public 
house,  and  determined  to  abandon  the  same,  and  did,  with  her 
husband  and  family,  leave  the  said  property  about  May  1, 18S3, 
when  they  obtained  the  consent  of  the  said  J.  P.  Quick  to  rent 
said  tavern  to  one  Huff,  for  $225  a  year ;  and  that  the  property 
was  rented  to  said  Huff,  at  the  request  of  said  Amos  Fisher  and 
wife,  by  the  said  J.  P.  Quick ;  and  they  rented  a  smaller  and 
less  expensive  tenement,  to  which  they  removed,  and  which  they 
continued  to  occupy  until  the  death  of  said  Mary,  as  these  de- 
fendants have  been  informed. 

That  Huff  failed,  and  ran  away,  early  in  1834,  leaving,  as 
they  have  understood  and  believe,  some  part  of  the  rent  unpaid; 
after  which  the  said  house  remained  some  time  unoccupied,  until 
afterwards  rented  by  one  Strong. 

That  these  defendants  have  been  informed,  that  said  Huff 
never  accounted  to  said  J.  P.  Quick  for  any  rent  for  said  prop- 
erty, but  that  whatever  he  paid  he  accounted  for  to  said  Mary 
Fisher  and  her  said  husband,  but  to  what  amount  they  are  not 
able  to  state.  And  they  allege,  that  said  J.  P.  Qmck  never  re- 
ceived any  rent  for  said  property  during  the  life  of  the  said 
Mary ;  but  that,  after  having  purchased  it  for  her  benefit  and 
at  her  request,  he  left  the  management  of  it  to  her  and  her  hus- 
band so  long  as  she  lived,  and  permitted  her  to  take  the  profits 
thereof. 

That  they  have  been  informed  and  believe,  that,  some  time  in 
August,  or  September,  1834,  the  said  Strong  rented  and  moved 
into  said  tavern  house,  and  remained  until  it  was  sold,  on  the 
1st  of  May,  1836,  and  who,  after  the  death  of  said  Mary,  paid 
the  rent  thereof  to  said  J.  P.  Quick,  at  the  rate  of  $225  a  year. 

They  allege,  that,  on  the  19th  of  June,  1835,  a  tornado  swept 
over  New  Brunswick,  whereby  the  said  property  was  so  mudi 
injured,  that  said  J.  P.  Quick  was  compelled  to,  and  did  pay 
$522.70  for  the  repairs  necessary  to  be  made  before  the  proper^ 
could  be  sold,  or  in  any  way  profitably  disposed  of. 

That,  during  the  life  of  said  Mary,  she  was  opposed  to  the 
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Bale  of  said  property,  because  it  was  renting  for  a  sum  over  and 
above  the  interest  on  the  cost  of  it.  But,  as  soon  as  said  Mary 
died,  the  said  J.  P.  Quick  was  desirous  to  sell  said  property, 
and  offered  the  same,  but  was  not  able  to  effect  a  sale  of  it  until 
September,  1836,  when  he  sold  it  to  J.  D.  Scough,  for  $3,000, 
the  highest  price  he  could  get  for  it,  to  be  paid  on  the  1st  of  May 
then  next. 

That  these  defendants  have  been  informed  and  believe,  that, 
after  the  death  of  the  said  Mary,  and  after  some  of  her  children 
had  attained  twenty-one,  about  the  1st  of  March,  1841,  the  said 
J.  P.  Quick  made  a  statement  of  his  accounts  as  trustee  as 
aforesaid,  and  which  he  then  filed  in  the  Surrogate's  office  of 
Hunterdon,  which  account  was  based  on  the  position  that  said 
property  was  purchased  for  the  benefit  of  the  said  Mary,  and 
that  whatever  loss  had  occurred  thereon  was  to  be  borne  by  the 
said  trust  fund ;  but  which  has  since  been  mislaid  or  lost,  and 
cannot  be  found.  That  they  find  among  the  papers  of  said  J. 
P.  Quick,  a  paper  which,  they  are  informed  and  believe,  is  a 
copy  of  the  same,  and  which  is  as  follows  :  (it  is  set  out) :  which 
said  account  is  based  on  the  principle  of  charging  said  trust 
fund  with  the  loss  consequent  upon  the  purchase  of  said  property, 
and  of  which,  these  defendants  allege,  the  said  J.  P.  Quick  in- 
formed said  heirs  at  the  time  of  his  several  settlements  with 
them,  respectively,  as  after  mentioned. 

That,  after  filing  said  account  in  the  Surrogate's  office,  the 
said  J.  P.  Quick  proceeded  to  settle  with  four  of  the  children  of 
of  said  Mary  Fisher,  who  arrived  at  twenty-one  before  his  death ; 
and  after  having  presented  them  the  said  copy  of  said  account, 
with  no  item  of  which  either  of  them  found  any  fault,  he  settled 
the  same  with  each,  and  took  their  discharges  in  full. 

That  in  and  by  the  will  of  the  said  Peter  Prall  it  is  directed, 
if  any  of  his  legatees  should  die  without  having  received  the  leg- 
acy bequeathed  to  them,  leaving  heirs  under  twenty-one,  that 
then  his  executors  should  place  the  share  of  such  heirs  at  inter- 
est, and  pay  the  same,  with  the  interest  thereon,  to  them  as  they, 
respectively,  attained  twenty-one 

That,  since  the  death  of  said  J.  P.  Quick,  and  on  the  Uih  of 
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July,  1846,  they  caused  the  said  sum  of  $183.27,  with  the  in- 
terest  thereon  from  May,  1841,  to  be  tendered  to  the  guardian 
of  Elizabeth  Fisher,  one  of  the  complainants,  and  that  he  refused 
to  accept  it.  The  answer  states,  also,  a  tender  to  the  said  Elis- 
abeth after  she  attained  twenty-one,  and  that  she  refused  to  ac- 
cept the  said  sum. 

They  say  they  are  informed  and  believe,  that,  shortly  after 
the  death  of  said  Mary  Fisher,  the  said  J.  P.  Qaick  made  a  will, 
by  which  he  bequeathed  a  considerable  sum  of  money  to  the 
heirs  of  the  said  Mary  Fisher  on  account  of  what  remained  in 
his  hands  unexpended  of  the  said  trust  estate,  under  the  impres- 
sion and  belief,  that  they  had  no  right  to  call  upon  him  to  ac- 
count for  the  same,  but  intending  that  they  should,  notwithstand- 
ing, have  the  benefit  thereof;  and  when,  therefore,  afterwards, 
and  shortly  previous  to  the  settlement  with  part  of  the  heirs,  in 
1841,  those  of  them  who  had  attained  twenty-one  expressed 
some  dissatisfaction,  and  desired  a  settlement  of  said  trust  fund, 
and  payment  of  their  shares,  the  said  John  P.  Quick,  without 
objection,  made  the  settlement  and  payment  above  stated; 
which  they  all  appeared  to  acquiesce  in,  until  after  the  death  of 
said  John  P.  Quick. 

They  say,  that,  in  and  by  the  last  will  of  the  said  John  P. 
Quick,  among  other  things,  he  bequeathed  the  sum  of  $2,000  to 
be  equally  divided  among  his  said  grandchildren,  the  children  of 
the  said  Mary  Fisher,  in  one  year  after  his  decease,  as  they  ar- 
rived at  age. 

They  allege  that  they  are  informed  and  believe,  that,  shortly 
after  the  said  settlement  with  the  heirs  above  mentioned,  in  the 
spring  of  1841,  the  said  John  P.  Quick  made  and  executed  ft 
will  in  which,  recollecting  the  recent  dissatisfaction  of  said  heirs 
in  reference  to  the  said  trust  fund,  he  left  the  said  sum  of  $2,000 
to  be  distributed  among  the  said  children  of  the  said  Mary 
Fisher,  upon  the  express  condition  only,  that  they  should  make 
no  disturbance  in  regard  to  said  trust  fund,  and  that  if  any  of 
them  should  make  any  difficulty  in  regard  thereto,  or  attempt  to 
recover  any  larger  sum  than  appeared  to  be  due  by  the  said  ac- 
count^  such  children  should  lose  the  benefit  of  said  bequest* 
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Bat  that,  afterwards,  finding  they  all  aoqoiesoed  in  said  settle* 
ment  for  so  long  a  time,  and  the  principle  and  details  of  said 
settlement  having  been  recognized  and  consented  to,  at  eo  many 
di£ferent  periods,  by  four  ont  of  the  six  of  said  heirs,  in  their 
several  settlements,  when  he  came  to  ezecnte  his  last  will  above 
mentioned,  he  remarked  to  the  scrivener  who  prepared  the  said 
last  will,  that  that  prohibitory  clanse  might  as  well  be  omitted, 
at  the  same  time  giving  as  a  reason,  that  it  was  not  now  neoeg* 
sary,  because  said  children  were  perfectly  satisfied  with  the  ad-* 
justment  of  said  tmst  estate ;  in  consequence  of  which,  said  pro- 
hibitory clause  was  omitted  in  said  last  will. 

That,  at  the  time  of  filing  the  si^d  account,  the  said  James  P» 
Quick  had,  as  they  have  been  informed  and  believe,  rec^pts  and 
vouchers  for  each  and  every  charge  against  said  trust  estate  con- 
tained in  said  account ;  but,  believing  the  same  to  be  ended, 
and  no  further  question  ever  likely  to  arise  concerning  the  same, 
as  appeared  from  the  acquiescence  of  all  parties  concerned,  ha 
became  less  careful  of  said  vouchers,  or  by  some  means  some  of 
them  have  been  mislaid  and  cannot  be  found  by  these  defend- 
ants ;  but  which  payments  they  hope  to  be  able  mainly  to  supply 
by  parol  proof. 

They  insist,  that  by  the  terms  of  the  bequest  in  said  PralPtf 
will  to  James  P.  Quick  in  trust  for  the  use,  benefit  and  behoof 
of  said  Mary  Fisher,  neither  the  said  James  P.  Quick,  nor  these 
defendants  as  his  executors,  are  liable  to  pay  any  interest  on  aaid 
trust  fund  during  the  life  of  said  Mary,  even  if  her  heirs  are  en- 
titled to  the  surplus  of  said  fund  remaining  unexpended  after  her 
death ;  because  by  said  will  the  said  truRt  fund  was  placed  at 
his  diBcretion,  to  apply  as  he  thought  proper,  and,  besides,  was 
contemplated  constantly  to  remain  in  his  hands  to  answer  present 
necessities  of  the  said  Mary. 

And  they  further  insist,  if  in  liie  opinion  of  the  Court  the 
aaid  heirs  chould  be  considered  as  entitled  to  any  larger  residue 
of  said  trust  fund  than  appears  due  them  by  said  account,  that 
they  should  not  be  permitted  to  take  the  said  legacy  of  $2,000, 
bequeathed  to  them  by  the  last  will  of  said  James  P.  Quick,  be- 
cause the  said  bequest  was  made  expressly  upon  the  condition, 
43 
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that  they  Bhould  receive  no  larger  amount  out  of  said  trust  fund 
ilian  appeared  due  by  said  account ;  or,  at  least,  they  should  be 
decreed  to  surrender  so  much  of  said  legacy  as  they  may  recover 
out  of  said  trust  fund  over  and  above  ^hat  appears  due  them, 
respectively,  by  said  account. 

They  insist,  that  the  present  is  a  stale  claim,  and  ought,  if  at 
all,  to  have  been  prosecuted  durmg  the  life  of  said  James  P. 
Quick,  and  not  to  have  been  left  to  sleep  so  many  years  and 
until  after  his  death,  &c. 

The  defendants  Young  and  wife,  Peter  P.  Fisher  and  Israel 
Fisher  put  in  an  answer,  in  which  they  say,  that,  after  the  death 
of  said  Mary  Fisherj  they  applied  to  said  James  P.  Quick,  and 
demanded,  that  he  should  render  to  them  an  account  of  s^d 
trust  fund,  and  of  the  payments  out  of  the  same,  and  pay  them 
their  respective  shares  of  the  residue.  That  said  James  P. 
Quick  at  first  refused  to  pay  anything,  pretending  tiiat  there  was 
little  or  no  surplus.  That  he  always  refused  to  render  any  ac- 
•ount  of  said  trust  fund,  and  of  the  payments  of  the  same. 

That,  after  such  refusal  to  account  or  to  pay,  he  stated  to 
thtm,  that  he  wiould  pay  them  their  shares  if  they  would  give 
him  receipts  in  full,  and  assured  them  that  $180,  or  thereabouts, 
the  precise  sum  they  do  not  now  recollect,  was  the  full  amouut 
of  each  sixth  part.  And  these  defendants,  being  the  grand- 
children of  said  James  P.  Quick,  and  confiding  in  his  represen- 
tations, were  induced  to  accept  the  said  sum,  each.  And,  on 
thD  receipt  of  that  sum,  they  believe  they  gave  receipts  in  full. 

They  say,  they  bciieve  they  have  not  receiwd  all  they  should 
tiare  reoeiv.i]^  and  ask,  that  what  may  be  equitable  may  be  de- 
crccil. 

They  join  in  th^  prayer  of  the  bill,  that  an  account  may  be 
taken ;  and  that  they  mny  be  paid  their  respective  shares  of  said 
fond  after  deducting  the  said  payment  received  by  them,  re- 
•pectivdy. 

Tgitimonj  was  taken  on  both  sides. 
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Field  and  Hageman  for  the  complainants.  They  cited  19 
Ves.  416  ;  2  Roper  on  Legacies^  40,  41,  342 ;  Hill  on  Trustees^ 
377,  382,  489,  627,  677;  1  Ves.  Sen.  2685  4  Ves.  483;  1 
Green's  CA.  1 ;  4  Wend.  449 ;  12  lb.  68 ;  8  Beam  fy  Roe,  39T; 
14  TFend.  449;  12  J6- 68- 

W.  Hoisted  and  P.  D.  Vroom  for  the  defendants.  They  cited 
3  Swanst.  64 ;  1  Russell  fy  Mylne,  536  5  2  Roper  on  Leg.  87  5 
2  iS^ory'^  £?.  /wr.  sec.  1109,1111 ;  4  flarr.  JV.  T.  Rep.  109; 
1  PfcA.  630;  13  Mass.  232;  18  Pick.  1,  7;  11  iJ.  871;  6 
Halst.  Rep.  44 ;  3  Mad.  Rep.  396 ;  2  Fw.  Sfen.  87,  9 ;  16 
Ves.  27  ;  WUlis  on  Trustees,  134, 162 ;  6  Mad.  Rep.  426 ;  HiU 
on  Trustees,  486,  496 ;  2  S^ory'^  Eq.  Jur.,  page  869,  878 ;  8 
Mylne  tf  Kean,  411. 

The  Chakcellor.    The  case  is  with  the  complamants.    A 
reference  will  be  ordered,  widi  instructions  to  charge  the  estate 
of  James  P.  Quick  with  the  principal  of  the  trust  fund,  and  witil> 
the  interest  thereon,  and  credit  him  with  a  reasonable  rent  for^ 
property  while  it  was  occupied  by  Mary  Fisher  and  her  fW 
allowing  all  other  proper  credits  for  payments  to  Mary  "^ 

Order  accordingly. 
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Wjc«  H.  Van  Wagenen  and  Anthony  Yeoman  t;.  Mart 
Hopper,  et  al. 

A  Mbs«qaent  mortgagee,  whose  mortgage  was  recorded,  had  notice,  before  takiiig  his 
■Jtiftfi^gfi,  of  a  prior  unreoord^d  mortgage.    MUd^  that  the  latter  had  priority. 

H^peEBon  who  garo  both  mortgages,  though  made  a  party  defbikdanty  was  held 
•anpetent  to  prore  that  the  subsequent  mortgagee  had  notice  of  the  prior  morlgi^e. 

This  cause  was  deoided  at  the  December  term,  1848. 

BiU,  filed  May  14, 1847,  by  William  H.  Van  Wageaenand 
Anthony  Yeoman,  against  John  Coe  and  others,  to  fpreclose  a 
»<»rtgage,  dated  April  23,  1846,  made  by  John  Coe  and  Catha- 
niie  his  wife,  to  the  complainants,  on  two  lots  in  the  bill  dis- 
cribed,  one  containing  78  14-100  acres,  and  the  other,  14  37-100 
apores,  situated  in  the  County  of  Passaic,  to  secure  Uie  sum  of 
'  f^.87 ;  ^hioh  mortgage  was  acknowledged,  on  the  day  of  its 
^  before  Absalom  B.  Woodruff,  a  Master  in  Chancery,  and 

^Acoirded  the  same  day. 
j^^  ^  states,  that,  on  the  2d  of  February,  1846,  the  said 
Willi  m  J^^  ^^  executed  a  mortgage  of  the  same  premises  to 
vfc    ^.,   1,     ^kerman,  to  secure  $2,600 ;  and  that  Ackerman,  on 
Mientioned  mortgl  ^^  °'^''**'  ^^  February,  assigned  the  last 

That  it  appears^^  ^^  defendant,  Albert  Terhune. 
Ae  said  John  Coe  exe^S.^""^'^'  ^^  ^^  County  of  Passaic,  that 
iome  part  thereof,  dated  Ut  f  f  5^; '^  *\'  T!  T^^^i'  "" 
Hopper,  to  secure  to  her  the  V>  ^^^^^'^:  ^^^^"^*  ^^^^ 
fte  said  mortgage,  if  executed  onT^^  f^?  *  ^T '  ^""^ 
•orded  subsequently  to  the  execution^y  '*  ^'"T?  ^*!'  ^^  "" 
plainants'  said  mortgage,  and  that  the  com^"^;* ""[  J'  T' 
af  the  execution  of  the  said  mortgage  to  theiv"/  •       J 

the  existence  of  the  said  mortgage  to  Mary  Ho^^?  d  A^t 
ftey  took  their  said  mortgage  for,  and  gave  therefor  a*l,„,„« 
•onsideration.  ^uaoie 
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Mary  Hopper,  in  her  answer,  admits  the  mortgage  to  Ackei^- 
jnan ;  and  also  the  mortgage  to  the  complainants,  and  that  it 
was  recorded  as  stated  in  the  bill.  And  states,  that,  on  the  2d 
of  March,  1846,  the  said  John  Coe,  by  a  bond  nnder  his  haul 
and  seal,  duly  made  and  executed,  and  bearing  date  the  said  21 
of  March,  1846,  became  bound  to  her  in  $50  to  be  paid  to  her 
annually  during  her  natural  life,  with  a  condition  thereund^ 
written,  that  whereas  the  said  John  Coe,  in  consideration  of  said 
Mary  Hopper  releasing  her  right  of  dower  in  a  certain  lot  on  the 
South  side  of  Passaic  street,  in  Paterson,  of  which  she  was 
tenant  in  dower  in  right  of  her  deceased  husband,  Andrew  G. 
Hopper ;  and  for  the  releasing  of  which  the  said  John  Coe,  in 
and  by  the  said  bond,  agreed  to  pay  her  $50  every  year  from 
the  date  of  the  said  bond,  during  her  life ;  and  for  the  doing  of 
which  the  said  John  did  covenant,  promise  and  agree  to  pay  her 
lihe  said  sum  of  $50  yearly  and  every  year  durmg  her  life,  and 
at  {be  end  of  each  every  year  from  the  date  of  the  said  bond. 
And  she  further  says,  that  the  said  John  Coe,  in  order  to  secur^'^ 
{he  payment  of  the  said  bond,  on  the  said  2d  day  of  Mardii, 
1846,  made  and  executed  to  her  a  certain  mortgage,  condition^ 
for  the  payment  of  the  said  sum  of  $50,  to  be  paid  to  her  yearly, 
and  ev^  year,  and  which  said  first  year  expired  on  the  2d  day 
of  March,  1847.  And  that  the  said  John  Coe,  in  and  by  %a 
said  mortgage,  did  grant,  bargain,  &c.,  to  her,  her  heirs  aiid 
assigns,  all  those  lots,  situate,  &c.,  particularly  described  in  the 
complainant's  bill,  and  in  the  mortgage  of  the  said  Albert  Tei^- 
bone.  And  that  the  said  mortgage  was  upon  the  condition  tb»t 
if  {he  said  John  Coe,  his  executors,  &c.,  should  pay  her  tib 
said  sum  of  $50  yearly,  according  to  the  condition  of  the  siEkid 
bond,  then,  &c. 

That  the  said  indenture  of  mortgage  was  duly  acknowledged 
on  the  2d  of  March,  1846,  before  B.  W,  Vandervoort,  Master 
in  Chancery. 

That  John  Coe,  the  mortgagor,  married  her  daughter ;  and 
that  she,  being  a  plain  woman,  did  not  immediately  after  talrn^ 
said  mortgage  suppose  it  was  necessary  to  have  it  recorded ;  vbA 
reposing  at  that  time  full  confidence  iki  him,  and  sopposiilg^  at 


686  VAir  WAGENKN  V.  HOPPEB. 

that  time  diat  he  would  not  be  disposed  to  take  any  undue  ad- 
rantage  of  her,  his  mother  in-law ;  but  that  she  has  good  grounds 
to  believe,  and  therefore  charges,  that  the  complainants  had 
knowledge  that  the  said  John  had  given  to  her  the  said  mortgage 
to  secure  her  as  aforesaid. 

The  answer  of  Albert  Terhune  sets  forth  the  mortgage  given 
4o  Ackerman  and  assigned  to  him. 

Replications  were  filed. 

A  decree  pro  conjesso  was  taken  against  Coe  and  his  wife,  they 
having  put  in  no  answer- 
In  December,  1847,  an  order  was  taken  on  the  part  of  Mary 
Hopper,  in  the  usual  form,  for  the  examination  of  the  defend- 
ant John  Coe,  as  a  witness  for  the  defendant  Mary  Hopper, 
saving  all  just  exceptions  on  her  allegation  that  he  was  a  ma- 
terial witness  for  the  said  Mary  Hopper,  and  was  not  interested 
in  the  matters  in  question  in  the  cause. 

The  examination  of  John  Coe  was  objected  to  before  the 
Master,  on  the  ground  that  he  is  a  defendant  in  the  cause ;  and 
on  the  ground  that  he  is  interested  in  favor  of  said  Mary  Hopper. 

Being  sworn  before  the  Master,  and  being  shown  the  mortgage 
to  Mary  Hopper,  he  says  he  cannot  state  positively  whether  he 
signed  the  same  or  not,  but  says  that  he  gave  her  a  mortgage  for 
^0  a  year,  but  does  not  know  whether  this  mortgage  shown  to 
him  is  the  one ;  nor  does  he  recollect  the  date  of  it ;  and  he  be- 
lieves he  gave  her  a  bond  at  the  same  time.  He  cannot  tell  at 
what  time  he  gave  a  mortgage  to  the  complainants,  but  that  he 
gave  it  subsequent  to  the  execution  of  the  mortgage  to  Mary 
Hopper.  He  says  he  had  conversation  with  Van  Wagenen,  one 
of  the  complainants,  the  last  of  April  or  1st  of  May,  1846,  or 
thereabouts*  That  at  that  conversation,  he  told  Van  Wagenen 
that  he  had  a  house  and  lot  in  Passaic  street,  Paterson,  which  he 
wanted  the  complainants  to  take  and  release  him  firom  his  lift- 
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bility  to  them,  which  Van  Wagenen  refused,  on  the  ground  that 
he  did  not  want  the  property,  but  wanted  the  money.  That 
Van  Wagenen  then  asked  him,  whether  he  had  any  other  prop- 
erty with  which  he  could  secure  him.  Witness  told  him  he  had 
no  other  property  except  his  farm.  Van  Wagenen  then  asked 
him  what  he  gave  for  it,  and  witness  told  him.  Van  Wagenen 
then  asked  how  much  incumbrance  there  was  on  it.  Witness 
told  him  that  when  he  bought  he  gave  Albert  Terhune  a  mort- 
gage on  it  for  $2,500.  Witness  also  told  him  he  had  given 
his  mother-in-law,  Mary  Hopper,  a  mortgage  on  it  for  the  pay- 
ment of  $50  a  year.  Van  Wagenen  then  asked  what  he  had 
given  her  that  mortgage  for.  Witness  told  him  that  he  had 
bought  her  husband's  property  at  Administrator's  sale,  and 
thought  he  had  it  clear ;  he  thought  so  then  and  thinks  so  yet. 
Witness  gave  her  this  mortgage  because  she  released  her  right 
•of  dower  to  the  last  mentioned  property.  Witness  says,  that 
Andrew  Hopper  was  the  name  of  her  husband,  and  that  the  Ad- 
ministrators who  made  the  said  sale  were  William  G.  Hopper 
and  the  defendant  Mary  Hopper.  Witness  says,  that  the  said 
Administrators,  at  the  said  Administrator's  sale,  guaranteed  the 
said  property  free  of  all  incumbrance,  except  to  the  amount  of 
$650.  At  the  same  conversation  Van  Wagenen  asked  witness, 
whether  the  mortgages  he  had  ^ven  were  on  record.  Witness 
told  him  he  did  not  know.  The  above  conversation  took  place 
in  the  morning.  Van  Wagenen  came  up  in  the  8  o'clock  car, 
«nd  he  and  witness  talked  until  about  2  o'clock.  Witness  had 
ft  farther  conversation  with  Van  Wagenen  in  the  after  part  of 
-the  day.  He  wanted  witness  to  give  him  a  mortgage  for  the 
whole  amount  witness  owed  them ;  that  he  was  satisfied  to  talce 
it.  At  this  conversation  Van  Wagenen  asked  witness  no  further 
questions  about  the  Mary  Hopper  mortage.  At  this  time  wit*^ 
nesB  and  Van  Wagenen  agreed  on  the  terms  of  payment.  After 
this,  on  the  same  day  or  day  after,  Van  Wagenen  had  a  mort- 
gage drawn  up,  and  witness  executed  it ;  at  which  time  Van 
Wagenen  and  A.  B.  Woodruff  came  to  witness's  house.  Tht 
mortgage  was  read  over,  and  Terhune's  mortgage  was  mentioned 
in  said  Van  Wagenen's  mortgage ;  the  other,  to  Mary  Hopp^, 
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was  not.  Witness  told  them  he  would  not  sign  it  unless  they 
were  both  mentioned  in  it ;  so  that  there  could  be  no  trouUe 
about  it.  Van  Wagenen  then  showed  witness  a  piece  of  paper 
to  show  that  there  was  nothing  on  the  property  but  Terhune's 
mortgage  ;  that  he  (Van  Wagenen)  had  been  to  the  records,  and 
that  there  was  nothing  on  it  but  the  Terhune  mortgage.  Wit- 
ziess  then  told  him  that  he  wanted  him  (Van  Wagenen)  to  giye 
to  witness  a  piece  of  paper  to  show  that  the  mortgage  of  Mary 
Hopper  was  given,  or  that  else  he  might  haye  trouble  about  it. 
Van  Wagenen  did  not  say  anything  in  answer  to  this.  Mr. 
Woodruflf  said  that  it  would  be  an  irregular  way  of  doing  busi- 
ness ;  unless  witness  signed  the  mortgage  of  his  own  free  will 
it  would  be  good  for  nothing.  Witness  and  his  wife  signed  it, 
and  it  ended  there.  He  says  that  the  mortgage  giyen  to  the 
complainants  and  the  one  to  Mary  Hopper  are  on  the  same  prop- 
erty. Being  asked  whether  he  did  not  state,  distinctly,  to  Mr. 
Van  Wagenen,  at  different  times  before  the  execution  of  the 
complainant's  mortgage,  that  he  had  given  the  said  mortgage  to 
Mary  Hopper,  he  says  he  did ;  that  he  remembers  twice  of 
telling  Mr*  Van  Wagenen. 

Cross-examined.  At  the  first  of  said  conversations  with  Van 
Wagenen  no  one  was  by  when  he  told  him  about  the  Mary  Hop- 
per mortgage.  He  recollects  distinctly  that  he  told  Van  Wage- 
nen that  he  had  given  Mary  Hopper  a  bond  and  mortgage.  At 
this  time  when  he  told  Van  Wagenen  this,  he  and  Van  Wagenen 
-were  in  the  yard  back  of  A.  B.  Woodruff's  office.  This  was  the 
first  time  witness  spoke  to  him  about  Mary  Hopper's  and  the 
Terhune  mortgage.  This  was  the  first  time  witness  spoke  to 
him  about  the  Mary  Hopper  mortgage.  Van  Wagenen  then 
asked  witness,  there,  if rwitness  had  no  other  property*  Witness 
told  him  he  had  none  but  his  farm.  After  this  conversation  he 
said  nothing  to  Van  Wagenen,  nor  Van  Wagenen  to  him,  until 
the  time  when  the  complainant's  mortgage  was  executed,  at  wit- 
ness's house,  about  the  Mary  Hopper  mortgage.  He  does  not 
remember  that  he  stated  at  his  house  anything  more  about  the 
Ma97  Hopper  mortgage  than  he  has  already  stated*    When  Van 
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Witgenen  and  he  agreed  upon  the  terms  of  payment  they  were  in 
&e  yard  back  of  Mr.  WoodmflPs  office ;  and  after  dinner  Van 
Wagenen  said  he  would  take  the  mortgage.  There  was  no  one 
by  then.  There  was  no  one  by  at  any  time  when  he  told  Van 
Wagenen  about  the  Mary  Hopper  mortgage,  except  at  the  exe- 
cution of  the  complainant's  mortgage.  There  was  no  one  present 
at  the  execution  of  the  complainant's  mortgage,  when  he  spoke 
to  Van  Wagenen  about  the  Mary  Hopper  mortgage,  but  A.  B. 
Woodruff.  He  has  not  told  any  person  that  the  time  he  told 
Van  Wagenen  about  the  Mary  Hopper  mortgage  was  at  the 
^  execution  of  the  complainant's  mortgage,  at  his  house.  The 
complainant's  counsel  asked  him  this  question.  Did  you  not  tell 
me  (A*  B.  Woodruff)  that  the  time  you  told  Van  Wagenen  about 
the  Mary  Hopper  mortgage  was  at  the  execution  of  the  complain- 
ant's mortgage  at  your  house,  and  that  your  mother-in-law  and 
her  two  sons  were  in  the  next  room  and  heard  you  tell  him  1  He 
answers  no ;  and  says  that  he  does  not  recollect  any  such  conyer- 
sation ;  that  he  nerer  stated  anything  like  it  to  A.  B.  Woodruff 
or  any  body  else.  That  he  does  not  recollect  of  asking  A.  B. 
Woodruff  what  would  be  the  effect  if  Mary  Hopper  should  proTe 
that  complainants  had  notice  of  her  mortgage  at  the  time  they 
took  their's.  That  he  nerer  told  A.  B.  Woodruff,  or  any  other 
person,  that  Mary  Hopper  could  proye  that  the  complainants  had 
notice  of  her  mortgage  at  the  time  they  took  their's,  for  that  her 
two  sons  heard  him  tell  Van  Wagenen.  At  the  time  complain- 
gjij^B  mortgage  was  executed,  the  property  in  Passaic  street, 
which  he  offered  to  sell  to  complainants  for  what  he  owed  them, 
was  worth  fully  what  he  owed  them,  oyer  incumbrances.  At  the 
time  he  gaye  the  Mary  Hopper  mortgage  there  was  another 
sunrtgage  giyen  up  by  her  to  him,  on  property  on  the  comer  of 
Patorson  and  Van  Houten  streets.  This  mortgage  so  giyeHup 
by  her  to  him  was  the  whole  consideration  for  the  present  mcMrt- 
gage  to  Mary  Hopper. 

Benjamin  W.  Vandetvoortj  sworn  on  the  part  of  Mary  Hop- 
per,  says  he  is  a  witness  to  the  bond  and  mortgage  of  Mary 
Hopper ;  and  that  he  belieyes  they  were  executed  on  the  day 
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and  year  of  their  date ;  and  that  the  mortgage  was  acknowledged 
before  him,  as  a  Master  in  CSiancer  j.  (The  acknowledgment  of 
this  mortgage  is  dated  March  2, 1846.) 

Absalom  B.  Woodruffs  sworn  for  the  complainants,  says,  that, 
previous  to  the  December  term,  1845,  of  the  Passaic  Circuit 
Court,  there  were  three  notes  in  his  hands  for  collection,  paya- 
ble to  the  complainants,  made  by  John  Coe.  Two  of  them  be- 
came due  before  or  during  that  term.  Two  suits  were  com- 
menced on  these ;  one  on  each ;  returnable  to  said  term.  A 
summons  was  issued  on  the  3d  note,  returnable  to  March  term, 
1846.  Interlocutory  judgments  were  taken  in  the  first  two  suits 
at  the  March  term,  1846.  Some  time  that  spring,  and  previous 
to  the  giving  of  the  complainant's  mortgage,  Coe  went  to  New 
York,  as  witness  was  afterwards  informed  by  Coe  and  Van  Wag- 
enen.  After  his  return  from  New  York,  Van  Wagenen  came  to 
Paterson  to  make  some  arrangement  of  the  suits  in  Court ;  and 
he  and  Coe  came  to  witness's  office,  and  were  there  an  hour  or 
two ;  during  which  time  various  propositions  for  arranging  the 
suits  were  made  and  discussed.  Finally  it  waj9  agreed  between 
them,  that  Coe  should  give  and  complainants  receive  a  mortgage 
on  the  farm  on  which  Coe  then  lived,  to  secure  the  payment  of 
the  said  three  notes  and  the  costs  of  the  three  suits.  That 
mortgage  was  taken  by  the  complainants  by  the  advice  of  wit- 
ness, who  thought  it  a  better  security  than  any  other  that  Coe 
had  offered ;  in  which  opinion  Van  Wagenen  agreed  with  wit- 
ness. While  Coe  and  Van  Wagenen  were  talking  of  the  time 
at  which  the  money  to  be  secured  by  the  mortgage  should  be  made 
payable,  a  person  came  into  witness's  office.  Coe  wanted  eight 
years  to  pay  the  money ;  which  Van  Wagenen  was  unwilling  to 
give.  The  person  coming  in  while  the  parties  were  disenssing 
this  matter,  and  Coe  having  expressed  a  wish  that  the  transac- 
tion should  be  kept  private,  he  and  Van  Wagenen  went  out  into 
the  yard  in  the  rear  of  deponent's  office.  They  were  there  but  a 
very  few  minutes  and  came  in,  the  person  who  had  been  with  wit- 
ness having  gone  out ;  and  when  they  came  in,  witness  thinks  they 
had  agreed  definitely  on  the  time  of  payment  as  stated  in  the 
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mortgage.  Previous  to  ezecutiDg  the  mortgage  witness  went  to 
the  office  of  the  Clerk  of  Passaic  and  searched  the  records,  and 
found  no  imcumhrance  of  any  kind  on  Coe's  farm,  of  record^ 
except  a  mortgage  to  W.  I.  Ackerman,  which  witness  thinks 
was  then  on  record.  Witness  thinks  there  were  some  old  uncan- 
celed mortgages,  which  he  presumes  were  paid ;  but  they  were 
all  dated  prior  to  the  conveyance  to  Coe.  Ackerman  conveyed 
the  property  to  Coe  by  deed  dated  February  2d,  1846,  with 
covenants  of  warranty  against  incumbrances.  Witness  supposed 
Ackerman  able  to  make  his  covenants  good.  The  consideration 
money  in  the  deed  from  Ackerman  to  Coe  is  $3,900 ;  which  is 
the  price  Coe  said  he  paid  Ackerman  for  the  property.  Van 
Wagenen  and  witness  thought  the  property  would  bring  suffi- 
cient to  pay  Ackerman  and  the  debt  of  the  complainant.  The 
<H)mpIainant8  paid  witness  the  costs  of  the  three  suits,  and  took 
a  bond  and  mortgage  to  secure  the  payment  of  the  amount  of 
the  three  notes  and  these  costs.  The  complainant's  bond  was 
signed  by  Coe  in  witness's  presence ;  and  he,  at  the  same  time, 
signed  his  name  as  a  witness  thereto ;  also  a  mortgage,  of  the 
same  date,  between  the  same  parties,  given  to  secure  the  moneys 
mentioned  in  the  said  bond.  Coe  signed  the  mortgage  first. 
He  signed  it  without  asking  or  ascertaining  the  items  which  made 
up  the  amount  therein  mentioned.  After  the  mortgage  was 
signed  by  Coe  witness  asked  him  where  his  wife  was,  and  told 
him  she  must  sign  it  too.  Coe  said  she  was  in  the  kitchen. 
Witness  rose  to  go  to  the  kitchen  door  to  ask  her  to  come  in. 
Coe  said,  "  Don't  you  go,  the  old  woman  (meaning  Mrs.  Mary 
Hopper)  is  there,  and  she'll  be  as  mad  as  thunder  if  she  finds 
out  this."  Coe  himself  went  to  the  door  and  his  wife  came  and 
signed  the  mortgage.  When  witness  proceeded  to  take  the  ac- 
knowledgment of  the  mortgage,  and  asked  Coe  whether  he  signed, 
sealed  and  delivered  it  as  his  voluntary  act  and  deed,  Coe  an- 
swered that  he  did  not ;  that  he  would  not  have  done  it  if  it  had 
not  been  for  the  suits.  Witness  said,  that  is  no  regular  way  of 
doing  business,  he  could  not  take  such  an  acknowledgment  as 
that,  and  told  him  that  unless  he  signed  it  as  his  voluntary  a4)t 
and  deed  it  was  no  mortgage,  and  the  complainants  could  not 
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take  it.  Coe  then  made  the  acknowledgment  in  the  form  certi- 
fied on  the  mortgage ;  as  did  his  wife  also.  The  mortgage  i« 
executed  and  acknowledged  at  Coe's  house.  The  writmg  onfte 
margin  of  the  second  page  of  the  mortgage  was  not  done  xa& 
after  witness  and  Van  Wagenen  got  to  Coe's  house  on  Ae  daj 
of  the  signing. 

Previous  to  the  examination  of  John  Coe  in  this  suit^hessf 
witness  on  the  piazza  of  Coigress  Hall,  and  asked  witness  whit 
would  be  the  effect  if  Mary  Hopper  could  prove  that  Van  Wige- 
nen  &  Yeoman  had  notice  of  her  mortgage  at  the  time  Aej  took 
their  mortgage.  Witness  told  him  she  could  not  prove  it.  Tliat 
they  had  no  notice  of  it.  He  said  they  had  such  notice,  esdBlie 
(Mrs.  Hopper)  could  prove  it ;  that  he,  Coe,  gave  Van  Wagenflft 
notice.  Witness  asked  either  when  or  where  he  gave  him  notice. 
Coe  answered  that  he  told  him  at  his,  Coe's  house,  at  tiie  tiflM 
the  mortgage  was  given  to  the  complainants.  Witness  replial 
to  Coe  that  he  did  not  do  any  such  thing.  Coe  replied,  "  WeDi 
she  can  prove  it,  for  she  and  her  two  sons  were  in  the  next  room 
and  heard  me  tell  him."  Witness  answered,  "Well,  then  she 
can  prove  a  lie,  that  is  all  I  have  to  say.''  Coe  replied,  tbat 
she  should  not  get  any  of  her  mortgage  if  he  could  help  it. 

Cross-examined.  He  is  solicitor  of  the  complidnaBts  in  this 
suit.  The  complainant  Yeoman  was  not  present  and  took  fiO 
part,  personally,  in  the  transaction  when  the  mortgage  was  giTee* 
The  conversation  in  witness's  office  between  Coe  and  Van  Weg- 
enen  was  in  the  forenoon  of  the  day  of  the  date  of  the  morl^tge. 
Witness  cannot  specify  the  exact  time  Coe  and  Van  Wagaie& 
were  in  the  yard  in  rear  of  his  office  on  that  day ;  but  thinks  it 
was  a  short  time;  not  many  minutes.  Can't  say  whetiier  thej 
were  there  ten,  fifteen  or  twenty  minutes.  His  impression  is 
that  all  matters  were  arranged  before  they  went  out  into  ihe 
yard,  except  the  time  of  payment.  Witness  did  not,  during 
this  transaction,  state  to  the  parties  that  he  was  acting  in  dte 
matter  for  both ;  though  he  may  have  said  he  would  do  nothing 
but  what  was  right  between  them.  Witness  is  not  certain  as  to 
the  time,  but  thinks  it  was  four  to  six  weeks  before  Coe's  exam- 
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ination  in  this  suit,  that  the  conversation  on  the  piazza  of  Con- 
gress Hall  took  place.  This  Tfas  not  the  first  witness  had  heard 
that  Mar;  Hopper  claimed  priority  over  the  complainant^s  mort- 
gage. Thinks  she  had  prior  to  that  time  filed  her  answer  in 
this  suit,  and  that  the  first  knowledge  he  had  of  it  was  djerived 
from  the  answer. 

Witness's  impression  is,  that,  at  the  time  of  the  execution  of 
complainant's  mortgage  at  Cpe's  house,  he  said  he  had  promised 
to  give  Mrs.  Hopper  a  mortgage ;  and  it  is  his  impression  that 
Coe  gave  that  as  a  reason  why  she  would  be  angry  if  she  knew 
of  the  giving  of  complainant's  mortgage.  If  this  was  said  at  that 
tip^e,  it  was  only  in  connection  with  Coe's  remark  that  she  would 
1)6  angry.  Witness  is  not  positive  he  gave  any  reason ;  and 
does  not  know  but  that  he,  witness,  derived  that  impression  firom 
the  remark  itself  that  she  would  be  angry.  Witness  does  not 
repember  that  Coe  said  he  would  not  execute  complainant's 
mortgage  unless  it  was  stated  in  it  that  he  had  given  a  mortgage 
to  Mrs.  Hopper.  Does  not  remember  saying  to  Coe  that  he 
hurried  down  to  the  Clerk's  office  to  get  complainant's  mortgage 
on  record  before  Mrs.  Hopper  could  get  her's  there ;  don't  think 
he  could  have  said  any  such  thing  as  that.  Witness  recollects 
that  they  hurried  to  the  office  under  an  apprehension  that  there 
might  be  somebody  in  the  kitchen  prepared  to  execute  a  mort- 
gage and  hurry  it  on  record  before  the  complainant's  mortgage. 
Witness  had  this  suspicion  because  Coe  stopped  him  when  he 
started  to  call  Mrs.  Coe.  Witness  does  not  know  that  there 
was  a  quarrel  between  Coe  and  Mrs.  Hopper.  Coe  has  talked 
with  witness  as  if  he  was  angry  with  her.  Complainant's  mort- 
gage was  executed  in  a  room  which,  as  witness  supposed,  joined 
the  kitchen.  Don't  remember  whether  they  entered  this  room 
through  the  kitchen ;  it  may  be  that  they  did.  Witness  has  no 
reoollection  of  anything  besides  what  is  here  stated,  that  took 
place  that  day,  that  can  have  any  bearing  on  the  matters  in  con- 
troversy in  this  suit.  He  can't  state  positively,  but  thinks,  that 
when  they  left  Coe's  house  that  day  they  did  not  go  out  througli 
the  kitcken. 
.  In  addition  to  the  circumstance  of  Coe's  stopping  him  when  h# 
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started  to  call  Mrs.  Coe,  witness's  snspicions  were  excited  l>y 
the  circumstance  of  Coe's  signing  the  mortgage  without  inqniriog 
into  the  particulars  which  made  up  the  amount.  At  the  timerf 
entering  Coe's  house  witness  does  not  recollect  that  any  bill  of 
particulars  was  handed  to  Coe  by  Van  Wagenen ;  though  there 
might  have  been.  If  there  were  any,  does  not  think  it  had  iH 
the  particulars  in  it. 

Depositions  impeaching,  and  in  support  of  John  Coe's  dlan^ 
ter  for  truth  and  veracity  were  read, 

Jl.  B.  Woodruffs  at  a  subsequent  day,  (about  three  ireeks 
after  his  first  examination,)  and  after  all  the  other  testimony  Wi 
been  taken,  offering  to  testify  further  in  the  matter,  in  expUo*- 
tion  of  a  statement  made  in  his  firmer  examination,  says :  ^ 
by  stating  in  his  former  cross-examination,  that  at  the  time  of  en* 
tering  Coe's  house  he,  the  witness,  did  not  recollect  that  any  bill 
of  particulars  was  handed  to  Coe  by  Van  Wagenen,  thoc^h  there 
might  have  been  such  a  bill  of  particulars  handed  to  Coe  and  the 
circumstances  not  recollected  by  him,  the  witness.  Witnees 
thinks,  if  such  statement  had  been  handed  to  Coe,  he  would  haye 
seen  it ;  for  witness  and  Van  Wagenen  were  together  during  the 
whole  time  they  were  at  Coe's  house.  At  the  time  the  mortgage 
was  executed,  Van  Wagenen  sat  at  one  end  of  the  table  and 
witness  at  the  other. 

A.  B,  Woodruff  B>ni  A.  S.  Pennington  for  the  complainantt. 

jB.  W.  Vandervoort  and  TT.  Pennington  for  the  defendants. 

The  Chancellor.  The  question  involved  is  a  single  qves- 
lion  of  fact,  whether  the  complainants,  when  they  took  their 
mortgage,  had  notice  that  Coe  had  given  a  prior  mortgage  to  the 
defendant  Mary  Hopper. 

That  Coe  had  given  Mrs.  Hopper  a  prior  mortgage  is  proved 
by  the  production  of  that  mortgage  and  the  testimony  of  the  sub- 
Mribing  witness  to  it>  who,  being  a  Master  in  Chancerji  abo 
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took  the  acknowledgment  of  the  execution  of  it.  This  mortgage 
and  the  acknowledgment  are  dated  March  2d,  1846.  The  mort- 
gage to  the  complainants  is  dated  April  23d,  1846.  The  ques- 
tion is,  had  the  complainant's  notice  of  this  prior  mortgage  when 
they  took  theirs  t 

John  Coe,  the  man  who  gave  both  these  mortgages,  and  who 
is,  clearly,  as  I  apprehend,  a  competent  witness  for  the  purpose^ 
testifies  distinctly  that  he  informed  Van  Wagenen,  one  of  the 
complainants,  before  he  executed  the  complainant's  mortgage, 
that  he  had  given  a  mortgage  on  the  same  premises  to  Mrs. 
Hopper.  An  efibrt  has  been  made,  on  the  part  of  the  complain- 
ants, to  overcome  this  testimony  by  calling  witnesses  to  im- 
peach the  character  of  Coe  for  truth.  I  do  not  think  it  neces- 
sary to  examine  particularly  the  nature  and  amount  of  the  tes- 
timony produced  by  the  respective  parties  against  and  in  sup- 
port of  Coe's  character  for  truth.  I  will  only  say  that,  in  view 
of  the  testimoDy  in  support  of  his  veracity,  I  think  it  would  be 
going  very  far  to  deny  to  the  party  whose  rights  depend  on  his 
evidence  the  benefit  of  it  upon  testimony  of  the  nature  of  the 
impeaching  testimony  ofiered  in  this  case. 

But  I  think  the  cause  may  be  satisfactorily  decided  by  a  care- 
ful examination  and  comparison  of  the  testimony  of  Coe,  on  the 
part  of  Mrs.  Hopper,  and  the  testimony  of  A.  B.  Woodruff,  on 
the  part  of  the  complainants. 

Coe  testifies,  that,  in  the  morning  of  the  day  on  which  the 
mortgage  to  the  complainants  was  given,  he  told  Van  Wagenen 
he  had  a  house  and  lot  in  Passaic  street,  Paterson,  which  he 
wanted  the  complainant  to  take,  and  release  him  from  his  liabil- 
ity to  them ;  which  Van  Wagenen  declined.  That  Van  Wage- 
nen then  asked  him  whether  he  had  any  other  property  with 
which  to  secure  him.  That  he  answered,  no  other  except  his 
farm.  That  Van  Wagenen  then  asked  him  how  much  he  gave 
for  it,  and  he  told  him.  That  Van  Wagenen  then  asked  him 
how  much  it  ^ms  incumbered  for,  and  witness  told  him  he  had 
gifea  a  mortgage  on  it  to  Terhune,  from  whom  he  bought  it,  for 
$2,600,  and  a  mortga^  to  Mrs.  Hopper  for  the  payment  of  $50 
%  year.    That  Vw  Wagenen  asked  bim  whether  tiio  mortigagei 
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he  bad  giYm  were  recorded,  aud  that  he  told  Vaa  Wagonen  be 
did  not  know.    That  he  had  a  further  con?er8ation  with  Via 
Wagenen  in  the  after  part  of  the  day.    Van  Wagenen  wintoi 
him  to  gi?e  a  mortgage  for  the  whole  amoont  he  owed  the  oott- 
plainants ;  that  he  was  satisfied  to  take  it.    After  this,  Via 
Wagenen  had  a  mortgage  drawn  up ;  and  Van  Wagenen  and  A. 
B.  Woodruff  came  to  his  house.    That  the  mortgage  was  read 
over,  and  the  Terhune  mortgage  was  mentioned  in  it,  hot  tii0 
mortgage  to  Mrs.  Hopper  was  not.    That  he  told  them  be  iroold 
not  sign  it  unless  they  were  both  mentioned  in  it.    That  Tan 
Wagenen  then  showed  him  a  paper,  to  show  that  there  v&8 
nothing  on  record  but  the  Terhune  mortgage.    That  be  to    « 
told  Van  Wagenen,  that  he  wanted  Van  Wagenen  to  gi?eUnia 
paper  to  show  that  the  Mary  Hopper  mortgage  was  g^YeiijOr 
he  might  have  trouble  about  it.    That  Van  Wagenen  p^ 
nothing  in  answer  to  this.    That  Woodruff  said  it  would  be  9St 
irregular  way  of  doing  business ;  unless  he  signed  the  mor^igo 
of  his  own  free  will  it  would  be  good  for  nothing.    That  tho 
mortgage  was  signed  and  it  ended  there. 

Mr.  Woodruff,  examined  for  the  complainants,  says,  he  y(eiL^ 
with  Van  Wagenen  to  Coe's  house,  and  was  with  them  thfir^ 
during  all  the  time  until  the  mortgage  was  executed.    He  f»y^ 
nothing  in  contradiction  of  Coe's  statement  as  to  what  paase^ 
there  in  reference  to  the  Mary  Hopper  mortgage.    This  is  ce^'' 
tainly  remarkable  if  nothing  was  said  by  Coe  shc^wiug  thatli-^ 
had  i given  a  mortgage  to  Mrs.  Hopper.    And  further,  Jb'-' 
Woodruff  nowhere  says  in  his  testimony,  that  he  had  no  LOtio^ 
of  the  mortgage  to  Mary  Hopper.    If  he  had  no  knowledge  (^ 
notice  of  it,  I  cannot  imagine  that  be  would  have  failed  to  say  so^ 
This,  in  view  of  the  testimony  of  Coe,  is,  I  think,  condafiiie^ 
Woodruff  was  acting  for  the  conplainants ;  and  if  he  had  notice 
it  was  notice  to  them.    The  same  reasoning  proves  that  there  \M 
no  good  reason  for  doubting  Coe's  statement  that  Van  Wagenea 
had  notice.    It  was  certainly  in  the  power  of  Mr.  Woodruff,  if 
nothing  passed  in  reference  to  the  Mary  Hopper  mortgage  whil« 
he  and  Van  Wagenen  were  at  Coe's  house,  to  have  given  a  full  aod 
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<Brect  contradiction  to  Coe's  statements.    His  fidlnre  to  contra* 
diet  them,  and  his  failure  to  say  that  he  had  no  notice^  deddei 
the  question,  clearly,  for  the  defendant  Mary  Hopper.    Her 
mortigage  is  entitled  to  priority  over  tiiat  of  the  complainants. 
Decree  accordingly. 
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CASES 

▲DjrUDOBD  IN 

THE  COURT  OF  ERRORS  AND  APPEALS, 

OF  THE  STATE  OP  NEW  JERSEY, 

ON    APPEAL   FROM   CHANCERY. 

OGTOBEB  TERH,  1849. 


t 


Petbe  M.  Rterson^  appellant,  and  James  Boormav  and  others 

respondents. 

The  facts  of  the  case,  and  the  decree  of  the  Chancellor/are  r^ 
ported  ante  page  66. 

.    W,  Pennington  and  P.  D.  Vraotn  for  the  appellant. 

,F.  T.  Frelinghuysen  for  the  respondents.  * 

'  Obeek,  C.  J.  Ryerson  (the  appellant)  being  indebted  to  tiM 
respcmdents,  (Boorman  &  Johnston)  tlpon  two  xnoiigages  lo# 
f82,600  of  principal,  at  July  term,  1844,  the  respondesMffi^  « 
bifl  m  the  Court  of  Chancery  to  foreclose  their  mortgage,  Ry«r« 
0on  appeared  to  the  Stnt,  and  at  October  term,  1844,  lled^  gstt^ 
eral  demurrer  to  the  bill.  At  Jamiarjr  tentf,  18^  the  denmmr 
iras  oyermled,  and  tiie  defendwit  order^  to  answor  in  tiktj 
days.'    No  answer  was  tied,  and  on  tbe^  tf  AprO^ldiS^rs  d<f^ 
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oree  pro  confesso  was  taken  against  the  defendant,  and  it  Ae 
same  term  a  final  decree  was  made  in  favor  of  the  mortgagoes 
for  $279727.24,  the  amount  of  principal  and  interest  due  <m  the 
mortgage.  An  execution  for  the  sale  of  the  mortgaged  premiM 
was  issued  upon  the  decree,  and  on  the  15th  of  October,  1847, 
the  mortgaged  premises  were  sold,  and  purchased  by  the  agnt 
of  the  mortgagees  for  the  sum  of  $15,000.  On  the  28th  of  0^ 
tober,  1847,  thirteen  days  afiber  Ihe  sale,  the  bill  in  the  praMot 
cause  was  filed  by  Ryerson,  the  mortgagor.  It  was  filed  with  • 
doubU  objeetf 

1.  To  avoid  the  sherifi''s  sale  as  having  been  irr^ularly  made. 

2.  To  be  relieved  against  the  decree  in  the  foreclosnre  ndi 
By  an  order  bearing  date  on  the  21st  of  June,  1848,  the  ChB&- 

oellor  set  the  sale  aside,  and  directed  a  re-sale  of  tiie  {nreoiiMi* 
From  this  order  there  is  no  appeal.  Upon  a  re-argomeiit,  die 
Chancellor,  by  an  order,  bearing  date  on  the  27th  of  October, 
1848,  decided  that  the  decree  in  the  foreclosure  suit  was  ft  yaU 
and  subsisting  decree,  and  that  the  complainant  Ryersoo  wtf 
not  entitled  to  be  relieved  against  it.  From  lii&  decree  Ryer- 
son has  appealed  to  this  Court.  He  contends  that  the  decree  is 
enoneons,  and  ha  seeks  by  his  bill  to  irppoaob  Ae^Jtemeiialhe 
foreclosure  suit  upon  two  dtstuiet  grounds,  viz: 

I.  That  the  ori^^al  decree  was  erroneous,  and  was  obtuBed 
l^stfrpiise. 

II.  That  by  virtue  of  arrangements  since  made  between  tkl 
parties,  the  complainant  i^  entitled  to  be  relieved  from  tibepiy- 
ment  of  a  part  of  the  decree,  and  to  an  extension  ef  the  iSAe  fo 
payment. 

The  bill  charges,  that  the  bond  and  mortgage  upon  wiiidi  Ad 
Alfi^  l>f  forecflofliire  rests  weve  inv^Ud,  im4  th^t  .^  ^tm^^ 
M:«  :pfi&fU9£  negf  tii^ws  between  the  parti|B#  for  a  o^^y^w^ 
kij  o(m«99ue»ee  4>f  wtdgh  the  4e£9i>daat  waa  4^^6d  of  In  ¥ 
ffM#»  Tiuf ;8K0«d  of  ooi9pIaii|t  isef^oti^Hiy  fom^^Wi^ 
wm^^^^  clefendMktflb  whiob  ii  ^ear,  ^Un^fr aiid  wmsi^ 
bfnp]^  to  the  fd»vge»(aii4  jia^^^  on  bffiure  t^rCoprt. 

IRieiid  iftvtiiereforey  w  qaestii>u  Imt  that  tba  jiMiee  of  tm 
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dae*  The  only  qaeoticm  in  liie.  cause  ifi^  has  any  agfeeuenii 
sinee  been  made  between  the  parties^  by  yirtae  of  wbich  RyettKtt 
ig  released  from  the  operation  of  the  decree^  or  the  eomplaiiiaiit^ 
rights  under  it  in  any  wise  impaired. 

The  case  stands  before  the  Court  upon  bill  and  answev,  with 
tiie  acoompasnying  documents.  The  statements  of  an  answer  ate 
to  be  taken  as  true,  unless  contradicted  by  evidence.  These  is 
leally  no  controversy  as  to  tiie  facts. 

The  bill  charges  that  negotiation0>  for  a  compromise  com<^ 
menced  prior  to  the  date  of  the  decree  of  foreeloeuror  By 
Aa  answer  it  appears  that,  on  the  26th  of  March,  184j^ 
within  ten  dayii  before  the  signing  of  the  decree,  Ryerson^  applied 
to  Boorman  for  a  compromise,  on  the  sole  ground  of  his  ioafcSity 
to-pay  the  whole  debt.  Boorman  proposed  that  if  Ryerson  would 
immediately  pay  the  interest  in  orrear  from  February,  18i4^  and 
4iie  oostb  then  accrued,  he  (Boorman)  would  instruct  his  eoUcito^ 
to  take  a  decree  for  $20,000,  and  would  ezteud  the  time  of  payt 
ment  five  years.  Ryerson  however,  paid  notUng;  no  insttw^ 
tiont  were  given  to  the  solicitor,  and  the  decree  was  takea  fbr 
the  ^amount  of  the  mortgage  debt. 

On  the  12th  of  September  follpwing,tbe  SMrtgfigsdpiMkniBell 
beii^then  advertised  for  sale^  under  tJie  decree,  upon  the  6tik  of 
October,  Ryerson  made  new  propositions  for  the  payment  of  tbi 
mdrtgage  debt,  to  which  Boorman  aoeeded.  No  contract- fafii&> 
^VfVWM^made  between  the  partieSy  but  Boorman>wriiwi  tobii 
i^Sibitar  stating  &e  tonna,  and  authorizing^  the  solimtM^y  upct 
eevtain  conditions,  to  entor  into  a  stipulation  with.  Byerson  tpoft 
Hie  terms  proposed.  One  of  the  conditions  was^  tibat  llylM  of 
Ae  debt,  besides  costs,  counsel  feesi  and  insurance  riiovld  be 
paid  by  Ryerson,  and  the  arrangement  completed  oner  beAvi 
1st  of  October,  within  twenty  dqrs  from  the  date  of  the  ittMMi^ 
tione.  The  money  or  any  part  of  it  wae  not'paid  as  {mpesed^ 
and  the  authority  of  the  solicitor  to  enter  into'  the  stipidatiAl 
was  determined*  On  or  about  die  5th  of  January,  1846,  Ryef>- 
eonpaid  to  the  solicitor,  costs,  counsd  fees  and^inearanoe  motiq^ 
isaideB  $1,100  upon  flie  debt.  The  solidtop having^ ao^atttherilf 
tokao^eplift  upeAAe  pioposalof  Am  ISA  of  SeirtMiber,  aad^flO 
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satbori^  to  enter  into  any  Btipolation  under  hia  instriietioDirf 
that  date,  apprized  his  principals  of  what  had  been  done.  Boiv- 
man  thereupon,  under  date  of  5th  of  January,  1846,  wrote  ti 
his  solicitor  as  follows : 

<<  We  have  examined  the  statement  left  with  us  this  monuif 
of  this  date  signed  by  you,  of  moneys  paid  you  by  P.  M.  Bj«- 
son.  Applying  the  payment  of  $500  therein  stated  as  ^oa  s^ 
count  of  PrvndpaP  to  the  payment  of  interest  on  $20,000  ttm 
fhe  1st  of  August  last  to  1st  inst.,  (which  produces  the  Mine 
moneyed  result)  we  are  content  that  on  remitting  to  »  tke 
$446.05  in  your  hands,  that  you  enter  into  the  stipuhtkn  m- 
tiioriied  in  our  respects  of  12th  of  September  last. 

^^  This  will  conform  to  the  spirit  of  the  previous  arraDgaMStii 
and  meet  Mr.  Ryerson's  request  for  some  extension  of  Aep^ 
posed  payments  now  stand  thus :  $20,000  principal,  payaUe  ii 
follows:  $1,000  1st  of  July,  1846;  $1,000  Ist  of  JaiatfT, 
1847 ;  $1,000  1st  of  July,  1847 ;  $500  1st  of  January,  1M8; 
$500 1st  of  July,  1848;  $500 1st  of  January,  1849;  $500Mrf 
July,  1849 ;  balance  on  1st  of  July,  1850.  Intefest  on  a«  » 
paid  principal  to  be  paid  semi-annually  on  the  Isfc  oC  Jil^  tf^ 
1st  of  January,  each  year." 

He  makes  no  agreement,  but  simply  modifying  the  tentfi^ 
authorised  the  solicitor  to  enter  into  the  stipulatkm  of  ISAcf 
September  last.  No  stipulation  was  in  fact  signed  by  the  stti^ 
ney,  and  no  other  agreement  was  made.  The  case  stands  qpfli 
the  instructions  given  by  Boorman  to  his  solicitor  on  the  ISA 
of  September.  Waiving  all  questions  as  to  the  validity  sii 
binding  operation  of  those  instructions  as  an  agreement,  I  propon 
to  consider  the  answer  as  if  the  attorney  had  actually  signed  tt 
agreement  pursuant  to  his  stipulations,  and  that  the  agreweot 
was  founded  on  a  valid  consideration. 

What  contract  was  the  solicitor  authorized  to  make  1  I  ^psM 
its  language.  ^^  These  payments  being  made,  we  are  wiOsC 
that  you  shall  as  our  attorney,  enter  into  a  stipulation  for  tf 
that  on  the  payment  as  follows,  of  the  further  sum  of  $19,5(H1^ 
with  interest  semi-annually  from  the  1st  of  August  last  till  psid) 
toe  vrill  discharge  him  and  release  the  property  mortgaged  to  m$*^ 
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The  periods  for  paymentB  are  then  stated,  and  as  modified  stand 
thus :  11,000  Ist  of  July,  1846 ;  |1,000  Ist  of  January,  1847 ; 
$1,000  Ist  of  July,  1847 ;  |500  Ist  of  January,  1848 ;  $600 
1st  of  July,  1848;  $500  1st  of  January,  1849;  $600  1st  cf 
July,  1849 ;  and  the  balance  on  the  Ist  of  July,  I860. 

^^  This  stipulation  is  to  be  given  with  a  reserration  of  all  Aie 
ri^ts  under  the  mortgage  and  decree  of  sale,  provided  the  stip- 
ulated payments  of  interest  and  on  account  of  principal  are  not 
regularly  made  to  us  in  the  city  of  New  York." 

Now  what  was  the  agreement  which  the  attorney  was  author- 
iied  to  make?  To  reduce  the  decree  to  $20,000?  To  give 
Byerson  $8,000 1  No  such  thing.  It  was  simply  this :  on  the 
payment  of  $20,000  by  instahnents  on  certain  specified  days, 
we  will  discharge  him  and  release  the  premises  mortgaged  to 
OS."  The  creditor,  having  a  bmajide  debt  of  record  of  neavly 
$28,000,  agrees  with  the  debtor,  if  you  will  pay  $20,000  <m 
certam  days  i^th  interest,  we  will,  after  the  last  payment  is 
made,  release  the  balance.  Language  can  scarcely  be  plainer. 
And  yet,  as  if  to  guard  agwist  the  possibility  of  any  miseon- 
atmotion,  it  is  added:  ^^This  stipulation  is  to  be  j^ven  with  a 
reservation  of  all  due  rights  under  the  mortgage  and  decree,  un^ 
less  the  payments  of  principal  and  interest  are  promptly  made 
at  the  time  specified.^' 

^  Due"  means  that  which  law  or  justice  requires  to  be 
done.  Due  rights  means  jim/  ri^ts,  kgal  rights.  The  plain 
neaoing  of  the  clause  is,  that  if  the  payments  are  not  made  ai 
•tipulated,  the  decree  is  to  stand  in  full  force,  and  all  the  ri^ti 
under  it  to  remain  unimpaired,  and  the  whole  mortgage  debt,  ai 
aeeured  by  the  decree,  to  remain  due  and  payable. 

This  is  the  extent  of  the  agreement. 

Now  it  is  admitted  that  Kyerson  has  not  paid  $1  in  pursuance 
cf  his  contract,  and  yet  he  insists  that  his  debt  is  reduced  to 
$20,000.  The  proposition  can  scarcely  be  treated  witii  ih» 
gravity  becoming  a  iudicial  tribunaL  It  admits  of  no  argument. 
It  is  without  foundation,  or  even  a  plausible  pretext  to  support  it. 

The  complainmt  has  a  decree  and  execution  in  his  &vor  fior 
nearly  $28,000,  admitted  to  be  a  just  debt.    He  says  to  his 
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debtor,  if  you  will  pay  me  $20,000,  by  instalments  with  inteicit 
punfitaally,  I  will  ^ve  yon  fi?e  years  to  paiy  the  debt,  will  aoecfft 
|l20y000  as  satisflGMtion,  and  release  you  from  the  balance  of  Ai 
claim.  But  if  you  do  not  pay  punctually^  my  rights  imder  tb 
decree  remain  unimpaired;  I  shall  insist  upon  the  whole  debl 
The  debtor  never  pays  $1,  never  performs  a  tittle  of  the  con- 
tract on  his  part,  and  then  gravely  asks  a  Court  of  Eqnitf  i9 
compel  the  creditor  to  perform  his  offer.  It  is  insisted  that  the 
contract  must  be  treated  as  if  it  was  included  in  the  mor^iiga 
Now  suppose  that  it  was.  Suppose  that  these  very  conditions 
had  been  originally  incorporated  into  the  bond  and  mor^gige* 
The  debtor  acknowledges  himself  to  owe,  and  binds  hinadf  to 
pay  127,000  on  a  day  specified,  but  in  case  the  obligor  paji 
$20,000  by  instalments,  with  interest,  by  that  day,  it  v3i  be 
accepted  in  full,  but  if  any  instalment  be  not  paid,  the  fiiob 
shall  be  due  and  payable.  On  a  suit  upon  such  bond,  if  the  d»> 
fendfmt  had  never  paid  $1,  could  he  set  up  as  a  defimee,  thatb 
only  owed  |20,000 1  Or  suppose  a  bond  is  given  for  #27,000^ 
with  interest  at  six  per  cent.,  but  if  interest  be  paid  pronpt^on 
ihe  day  appointed,  five  per  cent,  will  be  accepted  vbl  satiitbdM* 
Can  the  debtor  ask  a  Court  of  Equity  to  compel  the  oiedkor  to 
accept  five  per  cent.,  though  the  interest  was  not  paid  aeeardiBg 
to  the  contract  1  This  result  is  not  penal  in  its  character.  Tke 
entire  debt  is  justly  due.  It  is  a  debt  of  record.  The  cndto 
agrees  upon  certain  conditions  to  release  a  part  of  the  debt  b 
SO  doing,  he  had  a  right  to  impose  his  own  terms.  The  tentf 
are  not  complied  with,  and  the  creditor  is  under  no  ohHgatifliii 
law  or  equity  to  release  any  part  of  his  claim. 

The  decree  of  the  Chancellor  is  right,  and  diould  be  i 
with  costs. 

The  Court  concurred  in  this  opinion,  Wau.  and  ScHlicK) 
Judges,  dissenting. 

Decree  affirmed. 


COURT  OF  ERRORS  AND  APPEALS. 


JANUARY  TERM,  1S50. 


William  H.  Van  Wagenen  and  Anthony  Yeoman,  appel- 
lants, and  Ma&y  Hopper  and  others,  respondents. 

The  case  in  Chancery  is  reported  arUi,  page  684. 

P»  J9.  Fra(?m  for  the  appellants. 

Wru  Penmngton  for  the  respondents. 

lUvJDOLFH,  J.  The  defendant  Coe,  with  his  wife,  gave  a  first 
iBOttgi^  to  Wm.  I.  Ackerman,  on  the  2d  of  Feb^i  1846,  which 
waadnly  acknowledged  and  registered.  He  afterwards,  on  the  8d 
4#3r  of  March,  A.  D.,  1846,  gave  a  second  mortgage  to  the  de- 
fendant Mary  Hopper,  to  secure  to  her  an  annuity  of  |60  daring 
hfft  li£e ;  this  was  ackncywledged  on  the  same  day,  but  not  regis* 
«M9d.  Afterwards,  on  the  2Sd  day  of  April,  A.  D.^  1846,  Coe 
aild  wife  gave  a  mortgage  on  the  same  premises,  to  the  complain* 
m%  Van  Wagenen,  to  secure  the  sum  of  $822.87,  and  this  was 
iMdau>wledged  and  registered  on  the  same  day,  Mary  Hopper^g 
nMrtigage  not  then  being  registered.  The  dispute  is  as  to  which 
tBortgage  is  entitled  to  priority  of  payment,  that  held  by  the 
ocnnplainant  or  that  by  Mrs.  Hopper.  Acc<»rding  to  the  eomaum 
law  the  latter  would  be  aititled  to  priority,  being  first  easecuting 
tbe  oommon  law  adopted  the  civil  law  maxim,  qui  prior  e$t 
tempore  potior  est  jurey  and  held  that  all  mortgages  must  be  paid 
MM!9tduig  to  the  priority  of  their  respectiTe  dates,  2  Cowenj 


708  VAN  WAGSNEN  V.  HOPPER.  [jAlf 

204.  According  to  the  doctrine  in  England  prior  to  the  pis- 
sage  of  the  Statute  of  Ann,  the  mortgagee  could  not  lose  the 
benefit  of  his  prior  debt  unless  he  had  been  guilty  of  actual 
fraud,  as  where  a  counsellor  holding  a  mortgage,  on  bemg  con- 
aulted  with  by  another  person,  adrised  him  to  take  a  mortgage 
on  the  property  without  disclosing  the  fact  that  he  had  a  mort- 
gage, 2  Vem.  870,  or  where  another  fraudulently  concealed  his 
mortgage  and  adyised  a  father  to  take  a  mortgage  to  secure  a 
marriage  settlement  for  his  daughter,  8  .^tk.  49.  But  the 
Statute  of  Anne,  which  required  mortgages  to  be  registered  does 
not  aiSect  the  question  of  notice ;  it  leaves  that  as  if  the  Statute 
had  not  been  passed.  2  Edeny  228 ;  1  Madd.  Ck.  828.  By 
the  Statute  of  New  Jersey,  Van  Wagenen's  mortgage  has  pri- 
ority to  Mrs.  Hopper's,  unless  he  had  notice  of  its  existence  at 
or  before  the  taking  of  his ;  and  the  only  question  for  us  to  de- 
termine is  a  simple  question  of  fact,  whether  complainant  had 
such  notice*  This  notice  may  be  proved  by  the  registry^  or  by 
positive  or  circumstantial  evidence  in  the  same  manner  any  other 
fact  is  proved.  Many  persons  suppose  that  the  registry  is  es- 
sential to  a  mortgage  or  at  least  adds  some  sanctity  or  validi^ 
to  it,  but  not  so;  it  is  not  even  a  record,  and  cannot  be  proved  as 
such.  7  Halst.  42 ;  2  Harr.  60.  The  only  object  of  the  r^ 
istry  is  to  give  notice ;  and  for  that  it  is  sufficient  to  all  persons, 
whether  they  ever  saw  it  or  not ;  but  it  is  only  eonstructive 
notice,  and  in  reality,  though  it  be  operative  in  law,  is  not  prao- 
tically  as  valuable  as  actual  notice,  proved  by  witnesses  or  cir- 
cumstances. The  registry  act  leaves  the  common  law  dootrine 
of  notice  where  it  was,  and  merely  provides  a  new  mode  of  giving 
notice,  and  in  that  point  of  view  the  fact  of  the  complainant's 
prior  registry  is  of  no  consequence.  The  queeUon  is,  had  lie 
notice  of  Mrs.  Hopper's  mortgage  7  Owing  to  her  want  of  legal 
information  she  can't  prove  this  by  the  constructive  evidence  of 
registry,  but  is  compelled  to  resort  to  witnesses,  and  by  this  she 
must  satisfy  us  of  the  truth  of  the  allegation,  in  the  same  Wfty  as 
she  would  have  to  satisfy  us  of  any  other  fact  she  was  bound  to 
prove,  or  else  she  must  fail  in  her  claim. 
The  witness  offered  to  prove  the  notice  is  Coe,  the  mortgagois 
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who  manifestly  has  no  friendly  disposition  towards  his  mother- 
in-law,  Mrs.  Hopper,  for  he  says  her  mortgage  was  given  for  her 
right  of  dower  in  a  property  which  he  bought  at  administrator's 
sale,  she  being  one  of  the  administrators,  he  thought  he  bought  it 
dear,  and  still  thought  so-at  the  examination,  and  that  she  should 
never  get  anything  on  her  mortgage  if  he  could  help  it.  He  swears 
positively  that  he  twice  informed  Van  Wagenen  of  the  Hopper 
mortgage  prior  to  the  execution  of  his.  This,  if  true,  is  suffi- 
cient to  prove  the  notice,  and  to  enable  Mrs.  Hopper  to  maintun 
her  priority.  It  is  indeed  conclusive,  unless  Coe  is  mistaken  or 
has  peijured  himself,  both  of  which  the  complunant  has  at- 
tempted to  prove.  Has  he  succeeded?  To  prove  the  mistake^ 
Mr.  Woodruff  is  called  to  testify,  who  is  in  every  respect  a  suffi- 
inent  and  credible  witness.  There  is  some  discrepancy  between 
him  and  Coe,  growing  out  of  the  cross-examination  of  the  latter, 
but  in  all  essential  particulars  he  strengthens  Coe's  testimony. 
It  is  evident  from  the  whole  case  that  Coe,  and  more  than  prob- 
able that  Van  Wagenen,  and  some  other  of  the  parties,  labored 
under  the  very  common  impression  that  the  first  mortgage  regis- 
tered, or  recorded  as  it  is  called,  would  take  the  property.  When 
Coe  tells  Van  Wagenen  that  Mrs.  Hopper  has  a  mortgage,  he 
asks  whether  it  has  been  recorded,  and  Mr.  Woodruff  says  Coe 
asked  him  previous  to  the  examination  of  witnesses,  what  would 
be  the  effect  if  Mrs.  Hopper  could  prove  that  Van  Wagenen  had 
notice.  So  too  it  seems  to  have  been  the  impression  of  all  par- 
ties that  Coe  could  not  be  a  witness,  and  this  may  account  for 
the  inquiry  to  Woodruff,  and  for  the  remark  that  she  could  prove 
notice  by  her  two  sons,  which  it  is  evident  was  a  mere  boast. 
Again,  a  certificate  was  obtained  from  the  Clerk,  showing  only 
that  the  Ackerman  mortgage  was  a  lien  on  the  premises ;  this 
was  had  at  the  execution  of  the  complainant's  mortgage,  which 
was  at  Coe's  house.  Mrs.  Hopper  was  at  the  same  time  in  the 
kitchen,  and  Woodruff  says  there  was  something  said  at  that  time 
about  giving  her  a  mortgage.  This  then  shows  that  he  and  his 
client  knew  of  her  claim,  but  as  to  giving  her  a  mortgage,  Mr. 
Woodruff  must  be  mistaken,  for  this  mortgage  had  been  given 
and  acknowledged  weeks  befi^re.    Coe  refused  to  permit  Wooct- 
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raff  to  call  his  (Coe's)  wife,  because  the  old  woman  (Mrs.  Hapftii 
was  there  and  would  be  mad.  And  after  compkdnani's  nut* 
gage  was  executed  they  hurried  it  on  record,  Woodruff  uj$i 
*^  under  an  apprehension  that  there  might  be  8<»&ebodyiB4i 
kitchen,  prepared  to  execute  a  mortgage^  and  bring  it  on  reood 
More  complainant.  Now  this  could  not  be  the  reason  ii  Ai 
nature  of  things,  thou^  no  doubt  Woodruff  thought  so  at  Ai 
time  of  examination.  Complainant's  mortgage  was  erecntsi  nl 
acknowledged,  and  in  three  minutes  could  be  lodged  wiA  Ai 
Clerk.  If  the  somebody  in  the  kitchen  had  the  mortgigs-im* 
pared  to  execute,  still  it  would  take  time  to  do  this,  and  1101 
longer  to  send  for  an  officer  and  have  it  acknowledged  niA  te 
tak^n  to  the  office.  Complainant  could  have  had  nofBUtor 
cause  for  fears  of  any  mortgage  to  be  executed  after  he  Jtarlii 
from  Coe's  house  for  the  Clerk's  office ;  it  could  only  haieanMl 
from  feur  of  a  mortgage  ahready  executed.  Mrs  Hopper  iry  a 
the  kitchen.  Something  had  been  said,  Woodruff  says,  tboit 
her  getting  a  mortgage.  A  certificate  had  been  got  fmn  At 
Clerk,  which  showed  tiiat  her  mort^^e  was  not  on  reoori  A 
difficulty  Coe  says  occurred  at  the  acknowledgment  of  complsiaf 
ant's  mortgage,  which  he  says  grew  out  of  a  refusal  to  have  Mi8« 
Hopper's  mortgage  acknowledged  in  it  to  save  him  from  troobk) 
and  the  Clerk's  certificate  was  shown  to  him  and  he  exeested 
the  mortgage.  This  seems  reasonable  and  consistent  wiA  ^ 
facts,  and  the  belief  of  the  parties.  Woodruff  admits  the  diiS- 
culty,  but  says  it  grew  out  of  Coe's  saying  he  was  forced  to  jpte 
the  mortgage,  and  would  not  acknowledge  it  to  be  TolantarJ* 
This  is  not  a  very  natural  or  consistent  reason  and  I  am  inclised 
to  think'jWoodruff  mistaken,  but  whether  or  not  it  is  not  T«ty 
important.  But  Coe  swears  positively  that  he  notified  Va 
Wagenen  of  Mrs.  Hopper's  mortgage.  He  had  tiio  oppflrttmi^ 
to  do  so  when  the  parties  withdrew  and  talked  by  themseltesS 
the  eyidence  is  not  disproved,  it  is  positive,  and  Mr.  Woedrf 
does  not  positively  deny  notice;  he  says  he  thinks  the  fiit 
knowledge  he  had  that  Mrs.  Hopper  claimed  priority  over  oo8h 
plainant's  mortgage  on  the  ground  of  notice,  was  derived  fi# 
Iter  answer^  but  be  nowhere  says  that  neither  ke  or  his  ciiit 
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had  Buch  BOtioe,  nor  did  he  deny  it  %?faen  stated  in  his  prescofce* 
Coe  swears  he  had.  AU  the  cireamstanoes  go  to  show  he  had, 
and  we  must  conclude  that  he  aotually  had  notioe  unless  we  b»* 
Itere  Coe  perjured  himself,  for  whioh  oertainly  there  is  not  svffi- 
dent  evidence. 

It  is  tme  IB  effort  was  made  to  impeach  Coe  as  a  witness,  l^ 
eaUIng  a  number  of  witnesses  to  testify  as  to  his  general  cbaMo* 
ter  &r  troth.  These  all,  with  one  or  two  ezceptionss  do  not 
attempt  to  proTe  his  general  character,  bnt  their  particriar  be«^ 
lief  growing  eat  of  one  or  two  transactions  in  which  Coe  was  % 
witness.  In  one  of  Aese  he  got  a  yonng  man  indicted,  and  on 
Us  single  evidence  convicted  for  throwing  a  stone  in  the  night 
and  hitting  him ;  bat  he  was  nnstaken,  for  it  tamed  oat  after- 
wards that  another  boy  did  it,  and  from  that  and  aaaoiSier 
eiroamstance,  several  witnesses  have  attempted  to  prove  his 
ebaracter  bad ;  but  they  only  show  bad  feeling  and  partiiealar 
dremstances,  and  not  general  character  or  legal  evidence.  I 
think  all  the  evidence  as  to  Coe's  chaneter  may  be  traced  te^ 
these  transactions  or  grew  out  of  them,  or  arose  from  the  indos* 
try  osed  in  circalating  them,  and  is  either  not  evidence  at  all  or 
entitled  to  very  little  weight.  Certainly  it  does  not  overthrow 
Coe's  evidence,  supported  as  it  is  by  circumstances,  nor  does  it 
disprove  the  notice. 

Decree  should  be  affirmed. 

Nevivs,  Ogden  and  Ca&penteu,  Justices,  and  Sinnickson^ 
Wall,  Pokter  and  Schehck,  Judges,  concurred  in  this  opinion.^ 

Obben,  C.  J.  The  only  issue  in  the  cause  is  upon  a  question 
ef  priority  growing  out  of  a  conflict  of  encumbrances  between  the 
eemplainant  and  defendant,  both  being 'mortgagees  of  tibe  same 
premises.  The  defendant's  mortgage  is  prior  in  date  bit  sub- 
sequent in  registry  to  the  eomplainan1».  The  eomplainant't^ 
xnertgage  b^g  first  registered  is  entitled  to  priority,  unless  ike 
complaiuant  had  notice  of  the  existence  of  the  previous  mortgage^ 
The  whole  question  turns  upon  proof  of  tilie  notice.  Is  that  foot 
satisfactorily  made  out  1 
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The  oomplainant  has  the  record  evidenoe  in  his  &Tor.  By 
the  law  of  the  land  his  mortgage  is  entitled  to  priority,  ibIm 
the  £Mt  of  notice  be  clearly  established. 

The  policy  of  permitting  record  testimony  to  be  o?eriliro«i 
under  any  circumstances  by  mere  parol  proof,  has  been  loqgail 
often  questioned.    AH  the  cases  agree,  that  in  order  to  deprin 
a  party  of  his  priority  upon  the  registry,  the  evidence  to  piDfi 
the  notice  should  be  clear  aud  unequivocal.    This  would  be  i»» 
quired  by  the  general  rule  of  law,  which  imposes  upon  the  par^ 
holding  the  affirmative  the  burden  of  proof.    It  is  enfomd  kj 
the  consideration  that  the  design  of  the  evidence  is,  in  dM  to 
destroy  record  testimony.    And  the  propriety  of  this  mr  if 
still  further  enforced  by  the  fact  that  the  parly  hoUiiigpiiontj 
by  re^try  has  done  all  that  care  and  vigilance  can  do  to  saevr 
his  claim.    If  destroyed,  it  is  done  by  evidenoe  not  grownig  ori 
of  any  negligence  of  his  own,  not  by  any  want  of  vigilanoe^  not 
by  any  defect  of  his  evidence,  not  by  any  testimony  upon  wUok 
he  has  placed  confidence  or  upon  whom  he  has  relied  to  019- 
port  his  claim,  but  by  parol  evidence  called  by  the  adverse  psrtf  j 
to  prove  a  fact  which  in  the  very  nature  of  things  it  wiU  be  diffi- 
cult, if  not  impossible  for  the  party  to  disprove.    Upon  die 
clearest  rule  of  law,  and  the  soundest  principles  of  policy,  ^ 
fact  of  notice  should  be  established  by  clear  and  indubitable  en- 
dene.    It  should  not  rest  upon  a  mere  balancing  of  probabiliti6fl> 
a  nice  adjustment  of  the  weight  of  testimony.     It  should  be  sadi 
that  no  reasonable  doubt  whatever  could  be  entertained  of  ibe 
truth.    Upon  this  point  all  the  cases  agree.     The  principle  htf 
not  been  drawn  in  question  by  counsel  in  argument. 

The  proof  of  notice  in  this  cause  rests  upon  the  testimony  of  1 
smgle  witness  uncorroborated  by  circumstances.  The  witoeflS 
is  the  mortgagor.  He  is  the  son-in-law  of  the  defendant,  wiioae 
priority  he  is  called  to  sustain.  He  acted  as  agent  for  ike  de« 
fendant  in  the  procurement  of  witnesses  before  the  Master  and  is 
paying  their  fees.  His  character  for  truth  and  veracity  is  callel 
in.  question,  and  is  most  seriously  impeached  by  numerous  irit- 
nesses,  some  of  whom  at  least  are  men  of  high  oharacttf  vA 
whose  testimony  is  open  to  no  exception* 
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Is  this  evidence  upon  which  the  priority  of  encumbrances 
^should  be  affected,  or  record  security  destroyed  7  Is  this  the 
clear  and  indubitable  testimony  which  sound  policy,  no  less  than 
the  clear  rule  of  equity  demands  ?  If  this  be  indubitable  testi- 
mony, what,  it  may  be  asked,  is  doubtful  eyidence  1  I  cannot  but 
apprehend  that  resting  a  question  of  priority  upon  such  evidence 
is  going  very  far  to  shake  the  security  of  all  registered  mort- 
gages, and  to  unsettle  well  settled  principles. 

I  treat  the  case  as  if  there  were  no  conflicting  testimony,  and 
as  if  the  case  rested  entirely  upon  the  evidence  of  the  defendant's 
witness.  It  is  insisted  however,  that  the  defendant's  case  de- 
rives material  support  from  the  evidence  of  Woodruff*,  the  solic- 
itor of  the  complainant,  who  was  called  as  a  witness  in  his  behalf 
to  contradict  the  statement  of  Coe,  the  defendant's  witness. 
The  complainant's  mortgage  was  executed  by  Coe^  in  the 
presence  of  Woodruff,  and  was  acknowledged  before  him  as 
Master  in  Chancery.  Coe  stated  in  his  testimony  that  notice 
of  the  defendant's  mortgage  was  given  to  the  complainant  in  the 
presence  of  Woodruff  at  the  time  of  the  execution  of  the  com- 
plainant's mortgage.  This  fact  is  not  in  terms  denied  by  Wood- 
ruff in  his  evidence,  and  this  circumstance  is  relied  upon  as  con- 
clusive in  the  defendant's  favor.  But  the  utmost  that  can  be  al- 
leged is  that  the  witness  is  silent  upon  this  point.  Admitting, 
for  the  sake  of  the  argument,  that  the  witness  is  entirely  silent 
upon  the  point,  is  it  a  legitimate  conclusion  against  the  complain- 
ants that  the  fact  is  not  denied  ? 

If  this  were  the  answer  of  the  defendant  under  oath,  the  con- 
clusion would  be  legitimate.  His  omission  to  deny  is  an  admis- 
sion of  the  fact  alleged.  But  the  testimony  of  a  witness  stands 
upon  totally  different  ground.  If  the  question  had  been  asked 
the  witness,  and  he  had  given  an  equivocal  or  evasive  answer, 
there  might  be  some  force  in  the  argument.  But  the  omission 
in  such  case  where  there  is  no  interrogatory  may  proceed  from 
mere  inadvertence.  And  no  conclusion  can  be  drawn  against 
the  party  from  the  omission  of  the  witness. 

But  is  there  in  fact,  any  such  ombsion  as  is  alleged?    Coe 
had  stated  in  his  testimony  certain  facts  that  occurred  at  the 
44 
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execution  of  the  complainant's  mortgage.  Woodruff  in  his  testi- 
mony professes  to  give  a  detailed  statement  of  -what  then  trans- 
pired. He  gives  a  circumstantial  narrative  of  what  was  said 
and  done  on  that  occasion,  materially  varymg  from  Coe's  state- 
ment. But  this  is  not  all.  On  his  cross-examination  the  wit- 
ness says  he  has  no  recollection  of  anything  besides  what  he  has 
stated,  that  took  place  that  can  have  any  bearing  on  the  matters 
in  controversy  in  this  suit.  Now  if  the  witness  did  remember 
what  had  been  testified  to  by  Coe,  if  he  had  received  notice  and 
was  concealing  it,  or  equivocating,  does  not  that  answer  neces- 
sarily involve  him  in  the  guilt  of  perjury  1  Is  it  not  as  broad 
and  unequivocal  as  language  can  be  made?  He  first  details 
what  did  take  place ;  he  then  declares  that  he  recollects  nothing 
else  material  that  occurred.  And  yet  this  evidence  is  relied  on 
as  corroborating  the  defendant's  witness,  because  he  did  not  in 
terms  deny  the  statement  of  the  defendant's  witness. 

The  utmost  I  think  that  can  be  said  of  it  is,  that  it  is  negative 
testimony,  and  does  not  necessarily  impeach  the  testimony  of 
Coe.  But  to  derive  from  it  an  argument  in  support  of  the  truth 
of  Coe's  statement,  is  not  warranted. 

The  defendant's  mortgage  is  imquestionably  just.  It  was 
prior  in  date  to  the  complainant's.  It  was  given  to  secure  her 
claim  of  dower  upon  her  husband's  estate,  a  claim  always  fa- 
vored in  law.  The  complainant's  mortgage  was  taken  to  secure 
a  prior  indebtedness.  He  made  no  new  advance  when  the 
mortgage  was  taken.  He  is  not  in  a  worse  position  by  the  loss 
of  his  security. 

These  circumstances  create  an  impression  that  no  injustice  is 
done  by  the  decree,  and  induce  me  not  to  regret  that  my  breth- 
ren have  felt  themselves  warranted  in  aflBrming  the  decree  with- 
out the  sacrifice  of  sound  principle.  I  have  not  been  able  to 
arrive  at  the  same  conclusion,  and  am  in  favor  of  reversal. 

McCartek  and  Speer,  Judges,  concurred  in  this  opinion. 
Decree  affirmed. 


COURT  OF  ERRORS  AND  APPEALS. 

JULY  TERM,  1850. 


The  Associates  of  the  Jebset  CoMfant,  appellants,  and 
The  Mayor  and  Common  Council  of  Jersey  City  and 
John  C.  Morgan,  respondents. 

The  rights  acquired  by  **  The  Associates  of  the  Jersey  Company"  by  the  deed  fixmi 
Tan  Yorst  to  them  and  the  act  incorporating  the  Company. 

The  Chancellor,  on  answer,  dissolved  the  injunction  granted 
on  tiie  reading  of  Ihe  bill,  on  the  ground  that  the  remedy  at  law 
was  adequate  ;  and  gave  no  opinion  on  the  questions  involyed  as 
to  the  respective  powers  of  the  complainants  and  the  Mayor, 
&c.,  of  Jersey  City. 

The  order  dissolving  the  injunction  was  appealed  from. 

J.  W.  Scuddery  B.  Williamson  and  P.  D.  Vroom  for  the  ap- 
pellants. 

W.  Rutkerfurd  and  j?.  Whitehead  for  the  respondents. 

Randolph,  J.  This  case  comes  before  us  on  an  appeal  from 
an  order  of  the  Chancellor  dissolving  an  injunction  which  had 
been  granted  restraining  the  defendants  below  from  removing  a 
small  building  belonging  to  the  complainants  and  in  the  tenure 
of  Samuel  Davidson.  If  we  look  only  at  the  immediate  injury 
complained  of,  viz :  the  removal  of  a  fence,  the  threatening  to 
prevent  its  re-erection,  and  also  to  prevent  the  removal  of  the 
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small  building  or  office,  we  most  concur  with  the  Chancellor  in 
dissolying  this  injunction,  for  certainly  there  is  no  irremediable 
injury,  which  tha  courts  of  law  cannot  correct  or  the  respond- 
ents answer  for  in  damages.      But  the  removal  of  this  fence, 
and  the  acts  and  threats  complained  of,  were  in  derogation  of 
certain  important  rights  claimed  by  the  appellants,  and  in  accord- 
ance with  certain  other  conflicting  rights  claimed  by  respondents. 
These  rights  and  claims  are  all  set  forth  in  the  record  of  this 
case,  and  have  been  fully  argued  by  the  respective  counsel.    The 
facts  on  which  they  are  based  are  undisputed  and  admitted  in 
the  pleadings,  and  the  questions  themselves  being  of  grave  im- 
portance, uid  a.Tising  as  they  do  on  conflicting  claims  of  two  co- 
existing corporations,  involving  the  rights  of  ferriage^  whar&ge, 
title  to  land  reclaimed  from  the  Hudson  river,  the  right  of  widen- 
ing streets  and  taking  of  private  property  for  public  use  in  one  of 
our  largest  cities,  it  must  be   manifest  that  unless  Speedily' 
settled  irremediable  aind  permanent  injury  must  result  to  the 
freehold  and  to  the  rights  of  parties  litigant  and  toothers  claipi- 
ing  from  or  through  them ;  and  some  of  these  questions  Are  of 
such  a  character  that  it  would  be  exceedingly  difficult,  if  not  im- 
possible, to  obtain  adjustment  and  relief  in  a  court  of  law.    In 
view  of  all  these  matters,  without  entering  into  an  enqmry  how 
far  a  court  of  equity  may  go  in  restraining  a  party  from  the 
committing  of  mere  trespass  or  waste,  I  think  the  case  is  of  such 
a  character  that  this  Court  should  go  behind  the  simple  act  or 
injury  for  which  the  injunction  was  originally  granted  and  dis- 
solved, and  look  into  the  merits  of  the  cause  itself,  as  it  appears 
in  the  record.     I  feel  the  more  inclined  to  take  this,  perhaps  un- 
necessary labor,  because  both  parties  are  exceedingly  anxious 
to  have  their  conflicting  views  settled  by  adjudication,  and  have 
now  pending  in  other  courts  of  the  State  several  suits  and  appli- 
cations involving  these  disputed  matters,  all  of  which  are  now 
fairly  presented  to  this  Court,  and  according  to  the  view  which 
I  shall  take  of  the  case,  may  be  directly  and  legitimately  decided 
by  the  highest  judicatory  in  the  State,  and  thus  settle  the  con- 
flicting claims  of  these  parties  and  put  an  end  to  litigation. 
The  injunction  cannot  be  dissolved  on  the  mere  ground  that 
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all  the  equity  of  the  bill  has  been  answered,  for  the  facts  stated 
in  the  bill  are  snbstantiall j  admitted  in  the  answer ;  and  if  the 
complainants  have  any  equity  whatever  in  their  case  then  we 
cannot  dissolve  on  the  answer  alone,  but  must  enqmre  and  ascer- 
tain whether  the  bill  or  bill  and  answer  set  forth  any  cause  for 
the  consideration  of  the  Court. 

The  complainants'  bill  alleges,  that  in  eighteen  hundred  and 
four  Cornelius  Van  Vorst  conveyed  to  Anthony  Dey,  a  tract  of 
land  known  as  Powles  Hook,  laying  several  hundred  feet  on  the 
Hudson  river,  together  with  the  right  of  ferriage  and  all  the 
grantor^s  right  to  the  land  under  water  opposite  said  tract ;  the 
grantor  giving  a  warrantee  title  as  to  the  upland,  but  not  as  to 
that  under  water,  or  the  right  of  ferry  independent  of  or  sep- 
arate from  the  soil.  That  afterwards,  by  certain  conveyances, 
said  premises  became  vested  in  Richard  Varrick,  Jacob  Radcliff 
and  Anthony  Dey,  who  applied  to  the  Legislature  and  on  the 
loth  of  November,  A.  D.  1804,  obtained  an  act  by  which  they 
and  their  associates  in  interest  became  incorporated  by  the  name 
of  "  Associates  of  the  Jersey  Company,"  who  are  the  complain- 
ants and  appellants  in  this  cause.  That  they  had  by  their  act 
of  incorporation  conferred  on  them,  general  corporate  powers, 
the  right  to  hold  the  real  estate  conveyed  by  Van  Vorst,  to  lay 
oat  streets  and  squares  thereon  for  a  city,  to  govern,  level  and 
regulate  the  same,  to  order  and  regulate  the  building  of  docks, 
wharves,  and  piers  and  storehouses,  make  by-laws,  &c.  The 
bin  further  alleges  that  complainants  in  pursuance  of  their  au- 
tiiority,  employed  a  skillful  surveyor  by  the  name  of  Mangin, 
who  laid  out  the  premises  into  streets  and  squares  for  a  city, 
and  made  an  accurate  map  thereof,  which  was  filed  and  has  since 
become  a  record  by  authority  of  law.  That  the  squares  were 
sold  off  in  lots  and  the  streets  dedicated  to  the  public  in  accord- 
ance with  said  survey,  and  that  Jersey  City  has  been  built  upon 
said  premises.  That  the  street  next  towards  the  river,  known 
as  Hudson  street,  was  laid  out  and  has  always  been  but  seven^ 
feet  wide,  until  extended  by  an  ordinance  of  the  defendants  to 
one  hundred  feet,  which  the  bill  charges  they  had  no  right  to  do. 
That  complainants  under  the  rights  vested  in  them  created  a 
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bulk-head  along  tbe  front  of  their  premises  on  the  Hudson  ram 
in  order  to  protect  and  benefit  their  property,  which  left  a  stz^ 
of  about  twenty  feet  wide  between  Hudson  street,  as  laid  out  at 
seventy  feet  wide,  and  the  river,  and  that  they  constructed  tiuir 
wharves  and  storehouses  thereon  and  therefrom,  for  the  Cunaid 
steamers  and  others,  and  erected  the  small  building  or  offiee 
thereon  which  they  rented  to  Davidson,  and  also  built  a  fence 
along  the  east  side  of  Hudson  street,  considering  it  seven^  Aet 
wide.     That  the  defendants,  claiming  the  right  to  do  so  under 
their  charter,  passed  an  ordinance  widening  Hudson  street  io 
one  hundred  feet,  for  the  purpose,  as  alledged,  of  extending  said 
street  to  the  water,  and  of  erecting  a  ferry  from  some  partthtf^ 
of,  and  of  covering  and  assuming  the  strip  of  land  between  Had* 
son  street,  as  originally  laid  out,  and  the  river,  and  of  destroj* 
ing  the  defendants'  wharves,  ferry  and  private  property.    The 
bill  also  states  that  the  defendant  Morgan,  acting  under  the  an- 
ihority  of  the  other  defendants,  pulled  down  the  fence  sod 
threatened  to  remove  the  office  in  the  occupation  of  Dmiw 
and  to  prevent  the  rebuilding  the  fence. 

On  the  filing  of  this  bill  an  injunction  to  prevent  theiemoial 
of  the  office  only     was    granted.      The  defendants  came  in 
and  answered,  by  which  they  substantially  admitted  the  facts  set 
forth  in  the  bill,  but  deny  the  rights  and  powers  of  theeomplBi&- 
ants  as  claimed  by  them,  and  insist  on  the  right  and  power  A 
the  defendants  to  proceed  as  they  had  done,  in  regard  to  Hudson 
street,  and  to  the  fence  and  other  obstructions  therein,  after  tbs 
street  had  been  extended  to  one  hundred  feet  wide.     Then 
rights  and  powers  the  defendants  claim  by  virtue  of  several  sob 
and  supplements  thereto,  incorporating  them  as  ^'  The  Mtjv 
and  Common  Council  of  Jersey  City,"  and  the  various  ordi- 
nances passed  in  pursuance  thereof.    These  and  other  matt^ 
incident  thereto  are  set  forth  in  the  bill  and  answer,  but  it  is  un- 
necessary to  repeat  them  here. 

The  first  question  for  our  consideration  is,  what  rights  did  the 
appellants  acquire  under  the  Van  Vorst  deed  and  the  act  of  in- 
corporation? According  to  the  common  law  rule  assumed  bj 
counsel  to  be  the  rule  of  this  case,  the  rights  of  xipanaa  owners 
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extended  only  to  high  water  mark,  and  all  below  that  to  the 
middle  of  the  river,  belongs  to  the  State  and  not  to  the  Pro- 
prietors as  formerly  supposed.  The  deed  then  from  Van  Vorst 
only  conveyed  the  land  to  high  water  mark,  the  ferry  and  the 
appurtenances  thereto,  and  the  State  had  a  right  to  grant  all 
lands  below  that  point,  either  for  the  purpose  of  building  wharves 
and  piers,  or  for  occupation  generally,  either  under  water  or  by 
filling  up  the  river  so  as  not  to  interfere  with  the  navigation. 

By  the  third  section  of  appellants'  charter,  they  have  con- 
ferred upon  them  the  privilege  of  building  docks  and  piers  into 
the  Hudson  river  and  bays  thereof  opposite  their  premises  "  as 
far  as  they  may  deem  it  necessary  for  the  improvement  of  said 
premises  or  the  benefit  of  commerce,  and  to  appropriate  the  same 
to  their  own  use."  The  rights  conferred  by  this  section  are 
conferred  on  the  corporation,  and  not  on  Varrick,  Radcliff  and 
Dey,  the  first  proprietors ;  although  the  term  used  is  ^^  said  asso- 
ciates," omitting,  by  accident  it  is  presumed,  the  words  used  in 
some  other  sections,  ^'  and  their  successors."  The  powers  are 
such  as  could  only  be  intended  for  the  incorporation  and  not  for 
these  associates,  and  could  only  be  executed  and  enjoyed  by  the 
incorporation. 

This  section  confers  on  the  corporation  the  tight  of  doc]|dng 
out  and  filling  up  to  the  middle  of  the  river,  if  they  do  not  in- 
terfere with  the  public  right  of  navigation,  and  they  deem  it 
necessary  for  the  improvement  of  said  premises  or  the  benefit  of 
commerce.  Of  course  the  docks  or  piers  thus  erected  belong  to 
the  appellants,  for  they  erect  them  by  sanction  of  law,  and  tbQ 
section .  authorizes  them  to  appropriate  them  to  their  own  u8q»« 
Does  this  right  of  appropriation  apply  only  to  the  timbers  of  ibe, 
dock  and  the  immediate  landing  place,  or  to  the  whole  extent^  of 
the  pier^  &om high  water  to  its  extreme  termination?  Unques^ 
tionably  the  latter,  for  the  former  were  theirs  abready  without 
this  clause ;  and  this  appropriation  may  be  for  any  lawful  pur- 
pose, within  their  chartered  rights,  which  the  corporation  ^^  deemed 
necessary  for  the  improvement  of  said  premises  or  the  benefit  of 
commerce." 

It  is  insisted  that  the  term  ^^  said  premises,"  means  only  the 
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lands  above  high  water  mark  conve jed  by  Van  Vorst,  and  thai; 
ike  power  in  the  second  section  to  lay  oat  streets  and  sqnaitt 
^^  upon  all  and  every  part  of  said  premises"  is  snbject  to  ^ 
same  restriction,  and  thereupon  no  matter  how  far  appdlaati 
may  extend  their  wharves,  and  though  along  their  whole  front, 
yet  they  have  no  power  to  lay  out  streets  or  squares  or  othenrise 
appropriate  the  newly  acquired  upland,  except  for  docks  or  piers. 
Now  if  this  position  were  correct,  it  does  not  necessarily  foUoir, 
that  the  respondents  would  become  thereby  the  owners  of  the 
property  or  acquire  any  rights,  or  be  entitled  to  raise  the  qnestioQ 
of  right.    But  the  position  is  not  correct.    By  the  term  ^prem- 
ises^"  or  ^^  said  premises"  the  Legislature  intended,  as  theysvd 
in  the  first  section,  ^^  the  tract  and  premises   herein  VSm 
described,  with  the  privileges  and  appurtenances  aforesaid,"  ie« 
ferring  to  the  description  in  the  preamble  to  the  act,  which  gives 
the  metes  and  bounds  of  the  land,  and  then  adds,  ^'  toge&eC 
with  the  right  of  ferry  from  the  said  tract  or  parcel  of  land 
across  the  Hudson  river,  and  the  right  and  title  of  said  Cor-* 
neliuB  Van  Vorst  under  the  water  of  the  Hudson  rivnr  and  tin^ 
bays  thereof  opposite  said  premises,  as  far  as  the  right  of  saidL 
Cornelius  Van  Vorst  extends ;"  and  then  the  preaiftble  Btat60 
that  the  Associates  had  divided  ^^  the  said  premiBeB  into  one 
thousand  original  shares."    Divided  what?    The  upland  onlyf 
Certainly  not,  but  the  ferry  also,  the  right,  void  or  otherwise,  to 
the  land  under  water.    Again,  if  the  laying  oat  streets  and 
squares  upon  ^^  all  and  every  part  of  said  premises,"  is  to  be 
restricted  to  the  upland  only,  then  the  power  to  ^^  regulate  die 
building  of  all  docks,  piers  and  wharves  and  storehouses  thm-^ 
on^^  in  the  same  section,  must  be  restricted  in  like  manner  to  di6 
upland,  or,  if  a  pier  is  built  to  the  middle  of  the  river,  there  ii 
no  power  given  to  the  corporation  to  lay  out  a  street  from  the 
upland  to  the  foot  of  the  pier,  or  indeed  to  connect  the  landwidi 
the  water  for  any  useful  purpose.     These  views  were  not  within 
the  contemplation  of  the  Legislature.    They  took  the  descriptioa 
of  the  premises  with  the  appurtenances  from  the  Van  Vont 
deed,  and  bearing  in  mind  tiiat  as  far  back  as  1804  it  was  the 
general  impression,  that  riparian  proprietors  were  the  shore  oim- 
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ers  and  had  the  exclusive  right  to  the  land  under  water  opposite 
their  shore,  for  the  purpose  of  docking  or  filling  out,  or  acquiring 
the  alluvial,  we  can  have  no  difficulty  in  presuming  that  the 
Legislature  intended  by  their  charter  to  the  associates,  to  con- 
firm to  them  all  the  rights  of  the  State,  contained  in  the  descrip- 
tion and  appurtenances  of  the  Van  Vorst  deed.  Such  a  power 
and  grant  was  necessary  in  order  to  enable  the  Associates  to  ex- 
ecute the  plan  and  objects  which  they  had  in  view.  We  may 
then  fairly  conclude  that  all  the  rights  of  Van  Vorst  and  of  the 
State,  to  the  lands  described,  &c.,  to  the  middle  of  the  river, 
except  the  public  right  of  navigation,  vested  in  the  appellants 
for  the  purpose  of  laying  out  streets  and  squares,  the  erection  of 
docks  or  buildings,  or  for  any  other  lawful  purpose.  This  is  the 
clear  construction  of  the  appellants'  charter,  and  if  they  have 
restricted  their  rights  by  any  subsequent  act  of  dedication  or 
otherwise,  that  is  a  question  between  them  and  their  grantors  on 
Hudson  street,  and  not  between  them  and  the  respondents. 

It  appears  manifest  that  Hudson  street,  by  Mangin's  survey 
and  map,  was  laid  out  seventy  feet  wide  next  to  the  Hudson 
river  and  so  dedicated  with  the  other  streets  to  the  public,  and 
according  to  the  principles  before  laid  down,  all  outside  of  that, 
including  the  strip  of  twenty  feet  wide,  the  office  thereon  and 
the  bulkhead  belong  to  the  appellants. 

It  is  set  up  in  the  answer,  and  was  urged  with  much  force  in 
the  argument,  that  by  virtue  of  their  charter  the  defendants  had 
a  right  to  widen  Hudson  street,  that  by  an  ordinance  it  waa 
widened<to  one  hundred  feet,  and  that  the  fence  and  office  were 
obstructions  within  the  street  which  they  had  a  right  to  remove, 
and  did  in  fact  remove  the  fence  and  threaten  to  remove  the 
office  accordingly.  In  the  second  section  of  appellants'  charter 
the  Legislature  provided  "  that  the  powers  granted  by  this  sec- 
tion (to  lay  out  streets  and  squares  and  to  regulate  the  building 
of  docks  and  storehouses)  shall  cease  whenever  the  Legislature 
Bhall  deem  it  expedient  to  institute  a  more  adequate  and  com- 
plete corporation  for  the  purposes  above  expressed."  This  re- 
serves in  the  Legislature  full  power  on  the  subject.  The  present 
charter  of  Jersey  City  was  passed  February  22, 1888.    In  the 
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repeal  of  any  part  of  the  proviso  contained  in  the  second  sectioii 
of  the  act  incorporating  said  Associates."    Take  this  secticmoi 
connection  with  the  13th  section  of  respondents'  charter  and  Ik 
second  section  of  appellants'  charter  above  stated,  and  there  liD 
be  no  great  difficulty  in  coming  to  a  fair  conclusion.     The  li^ 
to  lay  out  streets  and  squares  specified  in  the  second  secticmytb 
appellants  and  the  Legislature  seem  to  have  considered  <me  of 
the  vested  rights  of  the  appellants,  which  was  not  to  be  conBtned 
as  interfered  with  or  impaired,  and  then  inasmuch  as  the  13th 
section  embraces  pretty  much,  if  not  all  the  other  powers  gnunted 
the  Associates  in  the  2d  section,  the  proviso  is  inserted  so  that  it 
should  not  be  construed  as  repealing  the  proviso  in  the  Afisoci- 
atcs'  2d  section ;  the  Legislature  thereby  reserving  to  itself  tk 
right  to  repeal  and  transfer  to  the  respondents  orotherBthe 
right  to  lay  out  streets  or  squares  or  any  other  right  in  the  2d 
section  of  appellants'  charter  not  before  repealed  or  disposed  of 
otherwise.    Turning  to  the  13th  section  of  respondents'  charter, 
it  is  evident  that  the  right  to  lay  out  streets  and  sqmrefli  or  to 
widen  or  enlarge  them^  is  neither  taken  from  the  appeHants  or 
S^ven  to  the  respondents.     In  the  former  the  power  is  vested  bj 
their  charter ;  to  the  latter  the  power  is  given  of  pasong  oiii- 
nances  for   ^^  regulating,    cleaning  and   keeping  in  repur  the 
streets,  highways  and  public  alleys  therein" — "  for  preventing 
the  encumbering  or  obstructing  the  streets,  sidewalks  and[publie 
alleys  in  said  city" — '^for  ascertaining  and  establishbg  Ik 
boundaries  of  all  streets  and  alleys  in  said  city,  and  preventing 
and  removing  all   obstructions   in  and  upon  said  streets  and 
alleys."    These  are  mere  powers  of  municipal  regalation  and 
give  no  power  to  lay  out  or  widen  any  street  or  alley,  or  to  take 
for  that  purpose  the  private  property  of  the  appellants  or  of  any 
other  person. 

Nor  is  there  any  provision  in  the  respondents'  charter  for 
carrying  any  such  power  into  execution  or  to  render  it  oonatittt- 
tional.  The  power  to  lay  out  and  widen  streets  is  still  reserved 
to  the  appellants  subject  to  their  previous  acts  and  grants,  and 
must  so  remain  until  the  Legislature  shall  see  proper  to  make 
some  constitutional  provision  to  the  contrary. 
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29th  section,  it  is  enacted  ^^  thart  nothing  herein  contained  shall 
be  construed  as  in  any  wise  to  interfere  with  or  impair  the  vested 
rights  and  privileges  of  the  Associates  of  the  Jersey  company, 
Provided^  that  this  section  shall  not  be  adjudged  or  construed  a 

We  come  then  to  the  irresistible  conclusion  that  the  respond- 
ents had  no  right  to  widen  Hudson  street.  1st.  Not  for  the  con- 
venience or  benefit  of  their  city,  for  the  power  was  not  given  to 
them  in  their  charter.  2nd.  Not  for  the  purpose  of  acquiring 
the  strip  of  land  twenty  feet  wide,  the  bulkhead,  the  wharves  or 
piers,  or  any  other  property  of  the  appellants,  because  these  con- 
stitute a  portion  of  their  vested  rights  under  their  charter  and 
title  deeds.  3rd.  Not  for  the  purpose  of  extending  a  public 
street  to  the  Hudson  river,  in  order  to  enable  them  to  establish  a 
ferry  across  said  river ;  because  the  right  of  ferry,  of  whatever 
character  it  be,  is  vested  in  the  appellants  by  the  Van  Vorst 
deed  of  1804,  and  confirmed  by  the  act  of  the  Legislature  of  the 
same  year,  and  in  its  nature  must  be  exclusive  to  the  extent  of 
appellants'  land  along  and  on  the  shore ;  for  no  man  has  a  right 
to  establish  a  ferry  and  make  the  landing  on  another  man's  land 
without  his  consent ;  nor  according  to  the  decision  of  Judge  Mc- 
Lean, in  Brownson's  Lessee  t?.  Watham  (2  McLean  Rep.  376  ; 
^ng.  an  Tide  Waters  17)  can  the  Legislature  grant  any  such 
right,  for  it  would  be  taking  the  land  of  one  man  and  giving  it 
to  another,  which  cannot  be  done  by  legislation.  4th.  Nor  for 
any  other  purpose  whatever  had  the  respondents  the  right  to 
widen  said  street ;  nor  did  they  acquire  any  right  by  such  act 
to  pull  down  the  appellants'  fence,  remove  their  office  or  in  any 
way  hinder  or  obstruct  them  in  their  lawful  rights.  The  streets 
only  and  public  places,  by  Mangin's  map,  were  dedicated  to  the 
public  and  nothing  beyond,  which  is  unlike  the  cases  of  Cincin- 
nati, Pittsburgh  and  New  Orleans,  where  the  strips  next  the 
water  were  dedicated  to  the  public  for  a  landing.  See  the  cases 
in  10  Peters  662;  6  lb.  431;  26.  498  Jlng.  on  Tide  Waters 
188(1). 

I  think  therefore  that  the  order  below  should  be  reversed,  and 
the  injunction  be  revived  and  so  modified  as  to  meet  the  views  of 
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this  Court  and  made  perpetual,  and  that  an  order  to  this  effect 
should  be  entered  accordingly.  ' 

Carpenter,  J.  I  concur  in  the  same  result.  It  is  proper 
to  add  that  I  do  not  concur  in  so  much  of  the  opinion  deli?ered 
by  Justice  Randolph  as  assumes  that  the  title  of  the  ripariin 
owner  extends  only  to  high  water  mark.  The  only  express  de- 
cision in  this  State  is  that  in  the  case  of  Bell  v.  Gcugkf  and 
that  case  is  still  subjudice.  In  Arnold  v.  Mundy  and  in  Jfor- 
tin  V.  WaddeU  the  common  law  rule  was  referred  to,  and  in  both 
cases  it  was  assumed  to  be  the  law  of  this  State,  but  in  noither 
case  was  this  point  directly  involved.  The  question  ifhAet  a 
legal  rule  prevails  in  this  State  still  seems  to  be  open,  and  aa  it 
may  soon  be  brought  before  this  Court  for  adjudication,  soma  tf 
my  brethren  as  well  as  myself,  desire  now  to  withhold  ai^  ^' 
pression  of  opinion  on  this  point. 

The  order  dissolving  the  injunction  was  unammoaslyrevened. 
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Van  Walkenburgh  and  Osbobn,  appellants,  and  the  Rahway 
Bank  and  others,  respondents. 

On  appeal  from  an  order  of  the  Gliancellor  dissolving  an  injunotion,  the  Court  of 
Appeals  will  osoallj  make  an  order  in  the  nature  of  a  temporary  injunction,  retain- 
ing the  parties  and  the  subject  matter  in  ttaitu  quo  until  Uie  final  hearing  of  the 
appeal,  when  the  whole  matter  in  controTersy  is  the  continuance  of  the  injunction, 
as  on  a  pure  injunction  bill,  or  when  it  appears  that  such  an  order  is  necessary  to 
ipnmmi  great  and  irreparable  mischief  to  the  rights  of  the  appellant 

The  sippeUBnt  was  the  purchaser,  and  in  possession  of  certain  real  estate,  haying  paid 
$1,500  on  account  of  the  purchase  money.  The  property  was  afterwards  sold  upon 
a  decree  of  foreclosure  of  a  mortgage  preyiously  given  by  the  vendor.  The  pur- 
diaser  at  the  sheriff's  sale  under  the  mortgage  brought  ejectment  The  party  in 
po— quion,  on  a  bill  for  the  recovery,  out  of  the  proceeds  of  the  sheriff's  sale,  after 
■atisfying  the  mortgage,  of  the  said  $1,500,  obtained  an  injunction  restraining  further 
proceedings  in  the  ejectment ;  and  the  injunction  was,  on  answer,  subsequently 
dissolved  by  the  Chancellor.  OH  appeal  fhnn  the  order  of  dissolution,  the  Court  of 
Appeals  denied  a  motion  for  an  order  to  revive  and  continue  the  injunction  until 
'  the  hearing  of  the  appeaL 

Appeal  from  an  order  dissolving  an  injunction. 

W.  Pennington^  for  the  appellants,  moved  for  an  order  re- 
viving and  continuing  the  injunction  until  the  final  hearing  of  the 
appeaL 

jF.  jB.  Chetwood  contra. 

Green,  C.  J.  The  complainants  below  have  appealed  from 
an  order  of  the  Chancellor  dissolving  an  injunction. .  They  now 
ask  an  order  in  the  nature  of  a  temporary  injunction,  retaining 
the  parties  and  the  subject  matter  of  the 'controversy  in  statu  quo 
until  the  final  hearing  of  the  appeal. 

The  application  is  to  the  sound  discretion  of  the  Court. 
When  an  injunction  has  been  dissolved  by  the  Chancellor,  this 
Court,  upon  appeal  from  that  order,  will  usually  revive  the  in- 
junction, either, 
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1.  Upon  a  pore  Injanction  bill,  when  the  whole  matter  in  oon- 
troversy  is  the  continuance  of  the  injunction,  and  where  conse- 
quently the  object  of  the  suit  would  be  unavoidably  defeated  if 
the  party  were  not  temporarily  restrained  by  the  order  of  tiiis 
Court,  or 

2.  When  it  clearly  appears  that  the  intervention  of  the  power 
of  this  Court  is  necessary  to  prevent  great  and  irreparable  nifl- 
chief  to  the  rights  of  the  appellant. 

The  respondent  is  in  possession  of  the  order  of  the  ChmoeUor. 
The  only  condition  of  this  Court  suspending  the  operaton  of  tint 
order  even  temporarily  is,  either  that  such  suspension  is  essen- 
tially necessary  to  attain  the  object  of  the  suit,  or  to  preeene 
the  just  rights  of  the  appellant. 

In  the  present  case  the  appellant  is  the  purchaser,  in  possei- 
sion  of  certain  real  estate,  having  paid  $1,500  on  aoconntofdie 
purchase  money.     The  property  was  afterwards  sold  upon  i 
decree  of  foreclosure  of  a  mortgage  given  by  the  vendor  prior  to 
the  purchase.     An  ejectment  having  been  brought  by  tiie  par- 
chaser  at  the  sheriff's  sale  under  the  mortgage,  who  had  also 
purchased  the  equity  of  redemption,  this  bill  is  filed  to  recover, 
out  of  the  proceeds  of  the  sale  after  satisfying  themortg^deW, 
the  sum  of  $1,500  advanced  upon  the  purchase.    The^tole 
controversy  relates  to  the  disposition  of  the  surplus  money  after 
satisfying  the  mortgage.     There  is  no  dispute  as  to  the  legal  or 
equitable  title  of  the  purchaser  to  the  lands.     He  holds  under  a 
title  made  by  the  vendor  prior  to  the  sale.     If  the  purchase  un- 
der the  decree  of  foreclosure  had  been  made  by  a  stranger,  aod 
not  by  the  purchaser  of  the  equity  of  redemption  under  the  judg- 
ments at  law,  the  case  would  not  have  admitted  of  a  questioa. 
We  do  not  perceive  that  the  purchaser  is  in  a  worse  position  be- 
cause he  is  the  owner  of  the  equity  of  redemption.     Depriving 
the  legal  owner  of  the  land  of  his  possession  can  be  in  no  \^ise 
necessary  to  a  just  disposition  of  the  surplus,  wherever  the 
merits  of  the  case  may  lie. 

On  the  other  hand  it  is  obvious,  that  a  serious  and  irreparable 
evil  will  be  done  by  keeping  the  purchaser  out  of  the  possession  of 
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the  land.    The  rents  and  profits,  as  long  as  the  order  is  in  force^ 
are  irrecoverahly  lost. 
The  motion  must  be  denied. 

The  whole  Court  concurred. 
Motion  denied. 
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McCuRDY  and  others  v.  Agnew. 

Mr.  Schenck  suggested  the  death  of  the  respondent  in  appesl, 
and  moved  for  an  order  making  his  administrators  and  heirs-tt- 
law  parties,  and  for  an  order  of  puhlication,  some  of  the  heirs  re- 
siding in  New  York,  and  some  being  infants.  He  cited  5  Paip) 
628;  4  lb.  409,  413 ;  2  Peters^  481 ;  4  John  Ch.  382. 

The  motion  was  allowed ;  and  an  order  directed  to  be  drawn 
according  to  the  practice  in  Chancery. 


.COURT  OF  ERRORS  AND  APPEALS. 

JANUARY  TERM,  1851. 


^Seth  H.  Woodruff,  appellant,  and  Thomas  V.  Johnson  et  a/., 


'The  citUd  gus  trust  of  land,  the  trust  being  fbr  his  own  benefit^  cannot  inrefit  hii  in- 
diTidual  propertj  by  building  on  the  land,  and  thus  create  a  trust  in  his  own  faror 
of  his  indiyidual  propertj,  to  the  prgudioe  of  his  creditors. 

The  proceedings  in  the  Court  of  Chancery  in  this  case  will 
l>e  found  arUe^  page  120. 

W.  Pennington  for  the  appellant. 

i.  C.  Grover  for  the  respondents. 

The  opinion  of  the  Court  was  delivered  by  Chief  Justice  Green. 

Green,  C.  J.  The  facts  in  this  case  are  not  disputed.  The 
premises  in  controversy  consist  of  a  house  and  lot  in  the  city  of 
Newark.  Obadiah  Woodruff,  by  his  will,  duly  executed  to  pass 
real  estate,  devised  the  lot  with  a  dwelling  upon  it  to  trustees  in 
trust  for  his  son,  Seth  H.  Woodruff,  (the  appellant)  for  his  life,  and 
after  his  decease  in  trust  for  his  wife  for  her  life,  and  then  in 
trust  for  his  children  in  fee.  The  appellant,  after  the  death  of 
the  testator  having  come  into  the  occupation  and  enjoyment  of 
the  lot  under  the  will  being  free  from  debt,  erected  upon  a  part 
of  the  lot,  another  building  with  his  own  funds.  With  the  as- 
45 
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sent  of  the  trustees  he  is  in  the  possession  and  enjoyment  of  the 
entire  property,  including  as  well  the  house  and  lot  devised  by 
his  father  as  the  house  erected  by  himself.  Being  so  in  posses- 
sion, his  property  in  the  house  erected  by  himself  with  that  part 
of  the  lot  upon  which  it  was  erected,  was  levied  upon  and  sold  to 
the  respondents,  by  nrtue  of  an  txecution  at  law  issued  upon  a 
judgment  recovered  by  them  against  the  appellant.  The  re- 
spondents seek  by  their  bill,  to  have  the  rents  and  profits  of  the 
house  and  lot  so  conveyed  to  them,  applied  in  satisfaction  of  their 
judgment. 

The  rule  is  well  settled  that  a  trust  estate  is  not  the  subject 
of  levy  and  sale  under  an  execution  at  law.  It  was  so  decided 
by  Chancellor  Vroom  in  Disborough  v.  Outcalt ;  1  Saxtorij  298.. 
In  that  decision  this  Court  fully  concur.  It  is  equally  clear 
that  the  trust  created  by  the  testator  for  the  benefit  of  his  son 
will  not  be  interfered  with,  nor  the  trust  funds  diverted  from 
their  destination,  for  the  payment  of  the  debts  of  the  cestui  que 
trusty  either  by  a  court  of  law  or  of  equity.  The  Chancellor,  by 
his  decree,  has  not  contravened  that  principle.  On  the  contrary, 
he  clearly  recognises  the  principle,  and  conforms  his  decree  to 
its  requirements,  by  directing  that  the  value  of  the  ground  rent 
of  the  land  upon  which  the  house  is  erected,  may,  if  desired, 
be  ascertained,  and  that  sum  appropriated  in  pursuance  of  the 
trust.  There  is  no  diversion  of  any  part  of  the  trust  fund  from 
the  purpose  to  which  it  was  devoted  by  the  testator. 

The  only  question  involved  in  the  decision  and  appeal  is, 
whether  the  cestui  qui  trust  of  land,  the  trust  being  for  his  own 
benefife)  may  invest  his  individual  property  by  building  on  that 
land,  and  thus  create  a  trust  in  his  own  favor  of  his  individoal 
property  to  the  prejudice  of  honest  creditors. 

It  was  said  in  argument  that  he  had  a  right,  when  out  of  debt^ 
to  invest  his  money  for  the  benefit  of  his  wife  and  children. 
Admit  that  he  may  do  so  and  that  the  property  thus  invested 
will  enure  to  his  wife  and  children ;  the  question  still  remains, 
whether  he  may  lawfully  create  a  trust  fund  for  the  benefit  of 
himself  during  his  own  life  to  the  prejudice  of  his  creditors. 
From  the  language  of  the  first  section  of  the  supplement  to  the 
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Act  respecting  the  Court  of  Chancery,  {Rev.  Stat.  921,)  it  re- 
sults by  fair  constraction  if  not  by  necessary  implication  that 
such  trust  is  illegal.  Upon  broad  principles  of  equity  it  cannot 
be  sustained.  The  reasoning  of  the  Chancellor  in  Dtshoroughr» 
OtUcdt  clearly  indicates  his  opinion  that  equity  "vrould  reBeye 
against  so  palpable  a  fraud.  He  says^  ^^  a  contract  was  made 
by  Outcalt  and  for  his  own  benefit,  but  he  paid  no  part  of  the 
purchase  money.  He  was  to  reside  there ;  he  had  the  manage- 
ment of  the  property,  still  he  did  not  pay  for  the  property,  nor 
did  he  secure  the  payment.  His  creditors  were  not  deprived  of 
anything ;  there  was  no  assignment  or  transfer  of  property  out 
of  his  own  possession  into  the  hands  of  another  for  the  purpose 
of  defeating  creditors."  And  upon  this  ground  the  Chancellor 
held  that  the  Court  could  not  interfere. 

The  appellant  in  this  case  is  in  the  possession  of  the  land. 
He  is  entitled  to  the  enjoyment  of  it  for  his  life,  by  virtue  of  the 
devise.  The  decree  of  the  Chancellor  does  not  disturb  his  en- 
joyment of  the  trust  estate.  It  leaves  the  said  fund  unimpaired. 
It  simply  secures  to  the  creditors  the  rent  of  the  house  built  by 
the  cestui  que  trust  with  his  individual  funds.  It  appropriates 
to  the  payment  of  the  debts  of  Seth  H.  Woodruff  so  much  of  the 
fund  held  in  trust  as  proceeded  from  the  debtor  himself.  It  does 
not  interfere  with  any  part  of  the  trust  which  was  created  by  or 
proceeded  from  the  will  of  Obadiah  Woodruff. 

There  is  a  clause  of  the  decree,  not  adverted  to  on  the  argu- 
ment, which  is  not  in  accordance  with  the  expressed  views  of  the 
Chancellor.  The  decree  appropriates  the  rents  and  profits  of  the 
building  erected  by  the  cestui  que  trust  in  payment  of  the  claim 
of  the  complainants  until  the  claim  is  fuUy  saiisfied.  By  possi-/ 
bility  that  may  extend  beyond  the  life  of  Seth  Woodruff  and  be- 
yond the  life  of  his  wife,  when  the  land  would  become  absolutely 
the  property  of  his  children.  The  Court  are  of  opinion  that  the 
decree  should  bo  so  modified  as  to  guard  against  that  contin- 
gency. It  manifestly  was  not  contemplated  by  the  Chancellor, 
and  was  probably  an  oversight  in  the  draft  of  the  decree,  or,  like 
the  clause  in  regard  to  the  ground  rent,  was  not  deemed  of  suffi- 

oient  importance  to  be  inserted. 
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The  decree  Bhoold  be  affirmed^  but  without  006t8. 

Justices  Randolph,  Cabpevter  and  Ogden,'  and  Judges 
ScHENCK,  RisLET,  PoRTER  aud  McCarter  concuTTed  in  this 
opinion. 

Justice  Netius  and  Judge  Speer  dissented. 

Decree  aflSrmed. 


COURT  OF  ERRORS  AND  APPEALS, 

NOVEMBER  TERM,  1851. 


Robert  McCurdt  et  al.j  Appellants,  and  Thos.  J.  Aonew, 

Respondent. 

This  case,  and  the  proceedings  thereon  in  the  Court  of  Chan- 
cery, are  reported  antcy  page  9. 

Vandyke  and  P.  D.  Vroamy  for  the  appellants. 

R.  Adroin  and  /.  W.  Scott,  for  the  respondent. 

The  opinion  of  the  Conrt  was  delivered  by  Justice  Randolph. 

Randolph,  J.  The  bill  in  this  case  is  the  ordinary  one  for 
the  foreclosure  of  a  mortgage ;  but  the  questions  arising  from  the 
defence  set  up  are  somewhat  complicated,  and  so  much  involved 
in  the  evidence  produced,  that  the  Chancellor  had  some  embar- 
rassment in  coming  to  a  conclusion.  However,  after  opening 
the  cause  for  further  evidence,  and  a  re-argument  of  the  whole 
matter,  the  weight  of  evidence  seemed  to  him  to  rest  with  the 
defendant,  and  he  decreed  a  dismissal  of  the  bill. 

It  appears  from  the  pleadings  and  evidence  that  the  defendant 
and  John  0.  Taylor  did  business  in  the  city  of  New  York,  un- 
der the  firm  of  Agnew  &  Taylor,  until  January,  1844,  when 
they  became  embarrassed  and  dissolved,  hainng  outstandmg 
debts  to  the  amount  of  about  thirty  thousand  dollars,  and  a 
considerable  amount  of  assets  to  meet  the  liabilities,  of  which 
the  defendant  took  the  whole  amount,  except  fifteen  or  sixteen 
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hundred  dollars  taken  by  Taylor,  and  agreed  to  pay  all  the  debts 
of  the  firm  and  indemnify  Taylor.  About  two  or  three  months 
after  the  dissolutiony  defendant  went  into  the  firm  of  Abbott  & 
Wilson,  and  took  with  him  goods  of  the  old  firm  of  j^et^ew  & 
Taylor  to  the  amount  of  t3>600,  and  the  new  firm  became  that 
of  Agnew,  Abbott  &  Co.,  and  in  May  after  the  dissolution, 
Taylor  formed  a  copartnership  with  Charles  Olcott  under  the 
firm  of  J.  0.  Taylor  &  Co.  The  defendant  proceeded  to  settle 
up  the  business  of  the  old  firm,  and  during  the  months  of  April, 
May  and  June,  1844,  the  debts  of  Agnew  &  Taylor  were  mostly 
paid  at  the  time  they  fell  due,  by  one  or  the  other  of  tbe  parties, 
principally,  it  is  presumed,  by  Taylor,  as,  early  in' April,  he  be- 
came dissatisfied  with  the  manner  in  which  defendant  was  ar- 
ranging the  business ;  and  on  the  18th  of  April,  the  furtfier  set- 
tlement of  the  late  firm  passed  from  the  hands  of  tiie  defe&Auit 
to  those  of  Taylor,  by  their  mutual  consent,  on  which  day  the 
old  agreement  for  the  settlement  of  the  business  of  the  firm  of 
Agnew  &  Taylor  was  destroyed  and  a  new  agreement  altered 
into  in  writing  between  the  parties,  a  copy  of  which  has  been 
given  in  evidence  on  the  part  of  the  complainants,  and  proved  by 
Taylor  on  his  second  examination  by  order  of  the  Court,  pre- 
vious notice  to  produce  the  original  having  been  given,|whidt 
renders  this  evidence  competent ;  and  a  release  having  been 
given  by  complainants  to  Taylor  prior  to  his  first  ezaminatioD, 
he  was  rendered  a  competent  witness  without  impairing  the  com- 
plainants' claim  on  the  bond  and  mortgage  in  question,  or  any 
other  security  they  may  hold  for  the  debt,  the  discharge  in  this 
case  operating  on  the  person  of  the  witness,  and  not  on  the  debt 
or  its  security.  By  this  agreement  Taylor  was  to  settle  op  tbs 
business  of  the  late  firm,  Agnew  to  transfer  to  him  the  books, 
accounts  and  notes  of  the  firm,  and  to  provide  the  sum  of  four 
thousand  dollars  in  addition  for  the  purpose  of  the  settlement 
Taylor  was  to  add  to  these  assets  the  sum  of  fifteen  hundred 
and  seventy-five  dollars,  being  about  the  amount  he  had  taken 
from  the  firm  at  the  dissolution.  It  was  also  agreed  by  the  same 
instrument,  that  as  Andrew  Agnew  had  signed  two  notes,  for 
about  thirty-two  hundred  dollars,  to  Agnew,  Abbott  &  Co.,  to 
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secure  two  notes  of  the  same  amount  drawn  by  them  for  the  use 
of  Agnew  &  Taylor,  these  notes  should  be  considered  a  liability 
of  Agnew  &  Taylor  and  paid  out  of  their  assets,  and  Andrew 
Agnew  saved  harmless  and  not  looked  to  for  the  payment  of 
any  part  of  the  same.  It  was  also  understood  that  Taylor 
was  not  to  render  himself  personally  liable  beyond  the  amount 
receivable  and  specified.  This  agreement  appears  to  have  been 
drawn  by  E.  H.  Eemble,  (or  at  his  ofBce,)  a  witness  in  the  cause, 
who  states  that  Agnew  and  Taylor  had  called  on  him  for  the 
purpose  of  having  an  agreement  drawn,  and  stated  their  difficul- 
ties, and  that  if  they  could  raise  money  temporarily  they  could 
in  a  short  time  procure  a  bond  and  mortgage  which  would  enable 
them  to  go  through  with  the  business ;  and  upon  his  promismg 
to  do  what  he  could  for  them,  early  in  April,  Agnew  brought  to 
him  two  notes  of  Agnew,  Abbott  &  Co.  for  about  thirty-two 
hundred  dollars,  the  proceeds  of  which  were  to  be  applied  to  the 
payment  of  the  debts  of  Agnew  &  Taylor,  and  that  these  notes 
were  so  negotiated  or  discounted  that  he  advanced  to  A.  &  T.  on 
the  4th,  6th  and  8th  of  April,  |2900.  One  of  these  notes^  he 
states,  was  afterwards  paid  by  Taylor,  being  for  $1560  ;  and 
the  other,  for  $1640,  was  paid,  the  one- half  by  Taylor,  and  the 
other  half  by  Agnew,  Abbott  &  Co.,  or  each  paying  one-half 
of  both  notes  as  otherwise  proved.  They  are  no  doubt  the  same 
notes  given  in  evidence  by  the  defendant,  the  larger  one  dated 
April  1st,  1844,  and  the  other  April  4th,  1844,  and  which  An- 
drew Agnew  and  Taylor  indorsed,  and  th^t  of  $1560  bears  also 
the  indorsement  of  the  complainant,  and  these  notes  being  paid 
o£f,  of  course  Andrew  Agnew's  liability  was  discharged,  both  as 
the  indorser  of  these  notes,  and  as  the  drawer  of  the  two  notes 
made  and  deposited  with  Agnew,  Abbott  &  Co.,  to  meet  them. 
Kemble  states  further  in  his  evidence,  that  in  pursuance  of  the 
suggestion  made  to  him,  the  bond  and  mortgage  was  in  a  short 
time  procured,  and  are  those  now  in  controversy,  bearing  date 
April  16th,  1844,  and  given  for  $4000,  to  enable  Taylor  to  raise 
the  money  and  pay  the  debts  of  Agnew.  &  Taylor,  he,  Taylor, 
agreeing  to  consider  them  for  that  purpose  as  so  much  cash. 
They  were  drawn,  as  Taylor  says,  to  Andrew  Agnew  at  ddend- 
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ant's  suggestion  for  family  reasons,  and  possibly  also,  ma  tiie  de- 
fendant and  his  witnesses,  Mr.  Lecompt  and  R.  £•  Agnew  state,^ 
because  Andrew  Agnew  had  preyionsly  given  his  notes  for  ^3200 
to  enable  Agnew  &  Taylor  to  raise  money  to  settle  their  affiurs; 
this  would  be  in  accordance  with  the  agreement  of  Agnew  &  Tay- 
lor of  April  13, 1844,  by  which  the  defendant  was  to  provide  $4000 
to  pay  the  debts  of  the  firm,  and  Taylor  to  save  harmless  Andrew 
Agnew  from  liability  by  reason  of  these  notes.  But  that  the  bond 
and  mortgage  were  given  merely  to  secure  Andrew,  is  disproved 
by  its  amount,  being  $800  above  his  liability,  by  the  fact  that 
Andrew  had  nearly  two  weeks  before  given  his  note  without,  so 
far  as  the  evidence  goes,  ever  demanding  security,  and  by  the  far- 
ther fact  that  he  seems  never  to  have  retained  the  possesnon  or 
control  of  these  instruments,  as  well  as  by  the  written  agreement 
of  Agnew  &  Taylor  themselves,  and  the  positive  testimony  of 
Taylor  and  Kemble^  and  the  history  and  circumstances  of  the 
transaction.  There  can  be  no  doubt  from  the  evidence,  that  the 
bond  and  mortgage  were  given  in  pursuance  of  the  agreement|. 
to  enable  Taylor  to  raise  money  to  settle  up  the  business  of  the 
firm ;  that  it  was  for  that  purpose  assigned  to  Kemble  and  held 
by  him  as  collateral  security  for  advances,  at  one  time,  on  these 
notes  of  Agnew,  Abbott  &  Co.,  subsequently,  when  these  were 
paid  off,  for  other  advances,  until  finally,  all  being  paid  off,  they 
were  transferred  by  Taylor's  direction  to  complainants,  to  pay 
them  for  goods  furnished  Taylor,  as  the  means  of  enabling  him 
to  raise  money  to  pay  the  debts  of  Agnew  &  Taylor,  in  his  mode 
of  settling  up  the  business,  he  bringing  the  whole  of  it  into  ac- 
count with  the  firm  of  J.  0.  Taylor  &  Co.,  charging  Agnew  k 
Taylor  on  the  books  of  J.  0.  Taylor  &  Co.,  with  the  amount 
paid  out,  and  giving  them  credit  for  the  amount  received  from 
all  sources.  The  charges  thus  made  being  according  to  the  books 
and  the  evidence.  Dr.  120,35665,  and  Cr.  $9,597.19,  and  the 
whole  debt  of  the  firm  paid  off. 

The  complamants,  then,  having  paid  a  fiur  and  full  considera- 
tion for  the  bond  and  mortgage,  which  were  used  by  Taylor,  and 
transferred  at  his  instance  to  the  complainants,  to  answer  the 
purpose  for'which  they  were  given  j  and  all  Andrew  Agnew'i 
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liabilities  being  settled,  the  defendant  has  no  right  to  object  to 
the  prayer  of  the  bill.  Nor  can  he,  by  the  defence  which  he  has 
set  up,  compel  the  complainants  to  go  outside  of  his  bill  to  meet 
and  overcome  that  defence,  aiid  object  to  this  course  as  a  depart- 
ure from  the  case  made  by  the  bill,  for  that  case  is  in  efiect  ad- 
mitted by  the  answer,  which  sets  up  new  matter  and  raises  a 
new  issue ;  a  very  different  thing  from  a  new  case  and  issue 
being  made  by  complainants  variant  from  that  set  forth  in  this 
bill.  The  defence  set  up  in  the  answer  being  entirely  disproved 
and  overcome,  1st,  That  the  bond  and  mortgage  were  not  cre- 
ated for  or  merely  for  Andrew's  security ;  2d,  That  Andrew's 
liability  has  been  entirely  paid  off;  and  8d,  That  the  bond  and 
mortgage  were  made  to  enable  Taylor  to  settle  up  the  business 
of  the  firm,  placed  under  his  control,  and  issued  by  him  for  that 
purpose,  and  finally  in  the  course  of  settlement  transferred  to 
complainants  for  a  full  consideration,  without  their  knowledge  of 
the  mode  or  cause  of  their  creation,  there  is  nothing  to  prevent 
their  recovery. 

I  think,  therefore,  the  decree  must  he  reversed. 

The  Court  unanimously  concurred. 
Decree  reversed. 
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BoBEET  G.   Campbixl,  appellant,   and  A.    O.   Zabeiseb, 

Adminifltrator  of  Robeet  Campbell,  deceased,  respondeat 

An  objeetion  for  want  of  parties  mar  be  taken  at  the  final  bearing. 

An  aoeounting  partr,  in  a  soit  in  eqaxtj  for  tiie  aettknieBt  of  an  aceonnt  in  wUeb  k 
is  interested,  cannot  be  heard  as  'a  witness  to  prore  the  pajment  of  hb  kgsl  ia- 


U;  on  a  bill  finr  an  aeeoont,  the  Court,  npon  the  endence,  is 
doe  the  complainant,  no  order  to  aoooont  ahonid  be  made. 

The  proceedings  in  this  case  in  the  Court  of  Chanceiy  tie  re- 
ported antey  page  356. 

A.  Whitehead  and  W.  L.  Dayton  for  the  appellant. 

Zabriskie  and  W.  Pennington  for  the  respondent. 

The  opinion  of  the  Court  was  delivered  by  CUrf  Justice 
Gbeen. 

Geeen,  C.  J.  By  a  deed  of  assignment  bearing  date  on  die 
7th  of  July,  1834,  George  G.  Campbell  conveyed  to  Robert 
Campbell  certain  real  and  personal  estate  in  trust  to  pay  the  in- 
debtedness of  the  grantor  to  the  grantee,  and  then  certain  other 
debts  of  the  grantor  in  a  specified  order  of  priori^.  Robert 
Campbell,  the  trustee,  having  sold  and  conveyed^the  trust  estate, 
died  intestate  on  the  5th  of  July,  1846.  George  G.  Campbell, 
the  grantor  in  the  trust  deed,  who  claimed  an  interest  in  the 
trust  fund,  by  virtue  of  a  resulting  trust,  assigned  his  interest  to 
the  complainant.  The  complainant  filed  this  bill  for  an  account 
of  the  trust  and  for  the  recovery  of  his  interest  in  the  trust  fund 
under  the  assignment.  The  bill  is  filed  by  the  assignee  of  the 
cestui  que  imsty  against  the  administrate]^  of  the  trustee,  and 
they  are  the  only  parties  to  the  suit.  Upon  final  hearing  on  bill 
answer  and  proofs,  the  Chancellor  dismissed  the  bill^  upon  the 
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ISroand,  as  appears  by  the  decree,  that  the  complainant  was  not 
entitled  to  the  relief  sought  and  prayed  for  by  him  in  his  bill  of 
complaint. 

From  that  decree  the  complainant  appealed.  The  only  ques- 
tion before  this  Court  is  whether  the  complainant  is  entitled  to 
that  relief. 

Several  questions  of  much  importance  have  been  raised  and 
ably  discussed  by  Counsel,  for  the  proper  examination  of  which 
the  limited  time  at  the  disposal  of  the  Court  (as  the  case  must 
be  settled  at  the  present  term)  affords  no  opportunity.  If  the 
case  necessarily  rested  upon  those  points,  I  should  not  feel  pre- 
pared now  to  express  an  opinion.  But  their  determination  is,  I 
believe,  not  necessary  to  the  proper  settlement  of  the  rights  of 
the  parties. 

In  the  investigation  of  this  case  it  will  be  assumed  that  George 
G.  Campbell  had  an  assignable  interest  in  the  trust  fund,  which 
passed  by  the  assignment  to  the  complainant,  and  which  he  has 
a  light  in  a  court  of  equity  to  enforce.  I  say  these  propositions 
will  be  assumed  as  true,  for  the  purpose  of  investigating  other 
points  in  the  case. 

The  first  purpose  to  which  the  trust  fund  is  to  be  applied  is  to 
pay  off  and  discharge  certain  bonds,  notes  and  legal  liabilities  of 
George  G.  Campbell  to  Robert  Campbell,  the  trustee.  There 
existed,  then,  between  George  G.  Campbell  and  Robert  Campbell, 
not  only  the  relation  of  cestui  que  trust  and  trustee,  but  also  the 
relation  of  debtor  and  creditor.  He  owed  Robert  Campbell  a 
large  sum  of  money,  and  until  that  indebtedness  was  satisfied, 
there  is  no  resulting  trust  and  no  trust  fund  to  which  George  G. 
Campbell  could  be  entitled  or  which  he  could  pass  by  assign- 
ment. Hence  it  becomes  a  leading  controlling  question,  lying 
at  the  very  foundation  of  this  cause,  whether  George  G.  Camp- 
bell has  discharged  his  bonds,  notes  and  other  legal  liabilities  to 
Robert  Campbell.  It  is  not  an  all  a  question  between  trustee 
and  cestui  que  trust.  It  is  simply  a  question  between  George 
G.  Campbell  and  Robert  Campbell,  or  debtor  and]  creditor, 
whether  George  G.  had  or  had  not  paid  off  his  bonds  and  obli- 
gations.   That  controvercfy  is  attempted  to  be  settled  in  a  suit 
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to  which  George  G.  Campbell  is  not  a  partyy  and  he  is  eaUedw 
a  witness  to  prove  that  he  has  pud  off  his  own  bonds  aud  aolBi^ 
and  extingaished  his  legal  liabilities.  Admitting  the  jaiudietiai 
of  a  court  of  equity,  I  take  it  to  be  perfectly  clear  (1)  that  m 
decree  can  be  made  in  the  cause  unless  Creoige  G.  Campbdl  be 
a  party  to  the  suit,  and  (2)  that  he  is  an  utterly  ineompetat 
witness  to  prove  that  his  legal  liabilities  are  extinguished. 

1.  No  decree  can  be  made  unless  George  G.  Campbell  be  a 
party  to  the  suit.  It  was  said  upon  the  argument  Aat  die 
assignor  is  not  a  necessary  party  if  he  be  examined  and  testify 
that  he  is  divested  of  all  interest  in  the  trust  fund.  That  is  un- 
doubtedly true,  but  the  necessity  of  his  being  a  x>arty  in  die  caae 
results,  not  from  his  interest  as  a  cestui  que  trust  in  the  resuliiiig 
trust  fund,  but  from  the  fact  that  he  was  Robert  Campbdl's 
debtor,  and  that  the  great  object  of  the  suit  was  to  settle  a  pn- 
vate  account,  independent  of  the  trust,  between  himself  and 
Robert  Campbell.  In  that  controversy  he  and  Robert  Campbdl 
are  alone  the  persons  immediately  and  directly  interested.  Bj 
the  assignment  George  G.  Campbell  was  not  dischaiged  firom 
the  obligation  to  pay  his  bonds  and  notes.  Nor  did  his  assignee 
become  liable  to  pay  them.  Nothing  passed  by  the  assignment 
to  the  complainant  but  a  simple  interest  in  the  balance  after  the 
account  between  George  and  Robert  Campbell  is  settled.  If  on 
taking  the  account  it  should  appear  that  there  was  a  balance  due 
from  Robert  Campbell,  his  estate  would  be  bound.  But  if  on 
the  other  hand  it  should  appear  that  there  was  a  balance  doe 
upon  that  account  from  George  to  Robert,  what  relief  nnder  this 
bill  would  the  administrator  havel  No  decree  could  be  made 
against  the  complainant  to  pay  it.  He  is  not  bound  to  pay 
George  G.  Campbell's  debt.  No  decree  can  be  made  against 
George  G.  Campbell.  Ho  is  not  a  party  to  the  suit  No  decree 
can  be  made  in  favor  of  the  administrator  if  the  balance  should 
be  in  his  favor.  Now  it  is  a  universal  rule  inequity  that  upon  a 
bill  for  an  account,  the  party  against  whom  the  balance  is  found 
will  be  decreed  to  pay  it.  Sometimes  that  order  is  contained  in 
the  original  decree  for  the  account.  Sometimes,  and  usually  in 
modem  practice,  it  is  not  made  till  the  account  is  taken  and  the 
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final  decree  made,  but  it  forms  an  essential  part  of  the  relief 
upon  the  bill.     Seaton^s  Decree  42,  48. 

And  not  only  can  the  administrator  have  no  execation  or  de- 
cree in  Chancery  to  enforce  the  payment  of  the  balance  found 
due,  but  if  he  sue  at  law  upon  his  bond  or  note,  the  decree  will 
be  no  evidence  to  establish  George  O.  Campbell's  liability,  be- 
cause he  was  no  party  to  the  suit  in  equity.  And  no  man  is 
bound  by  a  decree  in  a  cause  in  which  he  is  not  a  party.  If 
then  a  decree  can  be  made  in  this  cause  in  favor  of  the  com- 
plainant, it  will  present  the  extraordinary  anomaly  of  a  creditor 
having  claims  to  the  amount  of  at  least  $5,000,  which  may  be  re- 
covered in  a  court  of  law,  bemg  called  into  a  court  of  equity  and 
his  claims  extinguished  by  a  decree  in  a  cause  to  which  his  debtor 
18  no  party,  and  who  is  not  bound  by  the  decree,  and  that  result 
produced  by  the  evidence  of  the  debtor  himself. 

An  objection  for  want  of  proper  parties  may  always  be  taken 
advantage  of  at  the  final  hearing,  and  so,  it  may  be  observed  in 
passing,  may  a  want  of  equity  in  the  complainant's  bill.  It 
seemed  to  be  assumed  upon  the  argument,  that  the  objection  for 
want  of  title  in  the  complainant  or  other  want  of  equity  in  the 
bill  must  be  taken  by  demurrer.  "  By  a  demurrer,"  says  Lord 
Riverdale,  ^^  the  defendant  demands  the  judgment  of  the  court, 
whether  he  shall  be  compelled  to  answer  the  complainant's  bill 
or  not.  By  an  answer  he  controverts  the  case  stated  by  the 
plaintiff,  or,  admitting  the  case  made  by  the  bill,  submits  to  the 
judgment  of  the^  court  upon  ity  or  upon  a  new  case  made  by  the 
answer,  or  hoth.^^  Upon  an  answer  then  the  complainant  is  en- 
titled to  the  opinion  of  the  Court  upon  the  case  made  by  the  bill, 
as  well  as  the  case  made  by  the  answer,  upon  both  or  either.. 
And  it  is  not  an  unusual  thing  in  practice  for  an  answer  in  equity 
to  conclude  by  the  defendant's  insisting  that  there  is  no  equity 
in  the  complainant's  bill  and  putting  himself  upon  the  judgment 
of  the  Court  respecting  it.  The  practice  rests  upon  sound  policy. 
A  demurrer  admits  the  truth  of  the  charges  in  the  bill.  A  bill 
addresses  itself  to  the  conscience  of  the  defendant,  and  when  a 
bill  contains  charges  of  fraud  or  of  other  inmiorality  implicating 
the  character  of  the  defendant,  an  upright  man  would  forego  his 
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legal  rights  rather  than  avail  himself  of  a  legal  objection  which, 
if  successful,  would  deprive  him  of  all  opportunity  of  relieving 
his  character  by  a  denial  of  the  charges. 

If,  then,  the  decree  of  the  Chancellor  rested  upon  this  ground 
alone,  I  should  have  great  difficulty  in  reversing  bis  decree. 
The  utmost  that  this  Court  could  do  would  be  to  reverse  the  de- 
cree and  send  the  cause  back  to  the  Court  of  Chancery  to  have 
the  bill  amended  and  the  proper  parties  brought  before  the  Court. 
But  the  decree  of  the  Chancellor  does  not  appear  to  have 
rested  upon  this  ground.  If  this  had  been  his  only  difficulty  we 
may  presume  that  he  would  have  permitted  the  bill  to  be  amended 
and  the  proper  parties  brought  before  the  Court.  His  decree 
was  based  upon  the  ground  that  the  complainant  was  not  entitled 
to  relief.  From  that  decree  the  appeal  is  taken,  and  as  the  case 
has  been  fully  heard  and  discussed  upon  the  merits,  it  is  de- 
sirable for  both  parties  that  it  should,  if  possible,  be  finally 
decided. 

What  has  been  said  in  regard  to  the  relation  of  the  parties, 
the  object  of  enquiry  in  this  cause,  is  still  relevant  as  bearing 
upon  the  competency  ef  George  G.  Campbell  as  a  witness.  It 
may  be  added  upon  this  point,  that  George  G.  Campbell  is  di- 
rectly interested  in  the  event  of  this  suit.  Not  in  the  surplus  it 
is  true.  That  he  has  assigned,  but  as  a  debtor  he  is  interested 
in  having  his  legal  liabilities  to  Robert  Campbell  cancelled.  If 
the  decree  be  for  the  complainant  it  would  be  conclusive  against 
Robert  Campbell's  Administrator,  and  would  be  so  in  an  action 
at  law  brought  by  him  to  recover  against  George  G.  Campbell 
upon  his  obligations  to  Robert  Campbell.  The  utmost  that  can 
be  asked  in  favor  of  George  G.  CampbclPa  testimony  is  that  it 
should  be  received  so  far  and  no  further  and  be  entitled  to  as 
much  weight,  and  no  more,  as  the  evidence  of  an  accounting 
party,  who  is  himself  a  party  to  a  suit  in  equity,  for  the  settle- 
ment of  an  account  in  which  he  is  interested. 

Now  such  a  party  can  never  be  heard  to  prove  the  payment  of 
his  legal  liabilities.  The  object  of  the  examination  of  the  party 
is  to  discover  facts  peculiarly  within  his  own  knowledge.  He  is 
made  a  witness  at  the  instance  of  the  adverse  party,  and  he  is 
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never  permitted,  even  apon  a  cross-examination,  to  go  out  of  the 
facts  to  which  he  has  been  examined  by  the  adversary,  and 
make  evidence  for  himself.  This  is  the  settled  mle  in  this  State^, 
and  was  so  held  by  the  Chancellor  in  Jackson  t^.  Jackson's  Ex- 
ecutors. 1  Green  Ch.  96.  Then  the  evidence  of  George  G. 
Campbell  that  he  had  paid  off  his  bonds  and  indebtedness 
to  Robert  Campbell  is  utterly  incompetent,  and  must  be  laid  en- 
tirely out  of  view.  His  evidence  upon  other  points  may  be  avail- 
able, at  least  to  his  adversary. 

Is  the  complainant,  then,  upon  the  evidence,  entitled  to  the  re- 
lief sought?  The  complainant  asks,  first,  an  account,  and  sec- 
ondly, that  the  balance  due  him  should  be  decreed  to  be  paid. 
The  object  of  the  suit  is  to  recover  the  balance  due.  The  ob- 
ject of  the  account  is  to  ascertain  the  amount  of  the  balance. 
But  if  the  Court  be  satisfied  that  there  is  nothing  due,  no  account 
will  be  decreed.  The  Chancellor  must  first  be  satisfied  that  the 
complainant  is  entitled  to  have  an  account  taken.  If  he  be  sat- 
isfied upon  that  point  the  practice  is  to  refer  it  to  a  Master  to 
state  the  details  of  the  account,  and  ascertain  the  balance.  But 
the  Chancellor  may,  if  he  see  fit,  take  the  account  himself.  In 
this  case,  however,  I  understand  the  Chancellor  to  say  that  the 
complainant  is  upon  the  evidence  not  entitled  to  an  account.  He 
not  only  may,  but  ought  to  refuse  an  account,  if  he  be  satisfied 
upon  the  evidence  that  nothing  is  due  the  complainant,  or  that 
for  any  cause  an  account  ought  not  to  be  decreed.  If  there  had 
been  offered  in  evidence  a  paper  writing  of  George  G.  Campbell 
acknowledging  that  nothing  was  due  from  his  uncle  Robert, 
surely  no  account  is  necessary.  Now  the  Chancellor  does  not, 
as  has  been  insisted,  arrive  at  his  conclusion  by  examining  the 
account,  and  then  refusing  an  account.  He  arrives  at  his  con- 
clusion by  evidence  independent  of  the  account.  In  that  con- 
clusion I  think  he  is  fully  sustained  by  the  evidence.  I  think  the 
evidence  shows  satisfactorily  that  nothing  whatever  was  due  from 
Robert  Campbell  to  George  G.  Campbell  by  virtue  of  the  trust. 
It  is  not  my  purpose  to  examine  the  evidence  in  detail.  It  haa 
been  elaborately  discussed  by  counsel,  and  is  fresh  in  the  recol- 
lection of  the  members  of  the  Court. 
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Being  satisfied  from  the  eyidence  that  nothing  was  due  to 
George  G.  Campbell  from  Robert  Campbell  at  the  time  of  his 
death,  and  that  the  complainant  is  not  entitled  to  an  aoconnt,  I 
am  of  opinion  that  the  decroe  of  the  Chancellor  was  xig^t  and 
oog^t  to  be  affirmed,  but  without  costs. 

Justices  Cabpenter,  Randolph  and  Ogden,  and  Judges 
ScHENCKy  Rislet,  Porter,  Wills  and  Cornelisoh  concuzied. 
Justice  Neyius  and  Judge  Valentivs  dissented. 

Decree  affirmed. 


COURT  OF  ERRORS  AND  APPEALS. 

MARCH  TERM,  1869. 


^The  Executors  of  Abraham  Van  Houten,  Sen.,  deceased,  and 
Trustees  of  Abraham  Van  Houten,  Jun.,  deceased,  appeU 
lants,  and  A.  S.  Pennington,  executor  of  Abraham  Vam 
HouTEN,  Jun.,  deceased',  and  Rachel  Van  Houtsn,  re^ 
spondents. 

The  case  in  Chancery  is  reported  ante^  page  272. 

^.  0.  Zabriskie  and  Wm.  Pennington  for  the  appellants. 

.^.  S.  Pennington  and  P.  D.  Vroom  for  the  respondents. 

Oreen,  C.  J.  The  only  question  in  this  cause  arises  upon  the 
construction  of  the  will  of  Abraham  Van  Houten.  The  testator 
first  gires  to  his  wife  the  use  of  his  farm  and  dwelling  house,  with 
his  fanning  utensils,  stock,  household  servants  and  household  and 
kitchen  furniture,  until  his  son  Abraham  should  arrive  at  the  age 
of  twenty-one  years.  After  a  variety  of  bequests,  he  then  gives 
aibd  devises  as  follows  :  "  I  give,  devise  and  bequeath  unto  my 
son  Abraham  Van  Houten,  all  the  rest  and  residue  of  my  estate 
both  real  and  personal,  whatsoever  and  wheresoever  lying  and 
being,  of  whatsoever  description  the  same  may  be,  excepting 
what  is  herein  otherwise  disposed  of,  to  him,  his  heirs  andassigns 
forever :  My  will  is,  and  I  do  order  that  my  executors  hereinafter 
named  shall  rent  out  all  my  property  lying  in  the  town  of  Pater- 
son  and  Hackensack,  and  all  houses  and  lots  owned  by  me,  at 
their  discretion,  for  the  benefit  of  my  son  Abraham  Van  Houten. 
46 
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and  the  proceeds  arising  therefrom,  after  deducting  all  necessaiy 
expenses  and  charges,  together  with  my  personal  estate,  oonsist- 
ing  of  money,  bonds,  notes  and  mortgages,  bequeathed  to  my 
said  son  Abraham  Van  Houten,  to  be  put  out  to  interest  for  the 
benefit  of  my  son,  by  my  executors,  until  he  shall  arrive  to  the 
age  of  twenty-one  years ;  and  I  do  further  order  that  my  execu- 
tors give  unto  my  said  son  Abraham  Van  Houten  out  of  my  es- 
tate a  good  college  education  and  a  decent  support  until  he  arrive 
at  the  age  of  twenty-one  years ;  but  if  my  said  souy  Mrakam 
Van  Hauteriy  should  die^  having  no  children,  then  my  mil  ity 
and  1  do  hereby  dispose  of  my  property  in  the  following  manner, 
via."    The  testator  then,  after  giving  legacies  to  the  cttldran 
and  grandchildren  of  three  of  his  sisters,  devises  the  reridoe  d 
)us  estate,  one*third  to  his  wife,  and^the  remaining  two-tUids  to 
the  relations  of  his  first  wife. 

The  testator  died  soon  after  the  execution  of  the  will,  hmng 
an  only  child,  the  devisee  named  in  the  will^  then  an  infant 
of  very  tender  years.  The  devisee  Abraham  Van  Hoaien,  lived 
till  he  attained  the  age  of  twenty-one  years,  and  died  nitfa- 
out  having  children.  The  question  is  whether  under  the  pro- 
visions of  the  will,  the  limitation  over  of  the  estate  g^ven  to  the 
testator's  son  Abraham,  was  upon  the  death  of  the  devisee  wUh- 
out  children^  or  upon  the  death  of  the  devisee  under  twenty-ime 
without  children.  In  other  words  whether  the  estate  vested  ab- 
solutely in  the  devisee  on  his  attaining  the  age  of  twenty-ooe 
years,  or  whether  it  remained  a  contingent  estate  during  his  lifey 
liable  to  be  defeated  by  his  death  at  any  time  without  children. 

The  doubt,  if  any  there  be,  as  to  the  true  meaning  of  the  wiD 
does  not  arise  from  the  terms  used,  but  from  the  conneclicm  in 
which  they  stand.  The  clause  of  the  will  expressing  the  con- 
tingency upon  which  the  limitation  over  is  made  is  in  these 
words :  But  if  my  said  son,  Abraham  Van  Houten,  should  die 
having  no  children,  then  my  will  is  and  I  do  hereby  dispose  of 
my  property  in  following  manner,  viz. :"  There  is  no  reference 
in  this  ckuse  standing  alone  to  the  devisee's  dying  under  twen^- 
one.  The  contingency  expressed  is  simply  the  death  of  the  de- 
visee without  children.    It  is  insisted  however  that  the  claose 
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^^  under  twenty-one  years  of  age,'  is  fairly  implied  from  the  con- 
text^ or  if  not  from  mere  grammatical  oonstructiony  yet  that  that 
was  the  trae  meaning  of  the  testator,  as  collected  from  the  whole 
scope  of  the  will. 

The  true  meaning  of  the  passage,  so  far  as  rests  upon  its  gram- 
matical construction,  depends  entirely  upon  the  idea  with  which 
it  is  set  in  opposition  hy  the  use  of  the  conjunction  with  which 
.  the  sentence  commences.  If  the  limitation  oyer  was  immediately 
connected  with  the  original  devise,  the  meaning  of  the  will  would 
be  entirely  clear.  The  whole  passage  would  then  read  thus :  •  ^  I 
give,  deyise  and  bequeath  unto  my  son  Abraham  Van  Houten, 
jjl  the  rest  and  residue  of  my  estate  both  real  and  personal, 
whatsoever  and  wheresoever  *  *  *  to  him  his  heirs  .and 
assigns  forever,  but  if  my  said  son  should  die  having  no  children 
then  my  will  is,  and  I  do  hereby  dispose  of  my  property."  In 
the  sentence  as  it  thus  stands,  the  only  contingency  upon  which 
the  devise  over  is  expressly  limited  or  which  can  fairly  be  implied 
or  supposed  to  exist  in  the  mind  of  the  testator,  is  the  death  of 
the  devisee  without  children.  But  the  clause  containing  the 
devise  over  does  not  stand  in  the  will  in  that  connection.  Nor 
does  the  devise  thus  stated  express  the  whole  idea  of  the  testator. 

By  the  will  the  testator  devises  the  residue  of  his  estate  real 
and  personal  to  his  son  absolutely  in  fee  simple,  by  the  broadest 
and  most  comprehensive  terms.  He  then  provides  that  the 
whole  estate,  real  and  personal,  shall  remain  in  the  hands  of  his 
executors  and  be  managed  for  the  benefit  of  the  devisee  until  he 
is  twenty-one.  That  out  of  it  he  shall  receive  an  education  and 
■a  decent  support  until  he  is  twenty-one,  and  then  occurs  the 
clause  in  question,  but  if  he  die  without  children  then  the  estate 
shall  go  over.  The  devise  over  stands  not  in  opposition  to  the 
original  devise,  but  to  the  event  of  the  devisee's  coming  into  pos- 
aession.  And  upon  the  principles  of  grammatical  construction, 
the  use  of  the  conjunction  between  the  two  members  of  the  sen- 
tence (whose  office  is  to  express  merely  the  relation  and  depend- 
ence of  thought)  connects  the  devise  over  not  solely  or  mainly 
with  the  original  devise,  but  primarily  with  the  time  of  its  enjoy- 
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ment.    Now  it  is  perfectly  clear  that  in  order  to  ezpreas  Mj 
the  testator's  meaning,  it  is  necessary  to  insert  before  the  dame 
containing  the  deyise  oyer,  a  proyision  directing  that  the  densee 
should  come  into  the  possession  of  his  estate  on  his  attaining  the 
age  of  twenty-one  years.    The  whole  clause  would  then  stud 
thus :  I  give  the  residue  of  my  estate  to  my  son  Abrahaniy  lb 
heirs  and  assigns  forever.    I  direct  my  executors  to  rent  ik 
real  estate,  and  to  keep  the  proceeds  thereof  together  with  my 
personal  estate  inyested  for  the  benefit  of  my  son  until  he  main 
at  twenty-one  years  of  age.    And  my  will  is  that  upon  bis  st- 
taining  the  age  of  twenty-one  years  my  son  come  into  At  pos- 
session of  all  his  estate  real  and  personal,  but  if  he  die  iriAoat 
children,  then  to  go  oyer.    It  is  true  that  there  is  in  the  niU  no 
express  direction  that  his  son  shall  come  into  possessiancf  Itf 
estate  at  twenty-one,  but  it  is  there  by  necessary  impfioatics. 
The  estate  had  been  deyised  to  him  absolutely.    It  had  ben 
deyised  to  the  mother  and  placed  in  the  hands  of  the  exeeaUxBj 
until  the  deyisee  should  attain  the  age  of  twenty-one  yean. 
The  clause  is  necessary  to  complete  the  sense,  and  to  eipress 
fully  the  connection  and  relation  of  thought  subsisting  in  tke 
mind  of  the  testator  between  the  original  deyise  and  the  contin- 
gency upon  which  the  devise  over  is  limited.     Standmg  in  tins 
connection,  if  the  clause  containing  the  devise  over  had  been 
simply,  "  But  if  my  son  die,  then  over,"  there  could  be  no  dcmbt 
that  the  devise  over  was  upon  the  condition  of  his  son's  dyiif 
^^  under  twenty-one  and  without  issue.^^     This  view  of  the  tefi- 
tator's  meaning  derived  from  the  frame  of  the  will  and  its  proper 
grammatical  construction,  is  strengthened  by  a  yiew*of  the  entbe 
instrument,  the  general  nature  of  its  provisions,  and  the  sitaatioD 
and  circumstances  of  the  testator. 

The  devisee  was  the  testator's  only  child,  and  at  the  date  of 
the  will  an  infant  of  very  tender  years.  He  was  the  pecolitf 
object  of  the  testator's  care  and  bounty.  After  making  suitable 
provision  for  his  wife,  and  making  bequests  to  the  relatives  of  biS 
former  wife  and  to  his  slaves,  the  testator  gives  the  whole  residoe 
of  his  estate  real  and  personal,  to  his  only  child  in  fee  simple^ 
by  terms  the  most  clear,  broad  and  comprehensive.    The  gen* 
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end  intent,  the  controlling  idea  of  the  will^  is  to  Test  the  estate 
of  the  testator  ahsolntely  in  his  only  child. 

This  is  the  disposition  of  the  estate,  indicated  as  clearly  by 
the  language  of  the  will  as  by  the  voice  of  nature.  There  is 
nothing  in  the  protisions  of  the  will,  aside  from  the  particular 
clause  in  question,  indicating  an  intent  on  the  part  of  the  testator 
to  limit  or  in  any  wise  to  qualify  the  estate  given  to  his  son  after 
he  should  attain  the  age  of  twenty-one  years. 

And  yet,  by  the  construction  sought  to  be  given  to  this  will  by 
the  appellants,  the  whole  interest  of  the  devisee  in  the  estate  of 
his  father  would  be  the  mere  use  of  it  for  his  own  life,  without 
the  power  of  aliening  the  land,  or  disposing  of  the  principal  of 
the  personal  estate.  That  the  testator  should  provide  for  the 
<sontingency  of  his  son's  death  under  twenty-one  and  without 
issue,  was  a  natural  and  provident  provision  to  guard  against  an 
ordinary  contingency.  That  he  should  have  desired  to  tie  up 
his  entire  estate  in  the  hands  of  his  only  child,  after  he  attained 
to  manhood,  in  favor  of  remote  kindred  having  no  special  claim 
upon  his  estate  or  his  sympathy,  seems  neither  natural  nor  prob- 
able. 

The  fact  that  one-third  of  the  property  was  given,  in  the  lim- 
itation over,  to  the  testator's  widow,  the  mother  of  his  infant 
son,  strengthens  the  belief  that  the  contingency  contemplated 
was  the  death  of  the  child  under  twenty-one  years  of  age,  and 
not  a  mere  remote  contingency  which  in  the  ordinary  course  of 
nature  was  not  likely  to  occur  in  the  lifetime  of  the  mother. 

The  power  of  the  Court  to  effectuate  the  manifest  intent  of 
the  testator  by  inserting  omitted  words,  by  altering  the  colloca- 
tion of  the  sentences,  or  even  reading  the  will  directly  contrary 
to  its  primary  signification,  is  well  established.  By  so  doing  the 
Court  do  not  propose  to  alter  the  will,  to  substitute  their  will 
for  the  will  of  the  testator,  but  merely  to  prevent  the  intention 
of  the  testator  from  being  defeated  by  a  mistaken  use  of  lan- 
guage. It  is  a  question  simply  whether  the  Courts  will  execute 
the  clear  intent  of  the  testator  not  fully  or  clearly  expressed  in 
the  will,  or  whether  by  a  strict  technical  adherence  to  the  form 
^f  words  and  their  literal  meamng,  they  will  suffer  the  intention 
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of  the  testator  to  be  defeated.    Upon  this  point  the  law  is  ireD 
settled,  both  in  regard  to  real  and  personal  estate. 

It  was  said  upon  the  argument,  probably  with  much  trath, 
that  upon  the  construction  now  given  to  the  will,  this  estate 
win  take  a  direction  which  the  testator  nerer  could  have  con- 
templated, and  which  he  would  not  have  approved.    The  an- 
swer to  this  objection  will  be  best  given  in  the  language  of  Chiaf 
Justice  KiRKPATRicK  in  J^Tevison  v.  Taylor j  8  Hals.  46,  in  replj 
to  a  similar  suggestion.    ^^  This  is  no  argument  against  theeos- 
struction.    A  will  is  not  to  be  construed  according  to  fetm 
contingencies,  but  according  to  the  true  meaning  appearing  cm 
the  face  of  it,  at  the  death  of  the  testator.    Contingencies  not 
contemplated  cannot  be  provided  against.    Man  sees  but  a  Utde 
way  into  futurity ;  a  single  event  unforeseen  deranges  all  his 
plans ;  and  teaches  us  that  man  with  all  his  wisdom,  toils  tot 
heirs  he  knows  not  whom."    The  same  construction  must  not 
be  given  to  this  will  as  if  the  devisee  himself  or  his  alienee  were 
before  the  Court  claiming  under  its  provisions. 

The  decree  of  the  Chancellor  must  be  afEinned.  Bit  as  die 
question  is  raised  in  a  case  of  doubt  upon  the  constracdon  of  a 
will,  by  those  claiming  under  it,  the  aflSrmance  will  be  without 
costs  against  the  appellants.  As  the  bill  was  filed  for  the  pur- 
pose of  settling  the  construction  of  the  will,  it  is  proper,  in  ac- 
cordance with  the  practice  in  equity,  that  the  costs  should  be 
paid  out  of  the  estate. 

Nevius,  Randolph  and  Carpenter,  Justices,  and  Porteb 
and  RisLEY,  Judges^  concurred  in  this  opinion. 
ScHENCK,  Judge,  dissented. 

Decree  affirmed. 
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Benjamin  T.  Mulfo&d,  appoUant,  and  Jonathan  Bowen  and 
others,  respondents. 

On  a  eale  of  land  by  A.  and  B.,  administrators,  under  an  order  of  the  0q>baii*8 
Conrty  the  property  was  struck  off  to  C,  who,  on  the  same  day  on  which  the 
prt^rty  was  conreyed  to  him,  conveyed  it  to  A.  The  heirs  brou^^ht  ejectment 
against  A. ;  and,  on  a  bill  exhibited  by  him,  an  injunction  restraining  the  ejectment . 
was  allowed.  On  answer  and  testimony,  the  injunction  was  dissolved  by  the 
Chancellor.    On  appeal,  the  order  dissolving  the  injunction  was  reversed. 

On  the  4th  February,  1848,  Benjamin  T.  Mulford  exhibited ' 
bis  bill  in  the  Court  of  Chancery,  stating,  that  Mason  Mulford, 
late  of  Cumberland  County,  died,  intestate,  on  the  Ist  of  Sep- 
tember, 1836,  seized,  among  other  lands,  of  a  certain  farm  in 
the  township  of  Hopewell,  in  said  County,  which,  with  his  said 
other  lands,  descended,  equally,  to  his  five  children  then  living 
aad  the  only  child  of  a  deceased  daughter,  (naming  the  heirs.) 

That,  on  the  11th  September,  1836,  administration  of  the 
personal  estate  of  the  intestate  was  granted  to  John  T.  Mulford 
and  the  complainant,  the  only  sons  of  the  intestate ;  and  that, 
on  the  19th  September,  1886,  the  said  Administrators  filed  in 
the  Surrogate's  office  an  inventory  of  said  personal  estate,  ap* 
praised  at  $1,472.65. 

That  the  said  Administratprs,  discovermg  that  the  personal 
estate  of  the  intestate  was  insufficient  to  pay  his  debts,  applied 
to  the  Orphan's  Court  (&c.) ;  and  that  the  said  Court,  in  No* 
vember,  1836,  made  an  order  that  the  said  Administrators 
should  sell  the  said  farm,  called  the  ^^  Homestead  farm,''  and 
containing  about  69  acres  of  arable  land,  to  satisfy  the  residue 
of  the  debts. 

That,  having  duly  advertised  the  said  farm,  the  said  Admin- 
istrators, on  the  20th  February,  1837,  at  a  public  sale,  md  in  a 
£air  and  open  manner,  sold  the  said  farm  to  one  Isaac  Mulford, 
for  $1,800,  clear  of  the  right  of  dower  thereon  of  the  widow  of 
flMdd  intestate,  with  the  understanding  and  agreement,  that  one- 
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third  of  the  said  purchase  monej  should  be  put  cmt  mk  i 
for  the  said  widow  during  her  life ;  and  that  the  sud  AdflUM- 
trators,  by  deed  dated  March  21|  1837,  conveyed  the  said  turn 
to  the  said  Isaac  Mulford ;  and,  on  the  same  day,  he,  the  mil 
Isaac,  with  his  wife,  by  their  deed  of  that  date,  ooBTeyed  Ae 
said  farm  to  the  complainant,  in  consideration  of  the  tarn  cf 
41,800. 

That  the  said  sale  by  the  Administrators  was  bona  JUtj  ail 
for  the  best  consideration  that  the  said  farm  could  be  made  to 
produce ;  and  that  the  subsequent  sale  by  the  said  Isaac  aad 
his  wife  to  the  complainant  was  also  bona  Jide^  and  was  hm^ 
about,  immediately  after  the  said  sale  to  the  said  Isaac,  in  dus 
wise,  and  not  by  or  through  any  fraudulent  or  eompt  agne- 
ments  previously  entered  into  between  the  complainant  and  the 
said  Isaac ;  that,  on  the  same  day  on  which  the  said  fans  was 
exposed  to  sale  by  the  said  Administrators,  and  just  befoM  the 
sale  commenced,  the  complainant  told  the  said  Isaac,  if  he  woell 
buy  said  farm,  that  he,  the  complainant,  would  give  him  $1,S00 
for  it ;  that  the  said  farm  was  cried  off  to  the  said  Isaac,  aa  the 
hif^est  bidder,  for  the  said  sum  of  $1,800 ;  and  the  and  iMae, 
afterwards  and  before  the  day  appointed  by  the  coadilioni  of 
sale  for  the  delivery  of  the  deed  to  him,  consulted  and  agreed  ta 
let  the  complainant  have  the  said  farm  ;  (it  being  the  homestead 
farm  of  the  complainant's  said  father,  and  tot  that  reaaon  de- 
sirable to  the  complainant,)  at  the  same  time  at  which  it  had 
been  struck  off;  and  afterwards,  on  the  same  day  oa  which  the 
said  deed  to  the  said  Isaac  was  executed,  he  and  his  wife  earn- 
euted  their  deed  to  the  complainant  as  aforesaid. 

That,  at  the  time  of  said  sale,  the  said  farm  was  greadj  o«t 
of  order,  poor,  and  in  a  low  state  of  cultivation ;  the  fences  were 
generaUy  decayed  and  out  of  repw,  and  the  dwelling  hoiiaa  and 
other  buildings  thereon  were  very  poor  and  dilaiudated;  and 
11,800  was  the  fttU  price  or  value  of  the  said  form,  and  as  mnch 
as  the  said  Administrators,  after  fally  and  Curly  adverdsiB^  the 
same,  conld  obtain  for  it. 

That,  between  the  day  on  which  the  said  farm  was  i 
to  the  said  Isaac  and  the  day  on  whidi  the  aaad  deeds ' 
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euted,  the  said  heirs  of  Mason  Mulford,  deceased,  (all  of  whom 
were  of  full  age  except  the  said  Sarah  Vealj)  were  made  folly 
acquainted  with,  and  had  information  and  knowledge  that  the 
said  Isaac  had  agreed  to  sell  or  let  the  complainant  haTc  said 
farm  as  aforesaid ;  and,  so  far  as  the  complainant  knows  and 
belieyeSy  no  dissent  or  disapprobation  was  either  felt  or  expressed 
by  any  of  said  heirs  at  the  complainant's  taking  said  farm  as 
aforesaid ;  and  the  said  conveyance  thereof  was  made  to  the 
complainant  with  their  full  knowledge  and  consent. 

That,  after  filing  said  inventory  of  the  personal  estate  of  the 
intestate,  the  said  Administrators,  by  sale  and  otherwise,  con- 
verted the  same  into  cash. 

That  the  whole  personal  estate  amounted  to  $2,046.06  ;  while 
the  debts,  with  the  expenses  of  administration,  amounted  to 
$8,692.67,  as  by  the  final  account  of  the  Administrators,  con- 
firmed by  the  Orphan's  Court,  in  June,  1888,  will  appear. 

That,  in  consequence  of  the  complainant's  taking  a  convey- 
ance of  the  said  farm  on  the  same  day  (&c.),  the  said  Isaac  ac- 
tually paid  no  part  of  the  said  purchase  money,  but  the  com- 
plainant assumed  the  payment  thereof ;  $1,200  of  which  the 
complainant  paid  by  paying  debts,  to  that  amount,  of  the  said 
intestate,  and  which,  as  the  complainant  is  advised  and  insists, 
wercy  at  the  time  of  executing  the  said  conveyances,  liens  and 
incumbrances  upon  the  said  farm ;  and  the  remaining  $600  the 
complainant  secured  by  bond,  and  paid  the  interest  thereof  to 
the  said  widow,  during  her  life,  in  lieu  of  her  right  of  dower  in 
said  farm ;  and  at  her  decease,  on  the  24th  March,  1842,  or 
shortly  after,  the  complainant  paid  four  fifth  parts  of  said  $600 
to  and  for  the  use  of  the  said  heirs,  as  follows :  $120  to  Phebe 
Maul;  $120  to  John  S.  Mulford;  $120  to  Jonathan  Bowen, 
husband  of  Maria,  and  $120  to  David  Minch,  surviving  husband 
of  Priscilla,  and  the  father  and  guardian  of  her  children ;  and 
the  complainant  retained  the  remuning  fifth  part  for  his  own 
use,  as  one  of  the  heirs.  That  the  said  principal  sum  was 
divided  into  five  parts,  instead  of  six,  in  consequence  of  the  said 
Sarah  Veal  having  died,  intestate,  and  without  issue,  before  the 
death  of  the  said  widow. 
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That  when  the  complamant  paid  the  said  sums  of  $1&0  to 
the  said  David  Minoh  and  Jonathan  Brown,  respeetiTely,  tiny 
had  full  knowledge  that  the  said  farm  had  been  conveyed  to  tti 
complainant  fis  aforesaid ;  and  they,  severally,  accepted  and  n* 
ceived  tiie  said  sum  of  $120  as  part  of  the  said  purchase  money 
thereof. 

That,  from  the  time  of  the  said  conveyance  to  the  complaisiiit 
to  the  time  of  the  commencing  of  the   ejectment  hereinafter 
stated,  the  complainant,  with  a  full  knowledge  of  all  the  cireun 
stances  as  hereinbefore  stated  on  the  part  of  the   said  Divid 
Minch  and  Jonathan  Bowen  and  his  wifC)  had  quiet  possession 
of  said  farm,  without  any  claim  of  right  or  title  thereto  by  the 
said  Minch  and  Bowen  and  his  wife ;  and,  with  their  full  know- 
ledge, the  complainant  expended,  in  cultivating  and  mamring 
said  farm,  and  in  building,  repairing  and  enlarging  the  buildingi 
thereon,  and  in  fencing  and  other  permanent  improvements,  laigo 
sums  of  money,  amounting,  in  the  whole,  as  nearly  as  he  can 
state,  to  about  $5,000 ;  raising  said  farm  thereby  firom  the  poor 
and  dilapidated  condition  aforesaid  to  a  high  state  of  cultivation, 
with  good  and  permanent  buildings  and  improvements  thereon, 
and  worth  nearly  four  times  as  much  as  when  he  purchased  it  as 
aforesaid. 

The  bill  then  states,  that  the  said  Minch,  claiming  one*«xtli 
of  the  said  farm  as  tenant  by  the  courtesy,  and  the  said  Jona« 
than  Bowen  and  Maria,  his  wife,  claiming  one-sixth  of  said  fanHy 
and  claiming  that  the  said  conveyance  to  the  complainant  is  voiJ 
in  law,  have  brought  ejectment  (&c.),  in  the  Supreme  Court,  by 
declaration  returnable  to  July  term,  1847,  against  the  complain- 
ant ;  and  that  the  said  suit  is  noticed  for  trial  at  the  next  Cum- 
berland  Circuit.  \ 

That  the  said  Isaac  Mulford  was  the  only  person  by  whom 
the  complainant  could  prove  the  exact  circumstances  under 
which  the  complainant  purchased  and  had  said  farm  conveyed 
to  him  as  aforesaid,  and  that  the  said  Isaac  has  been  dead  sooa 
6  or  7  years. 

That  the  complainant  is  advised  that,  although  the  said  sib 
and  conveyance  to  him  is  valid  in  law  and  equity  if  the  preeiee 
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cireumstanees  touching  the  Bsme  as  aforeBaid  ooold  be  proTed  in 
a  oourt  of  law,  yet  that,  by  reason  of  the  death  of  said  Isaac, 
and  the  fact,  to  be  left  nnezplained  thereby,  of  the  said  convey- 
anee  to  the  complainant  bearing  date  on  the  same  day  irith  the 
said  conveyance  by  the  said  Administrators  to  the  said  Isaac, 
and  under  some  peculiar  decisions  of  our  Supreme  Court  in  al- 
lowing mere  equitable  frauds  to  be  proved  to  invalidate  a  deed 
on  a  trial  at  law,  he  cannot  safely,  nor  ivrithout  great  haiard,  de* 
fend  his  title  to  the  said  farm  in  the  trial  of  the  said  ejectment ; 
and  that  his  proper  redress  is  in  this  Court 

The  prayer  is,  that  the  said  ejectment  may  be  restrained  by 
injunction ;  and  that  the  said  Minch  and  Bowen  and  wife  may 
be  decreed  to  confirm  the  title  of  the  complainant  to  said  farm ; 
or,  if  the  Court  shall  be  of  opinion  that  the  title  of  the  com- 
plainant is  voidable  in  equity,  then  that  said  Minch  and  Bowen 
and  wife  may  be  decreed  to  come  to  a  just  and  equitable  account 
with  the  complainant  in  the  premises ;  and  that  the  complaiur 
ant  may  be  placed  in  the  stead  of  the  several  creditors  of  the 
said  intestate,  and  have  a  lien  upon  the  said  farm  for  the  amount 
of  the  said  debt,  and  interest  thereon,  and  monies  pud  to  said 
Minch  and  Bowen  and  other  heirs,  and  interest  thereon,  and  for 
the  amount  of  all  the  permanent  repairs  and  improvements  of 
sud  farm  as  aforesaid,  over  and  above  the  rents,  issues  and 
profits  thereof,  according  to  its  condition  at  the  time  of  the  said 
conveyance  to  the  complainant ;  and  for  such  other  and  further 
relief,  &c. 

An  injunction  pursuant  to  the  prayer  of  the  bill  was  allowed. 

Bowen  and  Minch  put  in  separate  answers. 

Bowen,  in  his  answer,  says,  tliat  at  the  time  of  the  said  sale, 
and  for  some  years  before,  he  resided  in  Louisiana,  and  that  he 
did- not  return  to  this  State  until  some  time  after  the  sale. 

That  he  is  informed  and  believes,  that  no  such  deeds  as  are 
mentioned  in  the  bill  are  on  record  in  the  Clerk's  ofSce. 

He  denies  that  the  said  sale  and  conveyances,  if  any  ( 
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TeTUioes  were  made,  were  bona  Jiie  and  for  the  best  oonaid- 
oration  tiie  said  farm  could  be  made  to  prodaoe ;  and  inttBts  that 
the  said  sale  was  fraudulently  made ;  and  that  the  said  Isaae 
Mulford  was,  by  the  said  complainant,  by  and  through  a  fraudu- 
lent and  corrupt  agreement  entered  into  by  and  between  Ae 
complainant  and  the  said  Isaac  prior  to  the  sale,  procured  to 
bid  off  said  farm  for  the  complainant ;  so  that  the  same  was  m 
fact  bid  off  and  bought  by  the  complainant  himself,  at  his  own 
sale,  corruptly,  and  contrary  to  his  duty  as  one  of  said  Admin- 
istrators ;  by  [reason  whereof  this  defendant  submits  that  the 
said  sale  was  void. 

He  denies  that  $1,800  was,  at  the  time  of  said  sale,  a  fair 
price  for  the  said  farm  ;  and  says  that  the  farm  was  then  worth 
$3,000,  and  would,  if  fairly  sold,  have  brought  a  much  laiger 
sum  than  $1,800. 

He  says  he  has  been  informed  and  believes,  that  the  complain- 
ant, intending,  through  his  agent,  the  said  Isaac  Mulford,  to 
buy  the  said  farm  for  his  own  use,  for  the  purpose  of  ambling 
him  to  buy  the  same  below  its  fair  value,  corruptly  and  con- 
trary to  his  duty  as  Administrator,  took  measures  to  depreciate 
the  property  and  prevent  its  bringing  a  fair  price,  by  giving 
cut,  and  procuring  his  mother,  the  said  widow,  to  give  out,  that 
she  would  not  release  her  right  of  dower  unless  the  complainint 

.  should  get  the  property,  and  by  leaving  it  a  matter  of  doubt,  at 
the  sale,  whether  it  was  sold  clear  of  her  dower,  and  by  refusing 
to  show  the  premises  to  persons  who  were  desirous  of  purchasing 
and  applied  to  him  to  show  the  same,  and  by  giving  out  and 
circulating  a  report,  at  the  sale,  that  he  would  not  give  up  tiie 
possession  to  the  person  who  might  purchase  the  farm,  and  that 
they  would  have  to  bring  an  action  to  recover  the  possession,  and 
by  other  fraudulent  and  corrupt  practices. 

He  denies  that  he  was,  at  the  time  the  said  deeds  are  stated 
by  the  complainant  to  have  been  made,  or  at  any  previous  time, 

made  fully  acquainted  with  and  had  information  or  knowledge 
that  the  said  Isaac  Mulford  had  agreed  to  sell  or  let  complainant 
have  said  farm  ;  and  denies  that  the  said  conveyance  firom  the 
Administrators  to  the  said  Isaac,  and  from  the  said  Isaac  to  the 
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complaiiiant,  were  made  with  his  knowledge  and  consent ;  and 
sajB  that  he  was  absent  from  the  state  (as  above  stated) ;  and 
had  no  knowledge  of  the  sale  and  conTeyance,  or  of  the  circnm- 
Btances  attending  the  sale^  or  of  the  making  of  the  deeds,  or  any 
information  respecting  the  same.  And  says,  that  he  never  gave 
any  consent,  directly  or  indirectly,  to  the  purchase  of  the  said 
farm  by  the  complainant  for  $1,800,  or  to  the  making  of  any 
conveyance  thereof  to  him,  if  any  such  conveyance  has  ever  been 
execnted. 

He  denies  that  cm  the  decease  of  the  widow,  on  the  24th  of 
March,  1842,  or  shortly  after,  the  complainant  paid  him  one- 
fifth  part  of  the  said  snm  of  $600,  or  at  any  other  time  or  in 
any  other  manner ;  and  denies  any  agreement  made  or  entered 
into,  or  any  consideration  whatever  being  given  to  him,  after  or 
before  the  decease  of  the  said  widow,  on  acconnt  of  said  pur- 
chase money  for  said  farm,  or  his  consenting  to  the  said  sale  in 
any  manner. 

He  denies,  that  with  a  full  knowledge  on  his  part  of  all  the 
dtenmstances  stated  by  the  complainant,  the  complainant  had 
quiet  possesion  g£  said  farm  without  any  claim  of  right  or  title 
thereto  by  this  defendant  or  the  other  heirs ;  and  says,  that,  on 
the  contrary,  he  always  denied  the  complainant's  title,  and,  on 
one  or  more  occasions,  so  intimated  to  the  complainant*  who,  as 
this  defendant  insists,  well  knew,  from  the  first,  that  his  title 
was  questioned,  and  would  be  investigated,  and  who,  well  know- 
ing his  own  fraudulent  and  corrupt  practices  to  obtain  said  farm, 
could  not  be  ignorant  of  the  defectiveness  of  his  title.  And  he 
submits,  that  the  complainant  is  chargeable  with  full  knowledge 
of  all  the  consequences  of  his  illegal  acts,  and  had  no  right,  in 
law  or  equity,  to  expect  or  require  of  this  defendant  any  warn- 
ing or  notice  thereof. 

He  denies  that  the  repairs  and  permanent  improvements  made 
by  the  complainant  amount  to  anything  like  the  sum  he  has 
Btated ;  and  submits,  that  the  complainant  has  had  the  use  of 
the  farm  since  the  sale,  and  that  whatever  improvements  he  has 
made  were  made  voluntarily  and  at  his  own  risk,  without  any  en- 
CQuragement  to  do  so  from  this  defendant,  or,  so  fax  as  he  knows, 
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from  the  other  defendmt,  and,  if  lost  by  him,  will  be  lost  bjhii 
own  wiongfal  and  fraadalent  conduct. 

He  admits  the  bringing  of  the  ejectment ;  and  svbimts,  dMit 
by  the  well  settled  rules  of  this  State  the  complainaat  has  no 
title  (&c.) 

He  submits,  that  all  and  erery  the  matters  in  the  bill  msn- 
iioned  and  complained  of  are  matters  which  may  be  tried  and 
.determined  at  law,  and  with  respect  to  whiph  the  oomplainant  is 
not  entitled  to  any  relief  in  this  Court ;  and  he  prays,  the  sasse 
benefit  of  this  defence  as  if  he  had  demurred  to  the  bill. 

The  answer  of  Minch  is  the  same,  except  that  he  says  he  was 
onwell  at  the  time  of  the  sale  and  did  not  attend  it ;  and  ad- 
mits, that,  sometime  after  the  death  of  the  widow,  the  eomphiA- 
ant,  in  a  settlement  this  defendant  had  with  him  about  other 
dealings,  accounted  to  this  defendant  and  allowed  him  flM, 
stated  by  the  complainant  to  be  one-fifth  of  the  sum  iiieledediQ 
a  bond  given  by  the  complainant  to  the  said  widow  for  one-fluid 
'Of  the  amount  for  which  the  said  Administrators  had  soM  fkt 
said  farm  purchased  as  aforesaid  by  the  complainant ;  but  this 
defendant  denies  that  he  receiyed  the  said  sum  under  any  en- 
gagement or  understanding  that  he  acquiesced  in  or  agreed  to 
the  said  sale ;  and  he  denies  that  he  accepted  the  same  as  his 
ehare  of  the  purchase  money  thereof. 

Replications. 

Auley  JitcCaUey  Wood^  a  witness  produced  on  the  part  of  the 
"defendants  in  the  aboye  cause,  being  duly  sworn,  deposeth  snd 
^eays :  I  was  called  upon  by  William  Smith,  to  view  the  Mason 
Mulford  property,  several  years  ago ;  I  cannot  tell  exactly  when ; 
it  was  after  Mason  Mulford's  death.  After  we  viewed  the  land 
we  went  to  view  the  house ;  I  was  some  acquainted  with  the 
lines;  at  the  house  we  talked  with  the  widow.  The  widow 
seemed  affronted,  and  said  if  any  body  else  than  Benjamin 
bought,  she  would  not  sign  the  deed.  We  left  the  house  and 
went  up  to  the  tavern,  and  saw  Mr.  Benjamin  Mulford  ther«« 
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He  Uved  at  Salem  at  that  time.  He  asked  me  if  I  was  going  to 
bid  at  the  property.  I  told  him  yes.  He  said  his  mother  weald 
not  sign  the  deed,  or  he  said  she  said  she  would  not  sign  tiie 
deed,  I  do  not  remember  which.  I  think  this  was  the  day  the 
property  was  to  be  sold.  The  old  gentleman,  William  Smith, 
had  come  down  for  the  porpose  of  baying  the  property.  I  was 
authorized  by  Mr.  Smith  to  go  as  high  as  $2,600,  unless  I  was 
stopped,  or  could  get  the  property  for  less.  We  did  not  bid  in 
consequence  of  what  was  said  about  the  widow's  signing  th« 
deed. 

Being  cross-examined^  on  the  part  of  the  complainant,  says : 
I  am  near  seventy  years  old.  I  have  been  deaf  more  than 
twenty  years.  I  do  not  recoUect  that  there  was  any  person 
juresent  when  the  conversation  happened  between  Beojajadn  T. 
.Malford  and  myself.  There  were  other  persons  present  at  the 
conversation  with  the  old  lady,  who  interpreted  what  she  said, 
otherwise  I  should  not  have  known  what  she  said.  I  was  at 
that  time  deafer  than  I  am  now.  (The  witness  is  now  so  deaf 
that  his  examination  cannot  be  conveniently  taken  except  by 
written  interrogatories.  This  is  admitted  by  the  parties.)  No 
person  told  me  what  Benjamin  said  to  me  at  the  tavern.  He 
talked  to  me  so  plainly  that  I  was  satisfied  as  to  what  he  said. 
Mr.  Thomas  Smith  and  his  father  both  told  me  what  the  old 
lady  said.  At  the  time  of  the  sale  I  was  not  so  frequently  in 
the  habit  of  having  conversation  with  Benjamin  as  now.  There 
was  very  little  conversation  between  us.  He  took  me  out  and 
asked  questions  and  I  answered  him.  He  did  not  say  that  he 
did  not  want  his  mother  to  sign.  The  conversation  between  us 
was  on  the  porch  at  the  tavern. 

Being  again  examined  on  part  of  defendants,  says :  I  had  a 
conversation  with  Benjamin  since  the  subpena  was  served,  which 
I  commenced  myself,  and  in  it  he  told  me  that  he  did  not  say  his 
mother  would  not  sign,  but  that  he  said  she  said  she  would  not 
sign. 


p«rt  'if  dM  aiMv^  miienee  rHimg  9  die 
wiCMiii  «ui  du»  wifiow,  and  ±b 

TkamM  Smiikj^wimem  pEoAued  oqb.  dhe 
Mmff  ioly  trmneik,  depAMdi  aad  ii^ :  Vf 
WUSmi  Soiidi ;  ha  it  «ie«iL     I  kaoir  i 

XaifKi  Xoifhri's  fiurm.  ifar  bis  (indu  ac  die  ±mts 
td^erMMl  by  die  ufaimitCTaoiB^  I  dimk  aoouc  jhwul 
j<sn  *ff>.  I  went  widi  fadier  zo  Lock  as  die  Sicil  ^  ±  is  x 
Iti^lalfyvA,  wiierit  Besjaaua  T.  Malfiiri  noir  Gbves.  W«  i«ac 
to  feok  iit  die  &nB«  We  saw  ^  oU  bdf .  Aoii^  MsWoai 
«M  dMte*  I  metoi  hj  oU  laiij  die  wUbsw  of  Maeon 
ai^  »vch«r  of  BenJMun.  Mra.  MoUord  aid  she 
ii^  d^  4e«fi  if  any  ^dter  penos  diaa  ber  am  Bemjia 
We  went  from  tibe  fann  to  die  urenu  Nekbcr  Catiier  or  I  kii 
anj  murerKUkm  with  B»jaiiixii  duu  I  know  o£.  Mj  fitther  imk 
tfiALeu  to  Mr.  Wood  aboot  boyisg  the  fiurm.  He  tafai  km « 
gire  f2^f/;0  if  he  eoold  not  get  it  for  kaa^  I  amnwaed  Kf 
father  (y>nai/W^4  the  farm  worth  $2^500.  I  did  not  meke  aij 
ealealatioria  as  to  what  it  was  worth. 

fkjhg  r,f0fiM'txamimd  on  the  part  of  complainant,  sajs;  I  was 
(iftij  ymtn  oM  lant  Maj.  Neither  myself  or  father  had  Tiewed 
the  farm  before  that  day.  He  then  lived  in  Glonceeter  covnty, 
fAmxi  twenty-five  niilcs  from  Roadstown.  I  don't  know  that 
we  walked  all  over  the  farm  on  that  day.  I  did  not  know  any- 
thirif(  about  the  lines.  Mr.  Wood,  father  and  myself  were  to- 
K^itlier.  We  went  to  Wood's  house  after  him.  When  father 
t^;l<l  Mr.  Wood  to  give  $2,500  for  the  farm,  we  were  at  Mr. 
Wood's  house.  'I'his  was  before  we  had  been  on  the  farm.  We 
roache<l  Mr.  Wood's  in  the  forenoon.  I  dont  think  we  were  oa 
the  plaeo  more  than  three- (juartcrs  of  an  hour.  The  house  was 
not  in  ns  ganA  condition  as  we  expected  to  find  it.  I  don't 
know  but  whiit  wo  found  the  fencing  in  as  good  condition  as  we 
ezpcctod  to  find  it*    Father  has  been  dead  nine  years  last  Sep- 
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tember.  The  old  lady  was  alone  when  we  had  the  eonTenration 
with  her.  I  don't  know  the  age  of  the  old  lady ;  she  appeared 
to  be  an  elderly  woman. 

Being  again  examined  on  part  of  defendants,  says :  I  was 
present  at  the  sale.  Mr.  Wood  did  not  bid  for  my  father.  My 
father  told  me  when  we  were  going  home,  the  reason  he  did  not 
bid  or  bay  the  farm  was,  because  th^  widow  would  not  sign  the 
deed. 

(Complainant's  counsel  objected  to  the  whole  of  the  testimony, 
and  cross-examination  was  made  subject  to  this  exception.) 

Henry  Dowdney^  a  witness  produced  on  part  of  defendants, 
being  duly  sworn,  deposeth  and  says :  I  was  present  at  the  sale 
of  Mason  Mulford's  property,  about  twelve  years  ago.  I  think 
the  farm  was  bid  off  near  the  farm.  The  farm  house  is  about 
one  hundred  and  fifty  yards  from  the  tavern.  I  am  not  positive 
where  it  was  bid  off.  I  do  not  recollect  the  conversation  be- 
tween Benjamin  T.  Mulford  and  myself;  it  seems  like  a  dream 
to  me.  My  recollection  is  too  indistinct  to  be  qualified  about  it. 
I  think  Benjamin  Mulford  come  to  me  and  asked  me  to  bid  on 
the  property,  that  it  was  going  for  less  money  than  he  was  wil- 
ling to  give  for  it.  I  did  bid  for  it,  and  think  he  said  he  was  vril- 
lingto  give  $1,800,  and  it  was  going  for  less  than  that.  It  was 
bid  off  t'>  Isaac  Mulford. 

Being  cross-examined  on  part  of  complainant,  says :  I  think 
there  was  a  conversation  between  me  and  Mr.  Mulford,  but  as 
to  wording  it  I  cannot.  I  told  Mr.  Mulford  some  three  or  four 
years  ago  that  I  did  not  recollect  of  bidding  for  the  property. 
Since  then  I  have  had  a  conversation  with  John  S.  Mulford,  and 
it  is  that  conversation  which  has  brought  this  recollection  to  my 
mind.  I  do  not  know  who  kept  the  tavern  at  that  time.  It 
strikes  me  that  Mr.  Mulford  said  the  farm  was  going  for  less 
than  he  was  willing  to  give  for  it. 

47 
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Being  again  exarnvntd-in-chief^  aays :  My  telling  Mr.  MaUbrd 

that  I  did  not  bid  on  the  farm,  arose  in  Gonseqnence  of  Mnlford's 

talking  to  me  about  a  suit  respecting  the  property.     Says  he, 

you  bid  on  the  farm ;  says  I,  I  didn't :  he  says,  I  think  yon  did. 

::Tbat  was  all  that  passed  at  the  time.    I  think  this  was  sbce 

•  the  suit  about  the  farm.    Mr.  Mulford  was  at  my  house  last 

.;  evening ;  we  were  talking  about  the  sale  of  the  pnqperty  and 

about  my  bidding  on  it,  he  said  the  property  was  set  up  at  $1600, 

and  he  asked  me  to  bid  on  it,  and  then  I  bid  $50 ;  then  Mjolford 

made  another  bid ;  and  then  I  bid  |50  more,  and  Mulford  bid  #50 

more,  and  the  property  was  knocked  o£f  at  $1,800.   He  said  he  had 

told  Mr.  Mulford  that  he  would  give  $1,800  for  the  prop^,  and 

that  if  it  was  bid  off  for  less  he  would  have  to  gi?6  Mr.  Isaac  Mulford 

the  difference,  and  that  he  would  rather  it  would  go  in  the  famfly. 

Joseph  Harris^  a  witness  produced  on  the  part  of  defendants, 
being  duly  sworn  deposeth  and  says :  I  am  thirty-five  years  old 
this  coming  May.  I  remember  hearing  of  the  sale  of  the  Mul- 
ford farm.  I  lived  at  that  time,  either  with  Isaac  Mulford,  my 
grandfather,  or  in  the  house  opposite  his.  Benjamin  T.  Mul- 
ford come  to  see  grandfather ;  their  conversation  was  about  the 
home  property  of  Mason  Mulford.  Benjamin  wished  it  not  to 
go  out  of  the  hands  of  the  family.  He  made  some  remark  about 
the  children,  but  I  do  not  remember  what  it  was ;  in  substance 
that  they  would  not  get  the  property.  I  was  going  about  my 
work  and  do  not  remember  exactly.  He  mentioned  John  S. 
Mulford's  name.  I  think  this  was  a  few  days  before  the  sale; 
a  week,  or  it  might  be  two  weeks.  I  did  not  hear  all  the  con- 
versation between  them.  After  that,  Benjamin's  horse  stood  at 
the  hitching  post  of  Isaac  Mulford's  house,  between  the  time  of 
the  above  conversation  and  the  sale.  I  was  at  the  house  opposite, 
which  my  grandfather  repaired  for  me,  and  where  I  lived  at  the 
time,  or  did  live  afterwards.  I  started  across  the  road  to  grand- 
father's,  and  as  I  went  over  he  and  Benjamin  come  out  of  the 
house.  Benjamin  passed  to  his  house,  and  as  he  passed  said,  I 
shall  depend  on  you  to  bid  off  the  property,  and  grandfather 
told  him  he  would ;  that  is  the  substance  of  what  I  heard  at  that 
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time.  This  was  only  a  day  or  two  befOro  ilie  aale^  may  hayo 
been  the  same  day,  can't  say  as  to  that.  Some  length  of  time 
after  that,  Benjamin  came  there  again ;  Benjamin  and  grand- 
father Tiere  in  the  MtcheH  together:  I  went  to  the  do<Hr  and 
heard  Benjamin's  yoice ;  I  did  not  hear  what  h#  said.  I  passed 
immediately  in,  ai4  only  heard  grandfather's  ]<eply;^giUid^ 
father  stood  on  the  floor  with  a  paper  in  his  hand,  and  sayiB^  np 
-sir,  you  can't  have  that  writings  if  you  wish  it  you  can  hkm  a 
-copy,  but  that  piece  of  paper  cim  never  go  out  Of  my  htads;  i 
think  he  said,  while  she  lives*  '■  T  bought  that  property  ibtjooj 
andlwonld  not  willingly  see  her  tak^i  the  advantage  •€£;<.. I 
don't  recollect  that  Benjaimin  made  a  reply,  but  h^  dretr  b!p^ 
table  and  took  a  copy. 

Being  cross-examined^  says :  Ghrandfather  has  been  dead  sight 
years  this  spring.  He  was  one  of  the  commissioners  to  divide 
the  estate  of  Mason  Mulford,  deceased.  The  first  conversation 
was  out  near  the  wagon  house.  I  cannot  say  what  I  was  doing. 
I  was  near  grandfather  when  Benjamin  came  up.  I  do  not  r^ 
collect  what  I  bad  been  doing  before  that,  nor  what  I  went  at 
afterwards.  I  have  had  nothing  to  call  my  attention  to  this 
conversation  until  a  subpoena  was  served  on  me  about  ayearagcw 
I  do  not  know  that  I  can  recollect  any  one  thing  that  was  said 
by  my  grandfather  or  Benjamin  at  that  time.  I  have  said  the 
conversation  was  about  the  home  place,  but  cannot  give  the 
words.  I  don't  know  what  time  in  the  day  it  was.  I  stopped 
when  I  met  grandfather  and  Benjamin  at  the  second  conversa- 
tion. Benjamin  went  immediately  away  after  saying  I  will  de^ 
pend  on  you  to  bid  off  the  farm.  My  father's  property  and 
Benjamin  Mulford's  join ;  there  has  been  a  dispute  about  the 
lines ;  I  should  think  so  from  the  mad-lane  between  them.  I 
have  not  taken  part  with  David  Minch  and  Jonathan  Bowen  in 
the  prosecution  of  their  suits,  and  have  not  promised  to  pay  a 
part  of  the  expenses.  Qaestion.  Is  there  a  kind  feeling  be- 
tween you  and  Benjamin  T.  Mulford  ?  There  is ;  he  has  taken 
the  advantage  of  me  two  or  three  times,  and  I  want  no  more 
dealings  with  him.    I  think  my  attention  has  not  been  called  to 
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UTf  of  these  eonTersatioDB,  until  alieiat  a  year  ago*     I  was  nM 
at  the  Bale. 

'.  BdDg  txammed  in  chiefs  says ;  I  had  a  oonversatioii  witfa 
jBeDJamin  Mulford  this  week  a  year  ago,  at  MilleHB  hotel  m 
Bridgeton,  I  had  been  Bubpodoied  aeawitnesB  between  these 
parties,  on  the  part  of  Mincht  He  called  me  out  in  reference  to 
anotiier  mattw,  and  the  conversation  turned  on  this.  I  asked 
him, 'Why,  Benjamin,  did  not  grandfather  bay  ibat  prop^ty  Ibr 
yoitl  he  told  me  he  did  not,  bat  that  he  boaght  it  for  hiiwelf, 
and  he,  Benjamin,  afterwards  concluded  to  take  it  off  hishsads. 
I  tdd  him  I  always  thought  the  other  way,  that  grandiaAir 
bought  it  for  him.    With  that  we  parted. 

JucA  Harrisy  a  witness  produced  on  the  part  of  defendants, 
being  duly  sworn,  deposeth  and  says ;  I  am  fifty-eight  years  old 
ihia  coming  May.  I  am  acquainted  with  the  Mason  Mulford 
home  farm.  I  own  land  adjoining  it ;  did  not  own  it  at  the 
time  of  the  sale ;  bought  it  in  1842.  I  heard  of  the  sale  of  the 
Mulford  farm  at  the  time,  but  was  not  at  the  sale.  I  was  ac- 
quainted with  the  neighborhood,  but  not  particularly  with  that 
farm.  I  was  acquainted  with  the  draft  and  boundaries  of  the 
farm.  (Between  the  time  it  was  offered  for  sale  and  the  sale  of 
it  I  heard  Isaac  Mulford  say,  that  he  would  give  a  thousand 
dollars  more  for  the  farm  than  it  was  bid  at,  but  he  did  not  want 
it.  It  was  worth  twice  what  it  was  bid  to.  Objected  to.)  I 
thought  Isaac  Mulford  valued  it  higher  than  I  considered  it 
worth.  The  impression  on  my  miiid  now  is,  that  his  valuation 
was  upwards  of  $3,500,  but  I  do  not  remember  what  it  had  been 
bid  at.  I  thought  at  the  time  that  $3,000  was  about  the  worth 
of  it,  but  I  was  not  much  acquainted  with  the  value  of  property 
in  that  neighborhood.  I  understood  that  the  farm  had  been  put 
up,  and  was  adjourned  on  Isaac  Mulford'S  bid,  and  this  conver- 
sation with  him  was  between  that  adjournment  and  the  day  of 
sale.    Isaac  Mulford  was  my  wife's  father. 

Being  cross-examined,    I  expect  I  was  told  what  the  farm  was 
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bid  to,  but  do  i^t  r^nember..  I^aab  Mulford  told  me  it  Was  'ad- 
journed on  his  bid.  I  caOtH  say  for.  how  Jong  a  time  theaala 
was  adjourned.  There  is  a  misunderstanding  between  Benjamin 
T.  Mulford  and  myself  about  our  lands.  The  result  of  this 
dispute  is  that  he  has  throwti  me  to  commomi,  atid  t  ba7«  been 
obliged  to  put  up  my  own  fence.  I  had  not  walked  oyer  and 
Tiewed  the  farm  before  the  conversation  between  Isaac  Midftfd 
and  myself.  I  had  been  on  it  as  a  suryeyor,  and  had  xun  tn6ot 
tiiree  lines  on  it,  in  sunreying  other  property.  My  being  oik  it 
was  confined  to  the  boundaries.  I  did  not  advisa  David  MmCk 
or  Jonathan  Bowen  to  commence  this  prosecution.  To  the  best 
of  my  knowledge  I  did  not  advise  JobQ  S.  Mulford  or  any  otfaw 
person  to  commence  a  prosecution  for  this  farm..  I  have  saidi 
I  would  bear  a  portion  of  the  expense  if  they  would  commepco  a 
prosecution,  but  not  now.  It  was^when  I  owned  land  adjgiBing 
the  farm,  which  I  do  not  now  own.  I  did  at  that  time  <^er  to 
bear  a  part  of  the  expense.  I  promised  to  doit,  and  I  consid- 
ered my  word  an  agreement.  I  made  w  other  agreement*  I 
should  have  done  it  if  they  had  gone  on  with  the  suit. 

Being  again  examined  in  cMef.  The  reason  1  made  the  oiSer 
to  bear  a  part  of  the  expenses  of  the  suit  was,  that  my  wife  was 
^u  heir  of  Isaac  Mulford.  A  few  days  after  )lie  deadi  of  Isaao 
Mulford,  B.  T.  Mulford  moved  from  100  to  150  rods  of  fence 
which  had  been  fenced  as  a  line  fence  betwe«i  Isaac .  Mulford 
4ad  him,  and  set  it  from  two  to  four  rods  on  land  that  L  Mul- 
find  had  had  in  possession  all  his  life  time,  from  the  time  he 
purchased  it.  In  order  to  recov^  that  land,  we  applied  to  \iQr 
oius  Elmer  to  prosecute  him.  In  the  investigation,  it  was  dis- 
covered that  Isaac  Mulford  waa  only  the  bidder  at  that  proper^ 
and  that  Benjamin  was  both  buyer  and  seller.'  We  were  ad« 
Tised  by  our  attorney  that  that  would  be  the  eauest  way  to  come 
at  it,  because  in  the  deed  made  liy  Iisaao  Mulford  to  Benji^ili 
Mulford,  this  strip  of  land  was  included,  which  was  not  eovensd 
by  the  Mason  Mulford  sui:vey  of  the  home  property.  Thehome 
property  is  now  worth  $4,00Q.  It  is  not  worth  mudi  imxtemw- 
hanit  was  th^,  excepting  the  general Inci^ease of  the  TiiklflraC 
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kiid.  H#  hftB  put  on  and  taken  off.  I  am  nnder  no  obligafioiur 
to  pay  any  pidrt  of  the  expenses  of  Hm  smt.  I  haTe  nothing  to 
d^irith  it. 

•  John  8.  MfUfard,  a  witness  prodnced  on  the  part  of  the  de* 
fSsndants,  (complainant's  counsel  objects  to  the  examination  of 
■aid  witness,  he  being  one  of  the  administrators  of  Mason  Mnl- 
fbrd.)  (At  the  request  of  defendant's  counsel,  counsel  of  com* 
plainant  produced  a  deed  from  the  administrators  of  Mason 
Hulford  to  Isaac  Mulford)  being  duly  sworn,  deposeth  and  says  .*- 
I  am  the  son  of  Mason  Mulford,  deceased,  and  one  of  the  ad- 
ministrators of  his  estate.  Benjamin  T.  Mulford  was  adnums- 
trator  with  me.  We  sold  the  home  place.  (Being  shown  deed 
produced  by  complainant,  dated  March  1, 1887,  marked  Ex- 
hibii  «4.)  I  think  this  is  the  deed  we  made  for  the  property*. 
My  name  is  to  it.  I  had  forgotten  signing  it.  I  was  very  much 
against  the  way  it  was  sold,  and  paid  so  little  attention  to  it 
after  it  was  bid  off,  that  I  had  forgotten  whether  I  signed  it  or 
not.  I  do  not  know  the  handwriting  in  the  body  of  the  deed.  I 
do  not  know  the  handwriting  of  the  two  interlined  words,  '^Jo- 
seph Bacon,"  in  the  deed.  Do  not  think  they  were  there  at  the 
time  of  signing  the  deed.  The  property  was  not  sold  the  first 
time  it  was  set  up.  It  was  adjourned  on  Isaac  Mulford's  bid. 
I  had  it  adioumed  myself.  I  considered  there  was  some  gouging 
going  on.  It  was  adjourned  upon  the  bid  of  $1,800.  After- 
wards I  went  to  Isaac  Mulford's,  and  called  him  out,  and  asked 
him  if  he  was  buying  the  farm  for  Benjamin  or  for  himself.  He 
said  he  was  buying  it  for  Benjamin.  I  told  him  it  was  not  fetch- 
iiq;  half  value.  He  said  no  ;  I  will  give  more  than  that  myself 
for  it.  And  between  the  day  it  was  adjourned  and  the  time  to 
which  it  was  adjourned,  I  heard  of  William  Smith.  I  went  to* 
Thomas  Smith,  his  son,  and  got  him  to  let  the  old  man  know 
tills  farm  was  for  sale.  The  day  of  the  sale  I  went  down  to  the 
house  tiiat  is  on  the  farm ;  went  into  the  house,  and  the  first 
one  almost  that  I  saw  was  Benjamin.  He  sud  I  had  took  a 
great  deal  of  pains  to  send  for  Smith  to  come  and  buy  the  farm, 
dnd  run  it  up  on  him.    I  told  him  he  had  been  gou^ng  from  tiie 
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fint  part  of  the  sale  to  the  last,  and  didn't  pay  no  regard  to  his 
oath  whatever.  He  sedd  I  was  a  liar,  and  called  me  several  bad 
named,  and  amongst  the  rest  shook  his  fist  in  my  face.  I  went 
ont  of  the  house  and  went  np  to  the  tavern  where  the  property 
was  to  be  sold ;  the  time  came  round,  and  the  property  was  set  up 
again.  Isaac  Mnlford  bid  $1,600 ;  it  was  cried  a  spell  at  that. 
Benjamin  Mulford  called  Henry  Dowdney  out  of  doors.  Mr.. 
Dowdney  came  in  presently,  and  bid  $100  more  on  the  property; 
A  short  time  afterwards  Mr.  Isaac  Mulford  bid  another  $100. 
I  called  Mr.  Isaac  Mulford  out  of  doors,  and  asked  him  whether:, 
he  was  buying  this  property  for  himself  or  buying  it  for  Benja* 
min.  He  said  he  was  buying  it  for  Benjamin.  I  told  him  that 
was  not  according  to  what  he  told  me  before.  He  said  then,  he 
would  give  more  for  it  himself:  he  said  he  would  give  more 
money  for  it,  but  Benjamin  pressed  him  so  hard  to  buy  it  for 
him  that  he  could  not  get  clear  of  it.  I  went  into  the  house 
and  called  out  William  Smith.  I  asked  him  if  he  was  not  going 
to  bid  at  the  property.  He  said  he  had  been  to  the  housis  and 
talked  with  Benjamin,  and  he  was  mad,  and  would  not  show  him 
the  property.  He  and  his  son  went  up  stairs,  and  looked  at  the 
house  themselves,  and  Benjamin  went  out  into  the  shed  with 
Auley  McWood ;  and  he  said  further,  that  mother  said  she  would 
not  sign  the  deed  if  any  body  bought  it  but  Benjamin.  I  insist-, 
ed  on  his  buying  it,  and  said  that  mother  would  sign  the  deed, 
and  every  thing  should  be  made  right  according  to  the  adver- 
tisement, and  if  not  that  he  should  lose  nothing  by  it.  He  went, 
into  the  house ;  likewise  I  did.  He  would  not  tell  me  whether 
he  would  or  not.  Then  Benjamin  called  me  out  again.  He 
said  I  was  trying  to  get  the  property  run  up  on  him,  and  swore 
it  should  not  be  knocked  off  to  any  but  him,  or  to  Isaac  Mu)f(Mrd. 
for  him.  I  went  into  the  house  agab,  and  spoke  to  several  to 
bid,  but  they  said  there  was  no  use,  Benjamin  would  have  the 
property.  I  think  Henry  J.  Smalley  was  one  of  the  persons  I. 
spoke  to.  I  think  his  objection  was,  that  his  father-in-laWj 
Isaac  Mulford,  was  buying  it  for  Benjamin,  and  did  not  want 
him  to  bid  against  him.  I  took  Mr.  Smith  out  again,  and  r^-, 
quested  him  for  to  bid  on  it,  and  asked  him  how  muoh  monfij  he 
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waa  willing  to  pay  for  the  property.    He  said  he  mm  wiUiog  to 
give  either  $2,400  or  $2,500,  and  more  to,  if  he  ooald  get  it 
without  a  lawsuit.    After  going  in  again,  Benjamin  called  me 
oat  again.    He  told  me  I  ought  to  let  it  have  been  knocked  of 
to  him ;  that  he  could  have  it  for  $1,600  as  well  aa  for  $1,800, 
if  he  had  not  got  Dowdney  to  bid  $100  on  it,  so  as  to  make  Isaac 
giro  another  hundred.    I  told  him  it  should  not  be  knocked  off 
at  that  price,  no  how,  but  if  he  would  bid  $400  more,  thoiq;^ 
that  was  not  half  value,  it  would  about  pay  my  father's  debts, 
and  it  might  be  knocked  off  to  him.    He  swore  he  would  not 
^ve  a  cent  more,  and  it  should  be  knocked  off  to  him;  that 
Plummer,  the  crier,  would  do  as  he  said.    I  told  him  that  he 
would  do  as  I  said,  and  would  not  knock  it  off  to  hioL    I  was 
pretty  much  at  a  stand,  the  time  was  out  in  a  few  days ;  the 
court  had  set.     I  had  no  one  to  consult  with,  and  let  it  go  pretty 
much  as  he  pleased.     There  is  not  a  word  I  have  said  here  but 
what  is  the  truth ;  the  whole  truth  to  the  best  of  my  knowledge. 
I  considered  the  farm  at  that  time  fairly  worth  $8,600  or  $4,000. 
The  property  was  advertised  and  set  up  to  be  sold  clear  of  my 
mother's  dower.    Mother  was  not  bound  to  sign  that  deed  ex- 
cept her  word.    She  never  told  me  that  she  would  not  sign  it; 
she  always  told  me  she  would.    I  don't  recollect  that  Benjamin 
told  me  that  mother  would  not  sign  the  deed  if  any  body  bought 
it  but  him.     I  don't  know  that  she  ever  did  sign  anything. 
She  told  me  she  did  not.    She  never  claimed  any  dower,  except 
the  interest  of  one-third  the  money  it  sold  for. 

This  deponent,  upon  his  crosj-examtno/ton,  further  says:  I 
was  fifty-four  the  10th  day  of  September  last  I  reside  at  Roads- 
town.  Since  the  death  of  my  father  I  have  lived  five  yean  in 
Roadstown  and  the  other  part  in  Salem.  I  gave  to  Jonathan 
Mulford  a  judgment  bond  in  1847.  I  think  there  was  judgment 
entered  thereon,  and  one-fifth  of  this  farm  levied  on  by  Sheriff 
Murphy,  so  I  understand.  I  did  not  to  my  knowledge  direct 
sheriff  to  levy  on  it.  He  may  have  said  soifiething  to  me  about 
it,  but  I  do  not  recollect  what.  It  seems  to  me  he  did.  The 
consideration  of  the  bond  was  $800, 1  think,  loaned  to  me  by 
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Jonaihaa  Mulford.  I  used  part  of  the  moneys  and  paid  mj 
debts  with  the  other.  I  did  not  at  that  time  pretend  to  own  any 
other  real  estate  than  my  interest  in  this  farm*  I  married  Jon- 
athan Molford's  sister.  My  brother  B^jamin  and  I  are  not  on 
good  terms,  and  never  shall  be  without  he  makes  amendments 
for  wliat  he  has  wronged  me  out  of.  We  have  been  at  variance 
prettj  much  ever  since  the  commencement  of  sale  of  my  fatiier's 
property.  We  do  not  talk  together  when  we  meet.  He  has 
robbed  me  and  cheated  me  so  much  that  I  do  not  like  him,  and 
never  shall,  until  he  makes  amendments.  I  may  have  said  if  he 
had  been  dead  years  ago  I  should  have  been  better  off  than  I  am 
now.  I  most  think  I  received  my  share  of  the  $600  bond  given 
to  my  mother  in  lieu  of  dower.  Mother  lived  five  or  six  years 
after  the  sale.  I  didn't  recollect  giving  a  receipt  for  $120,  my 
share  of  that  bond.  I  may  have  done  so.  I  believe  there  was 
a  bond  for  $600  given  to  my  mother.  I  always  understood  that 
that  bond  was  given  by  Benjamin  for  her  dower  in  the  farm. 
(Witness  being  shown  Exhibit  B,  on  part  of  complainant,  being 
a  receipt  from  witness  to  Benjamin  T.  Mulford,  for  $120,  dated 
August  2, 1842,  the  body  of  receipt  beiug  in  the  handwriting  of 
Elias  P.  Seeley,  deceased,)  says  the  name  thereto  is  in  my  hand- 
writing. I  don't  ever  remember  to  have  seen  the  bond.  Wit* 
ness  being  shown  ExhikU  C,  on  part  of  complainant,  being  a 
bond  from  Benjamin  T.  Mulford  to  his  mother,  for  $600,  dated 
March  1, 1837,  says  that  he  subscribed  his  name  as  a  witness 
thereto,  but  has  no  recollection  thereof.  I  was  on  good  terms 
with  my  brother  at  the  death  of  my  father.  I  do  not  contribute 
any  thing  toward  the  expenses  of  this  suit.  I  don't  know  posi- 
tively that  David  Stretch  has  commenced  a  suit  for  the  recovery 
of  my  share  of  the  farm  sold  by  Sheriff  Murphy.  I  do  not  re- 
collect being  at  Thomas  H.  Dudley's  office  with  Jonathan  Mul- 
ford about  such  suit.  There  was  no  arrangement  made  with  me 
and  Jonathan  Mulford  at  the  time  I  gave  him  that  bond,  that  he 
ahould  purchase  my  share  of  the  fiurm  and  commence  suit  to  re« 
cover  the  same.  I  think  I  heard  him  say  it  should  bring  the 
amount  of  his  bond,  or  he  would  purchase.  •  I  do  not  remember 
going  to  William  Nelson  and  asking  Wm  to  take  a  oonveyanoe 
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from  Jonathan  Malford  for  my  share  of  the  farm,  to  keep . 
than  Mnlford's  creditors  from  getting  it.  I  don't  recollect  thit 
I  went  to  Nelson  particularly  about  the  farm ;  there  might  hate 
heen  some  conrersation  about  Jonathan  Mulford's  breakiog,  but 
I  can't  say  what  it  was.  I  have  no  recollection  of  asking  Netson 
to  take  a  conveyance  from  Jonathan  Mulford  of  that  &rm  at  alL 
There  might  have  been  some  conversation  about  it ;  I  do  not  re- 
collect what  it  was.  I  never  did,  to  the  best  of  my  knowled|ge, 
tell  Nelson  that  Jonathan  Mulford  did  not  give  any  thing  far 
that  farm.  I  never  did  tell  Nelson  how  Jonathan  Mulford  eome 
to  have  my  share  of  that  farm.  I  don't  recollect  of  hafing  any 
conversation  with  Nelson  about  the  farm.  I  have  been  at  Dud- 
ley's office  for  Mr.  Minch.  I  dent  think  I  ever  did  go  to  Dud- 
ley's office  for  the  purpose  of  gettmg  him  to  commence  a  suit  fir 
my  share  of  this  farm.  I  can't  tell  where  I  was  when  I  gave 
that  bond  to  Jonathan  Mulford.  Can't  recollect  whether  it  wu 
in  Camden  or  Philadelphia.  Part  of  the  consideration  of  Aa 
bond  was  for  an  old  debt,  and  part  for  money  paid  down.  I 
can't  tell  what  part  was  for  the  old  debt.  We  had  dealings  fiv 
many  years. 

(Counsel  of  complainant  in  addition  to  the  objection  totfaii 
witness  altogether,  objected  to  all  that  part  of  his  examinatioD 
in  chief  relating  to  conversations  between  him  and  Isaac  Mulfinrd, 
William  Smith,  Henry  S.  Smalley,  and  his  mother. 

RuAard  Bavoacliffj  of  Bridgeton,  a  witness  produced  on  the 
part  of  complainant,  being  duly  sworn,  on  his  oath  says :  I  im 
forty-one  years  of  age.  I  moved  into  Roadstown  in  1838,  just 
after  the  sale  of  Mason  Mulford's  farm.  David  Minch,  one  of 
the  defendants  in  this  cause,  owned  land  adjoinmg  the  said  fiunu 
I  remember  having  a  conversation  with  said  Minch  shortly  after 
the  farm  was  purchased  by  Benjamin  T.  Mulford ;  he  was  en- 
gaged in  putting  up  a  partition  fence.  We  were  talking  abovfc 
Mulford  having  purchased  the  farm,  and  he  found  no  fault) 
either  with  Mulford's  having  purchased  the  farm  or  with  the 
price  at  which  he  bought  the  same.    The  farm  at  that  time  wiM 
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vary  much  ont  of  repair;  the  fenees  generalljrwere  kept  up  bj 
Bassafras  hedge-rows,  and  at  the  oonyenation  above  referred  to, 
Minch  told  me  he  had  sold  to  Mulford  rails  to  repair  the  fences 
on  said  farm.  The  soil  was  in  a  very  low  state.  I  remarked  to 
Mineh  that  I  thought  the  farm  went  low  at  the  sale,  and  that  he 
was  able  to  buy  the  same«  and  might  as  well  have  done  so;  he 
replied,  I  don't  know  about  that.  From  the  reply  I  inferred 
that  he  thought  the  farm  brought  about  what  it  was  worth.  I 
purchased  real  estate  in  the  neighborhood  of  the  farm  about  that 
time ;  real  estate  was  then  generally  selling  low.  I  paid  $14 
per  acre.  I  have  heard,  that  at  the  time  of  the  sale,  the  widow 
of  Mason  Mulford  had  said  that  she  would  not  sign  away  her 
right  of  dower  in  the  farm,  if  any  other  person  than  Benjamin 
Mulford  purchased.  I  never  heard  her  say  any  thing  about  it. 
I  have  seen  the  same  farm  recently,  and  see  it  frequently.  The 
farm  is  very  much  improved  since  Mulford  purchased.  I  re- 
sided two  years  in  Roadstown,  in  the  years  1888  and  1889. 
Mulford  was  engaged  in  improving  the  farm  by  carting  marl  on 
it  and  repairing  the  fences.  The  buildings  were  very  much 
down  when  I  lived  there,  which  Mulford  afterwards  improved- 
Ho  has  built  a  large  wagon  house,  moved  and  repaired  the  bams, 
and  built  an  addition  to  the  house.  From  the  improvements 
which  he  has  put  on  the  farm,  and  the  general  rise  in  the  value 
of  the  real  estate  in  this  neighborhood,  I  should  think  it  was  now 
worth  at  least  $5,000. 

J  Bel  ford  M.  Bonham^  of  Stone  Creek,  a  witness  produced  on 
the  part  of  complainant,  being  duly  sworn,  on  his  oath  says :  I 
«m  about  forty  years  old*  I  am  acquainted  with  the  homestead 
farm  of  Mason  Mulford,  and  have  been  sinoe  1816.  I  was  not 
present  at  the  sale  of  the  farm  by  the  administrators,  but  under^ 
stood  that  Isaac  Mulford  bid  it  off  at  the  sale.  At  the  time  <^ 
the  sale  the  farm  was  in  a  reduced  state;  fences  out  of  order, 
and  Imck  part  of  the  farm  in  a  low  state  of  cultivation ;  the  fix>nt 
was  in  rather  a  better  condition.  Only  a  small  part  of  the  farm 
lies  fronting  on  the  road.  I  have  but  a  slight  recollection  of  the 
biuldibgs,  but  tiiink  they  were  connderably  out  of  repair.    Mr« 
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B.  T.  MuUbrd  has  been  improying  the  farm  by  carting  on  nrntl, 
gravel  and  manure,  ever  unoe  he  owned  the  same.  He  has  built 
a  large  and  convenient  wagon  house,  repaired  the  bams  aad 
house.  On  the  25th  September  instant,  I  walked  all  over  Ihe 
farm  in  company  with  Thomas  Ware,  Esq.,  and  we  made  an  es* 
timate  of  what^  we  thought  the  land  would  now  bring,  in  the 
Same  state  as  it  was  when  sold  by  the  administrators,  and  also 
im  estimate  of  what  it  would  bring  in  its  present  state,  and  we 
made  the  difference  between  the  two  estimates,  9247&  In 
these  estimates  we  did  not  include  the  buildings.  Real  estate 
in  1888  was  generally  selling  low,  and  is  now  selling  high.  I 
should  think  the  rise  in  the  price  of  real  estate  between  1838 
•and  this  time  is  about  one-half.  I  am  engaged  in  aurveyii^  and 
conveyancing  about  this  county,  and  often  hear  this  subjeet 
talked  of  by  persons  who  are  buying  and  selling. 

Thomas  Warey  Esq.j  a  witness  produced  on  the  part  of  com* 
plainant,  alleging  himself  conscientiously  scrupuloiis  of  taking 
an  oath,  on  his  solemn  affirmation,  says :  I  am  in  the  58th  jeer 
of  my  age.  I  was  present  at  Roadstown  at  the  sale  of  the  Mi- 
son  Mulford  farm  by  the  administrators,  in  the  year  1837.  Tie 
property  was  bid  off  by  Isaac  Mulford,  and  I  supposed  him  to  1m 
the  purchaser.  I  have  always  lived  near  the  said  farm,  ezeept- 
ing  one  year.  I  am  well  acquainted  with  the  farm.  I  fenced 
a  part  of  it  on  sbares  before  Mason  Mulford's  death.  At  the 
time  of  the  sale  the  farm  was  poor,  excepting  five  or  six  acres 
lying  on  both  sides  of  the  main  road.  The  fences  were  genenDy 
poor,  and  the  buildings  considerably  out  of  repair.  Real  estate 
was  selling  low  at  that  time,  but  I  thought  the  farm  went  ftr 
less  than  it  was  worth,  but  no  one  would  bid  more.  I  saw  nodi- 
ing  about  the  sale  but  what  was  fair.  I  had  heard  before  Ae 
sale  that  the  widow  would  not  release  her  right  of  dower,  acd 
supposed  the  farm  would  be  sold  subject  to  her  dower,  until  I 
heard  the  conditions  of  sale  read.  I  have  not  seen  or  he«rd  the 
conditions  of  sale  since  the  time  of  sale,  but  my  impression  is 
that  part  of  the  purchase  money  was  not  to  be  paid,  bat  the  in- 
terest secured  to  the  widow  during  her  life.    I  reoolleet  Heuy 


1862]  MULFOED  V.90WBN.  ^f^J: 

Dowdney  made  two  or  three  bids  ag^inat  Isa^c  Mulford  at  th^ 
aale.  Do  not  remember  that  t^j  other  perflona.  bid.  There 
were  a  good  many  persons  at.  the  sale,  whieh  took  place  in  the 
bar  room  of  the  tavern  at  Roadstown.  I  think  both  Beigamin  and 
John  S.  Malford  were  present.  I  had  no  conversatioki  irith  John 
Malford  at  .tiie  time,  i^boiit  the  sale,  nor  do  I  remember  of  his  being 
or  ej^ressing  dissatisfaction  about  the  sale.  I  haye  examined  Hie 
farm  ^recently  in  company  with  Bel&rd  M.  Bonham  and  Hose* 
3loore.  Mr.  Bonham  and  myself  made  an  estimate  of  what  the 
farm  would  faring  now,  in  the  condition  it  was  when  sold  by  the 
administrators,  and  an  estimate  of  what  it  would  bring  in  its 
present  improved  condition,  and  the  difference  was  $2,175.  I 
BhjDuld  think  if  the  farm  should  now  be  put  in  the  market,  in  the 
sapie  condition  as  it  was  in  1837,  it  would  bring  $8,500.  With- 
out taking  into  c^^nsideration  the  improvements  made  to  the  build- 
ngs  by  B.  T.  Muf  ord,  I  should  think  the  farm  would  now  bring 
$5,675.  There  has  been  a  great  rise  in  the  price  of  property 
since  1887.  Some  has  more  than  doubled  itself,  and  other  has 
not. 

]}avid  Vealy  of  Hopewell,  a  witness  produced  on  the  part  of 
the  complainant,  being  duly  sworn,  on  his  oath  says  :  I  married 
Nancy,  one  of  the  daughters  of  Mason  Mulford  deceased.  My 
daughter  Sarah  was  one  of  the  hcirs-at-law  of  Mason  Mulford. 
I  was  not  present  at  the  sale  of  Mason  Mulford's  farm  by  the 
administrators.  I  thought  the  farm  sold  low,  but  was  satisfied 
with  the  price  it  brought,  considering  tlie  way  property  was  then 
selling.  Property  was  then  selling  low.  I  can  safely  say  that 
real  estate  would  now  bring  one-half  or  one-third  more  than  it 
would  then. 

John  D.  HireSi  of  Greenwich,  a  witness  produced  on  the  part 
of  complainant,  being  duly  sworn  according  to  law,  on  his  oath 
says :  I  have  been  acquainted  with  the  Mason  Mulford  farm  for 
some  years  before  Mason  Mulferd's  death.  I  moved  into  Roads- 
town  in  1838.  The  farm  at  that  time  was  poor,  the  back  part 
of  it  light.     Benjamin  T.  Mulford  moved  on  the  farm  in  the 
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spring  of  1889;  he  rented  it  the  year  prevKms.     Hewui]ni»vr- 
ing  the  property  both  before  and  after  he  moved  on  it,  b j  patting 
on  marl,  lime,  mannre  and  guano.    The  baildings  and  fenoeii 
when  I  moved  to  Roadstown,  were  very  poor,  and  not  a  faiee 
tiiat  would  have  tamed  cattle  had  the  hedge-roWB  been  eat  down. 
The  rMls  were  generally  oak,  and  rotted  and  old.     Benjamin  T. 
Mulford  built  a  large  wagon  house  on  the  fiurm  five  or  aiz  yein 
ago*    There  are  two  barns  he  moved  on  the  farm  rinee  he  pur- 
ohased;  he  has  raised  the  bam  on  the  farm  when  he  boa|^  six 
feet  in  height,  new  roofed  and  otherwise  improved  it.    He  has 
enlarged  and  improved  the  hay  house.    He  has  also  added  im- 
provements to  the  dwelling-house.    While  these  improvemenii 
were  going  on  I  lived  in  the  neighborhood,  and  Mulford  ealM 
on  me  to  assist  him.    I  think  he  has  dug  two  new  wells  on  Ae 
premises.    At  the  time  the  farm  was  sold  by  the  administnloif 
I  do  not  suppose  it  would  have  averaged  fifteen  bushels  of  con 
to  the  acre ;  it  would  now  bring  more  than  fifty  bushels  to  tb 
acre.    I  have  been  engaged  in  fanning  for  five  years  past,  sal 
have  occasionally  worked  on  this  farm. 

Hosea  Moore^  of  Bridgeton,  a  witness  produced  on  the  part  of 
complainant,  being  duly  sworn  according  to  law,  on  his  oath  saji: 
I  was  one  of  the  commissioners  appointed  by  the  Orphans'  Cont) 
of  the  county  of  Cumberland,  to  make  division  of  the  real  estate 
of  Mason  Mulford.  I  think  the  appointment  was  made  in  the 
fall  of  1836.  In  making  this  division  we  were  directed  by.d)6 
administrators,  Benjamin  T.  and  John  S.  Mulford,  to  leave  oat 
of  the  division  of  the  real  estate  of  Mason  Mulford  the  farm  that 
was  afterwards  sold  by  the  administrators.  I  am  a  practical 
surveyor,  and  at  that  time  surveyed  around  this  in  order  to  give 
the  courses  and  distances,  and  make  out  the  number  of  acres  it 
contained.  In  doing  this  I  made  myself  acquainted  with  the  sit- 
uation of  the  farm.  (Witness  being  shown  Exhibit  marked  JVb. 
1,  says :  this  is  the  map  of  the  farm  made  by  me  at  that  time.) 
About  four  acres  lying  on  the  Greenwich  road  was  in  a  pret^ 
good  state  of  cultivation,  and  I  should  judge  about  ten  acres  lying 
on  the  south  side  of  the  Roadstown  and  Bridgeton  road  was  in 


1862]  JfULFOBI)  V4  BOWBK.  ^^5 

tbe  Bame  state  of  oultiyation ;  the  balance  of  the  hxth  was  yery 
poor,  and  the  fences  all  around  the  back  part  of  the  farm  were 
oak,  and  yery  poor.  I  remember  going  oyer  this  hrm  last  year 
in  company  with  Thomas  Ware,  Esq.  I  saw  considerable  im- 
proyement  made  in  the  buildings,  fences  and  land.  At  least 
two-thirds  of  the  farm  will  now  prodnce  three  times  as  much  as 
it  would  in  1836  and  1837.    I  mean  the  back  part  of  the  farm. 

George  Ayars^  of  Bridgeton,  a  witness  produced  on  the  part 
of  complainant,  being  duly  sworn  according  to  law,  on  his  oath 
says :  I  am  a  practical  house  carpenter.  I  was  called  upon  by 
Benjamin  T.  Mulford,  in  company  with  Dayid  A.  F.  Randolph, 
to  examine  the  improyements  made  by  him  on  the  £Eurm  where  he 
now  liyes  in  Roadstown,  formerly  owned  by  Mason  Mulford,  and 
.sold  by  his  administrators  after  his  death.  Mr.  Randolph  and 
myself  examined  and  estimated  the  improyements  to  the  dwelling 
house  and  the  outbuildings,  separately,  and  afterwards  compared 
our  estimates  together,  and  came  within  a  few  dollars  of  each 
other.  The  whole  improyements  amounted  to  about  $2,200. 
Mr.  Randolph  has  in  his  possession  the  estimates  made  at  the 
time.  According  to  my  recollection,  we  estimated  the  improye- 
ments on  the  house  at  $800,  the  new  wagon  house  at  about  $600, 
jone  bam  at  about  $300,  the  two  barns  moyed  on  the  property 
and  the  hay  house  we  estimated  at  about  $500.  These  improye- 
ments haye  been  made  within  a  few  years  by  Mr.  Mdford. 

Hosea  Moore j  being  recalled  on  part  of  complainant  says  :  The 
last  time  I  was  on  the  farm  in  question,  my  attention  was  called 
to  where  the  fence  then  stood  on  the  line  between  the  farm  of  B. 
T.  Mulford  and  the  Isaac  Mulford  farm,  and  to  where  that  fence 
formerly  stood.  It  had  been  moyed  to  the  west  about  one  rod 
in  its  widest  place,  about  the  middle  of  the  line.  The  remoyal 
at  the  beginning  and  end  of  the  line  was  less  than  one  rod. 

Deeds  and  papers  marked  Exhibits  J^To*  2,  JVb.  3,  JVb.  4,  No. 
5,  JVb.  6,  JVo.  7,  are  presented  on  part  of  complainant,  and 
made  Exhibits  in  this  cause. 
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Hugh  R.  MerseiUesj  of  Bridgeton,  a  witneBS  produced  on  the 
part  of  complainant,  being  duly  Bwom  according  to  law,  on  hii 
oath  Bays :  That  he  is  Surrogate  of  the  county  of  CuoiberlaDd, 
and  being  shown  papers  marked  Exhibit  8,  9, 10  and  11,  saji 
they  are  respectively  true  copies  from  papers  on  file  and  of  re- 
cord in  said  Surrogate's  office. 

Jeremiah  H.  Lupton^  of  Bridgeton,  a  witness  produced  on  the 
part  of  complainant,  being  duly  sworn  according  to  law,  on  hii 
oath  says :  that  I  am  acquainted  with  the  handwriting  of  Jona- 
than Bowen ;  I  have  seen  him  write,  and  have  papers  in  my  pos- 
session written  by  him ;  and  being  shown  Exhibit  JVb.  12,  says 
I  am  satisfied  that  is  in  the  handwriting  of  Jonathan  Bowen. 

The  cause  was  argued  in  the  Court  of  Chancery  by  ^,  jBrawa- 
ing  and  P.  D.  Vroom  for  the  complainant,  who  cited  Sug.  on 
Vendors,  891,  2,  8;  3  Bro.  Ch.  120 ;  8.  Ves.  Jun.  845 ;  iW- 
erts  an  Frauds,  78  to  129 ;  14  John.  Rep.  179 ;  6  iJ.  885 ;  8 
Harr.  Rep.  73 ;  2  Story^s  Eq.  Jur.  sec.  799b,  1235,  1287  note 
4  ;  White's  Eq.  Cases,  140,  2, 4 ;  1  Gt/wian,  615  ;  5  John.  Rep. 
43 ;  John  Ch.  43  ;  7  Pick,  1 ;  6  Halst.  Rep.  44. 

And  by  T.  H.  DuUey  and  L.  Q.  C.  Elmer  for  the  defendants, 
who  cited  G  Halst.  Rep.  392  ;  3  Harr.  Rep.  73  ;  White's  leading 
cases  in  Equity,  in  Law  Lib.  144 ;  3  Gill  and  John.  164  ;  1  Jac. 
and  Walk.  204, 2G5,  note ;  1  Story's  Eq.  Jur.  see.  522;  lb.  sec- 
61,  2,  01 ;  3  Eden's  Rep.  280 ;  14  Ves.  J,  91 ;  3  Bro.  Ch.  6  333 
4  John.  Rep.  536 ;  1  John.  Ch.  4S2. 

The  Chancellor  dissolved  the  injunction. 

The  order  of  dissolution  was  appealed  from. 

The  cause  was  argued  in  this  Court  by  Browning  and  P.  D. 
Vroo/n  for  the  appellant, 

And  by  T.  H.  Dudley  and  J.  T.  J\lxon  for  the  respondents. 

The  order  dissolving  the  injunction,  was  unanimously 
Reversed. 
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Wm.  C.  H.  Waddell,  appellant,  and  Epbkaim  Beach  re- 


The  case  in  Chancery  is  reported  ante,  page  299. 

P,  D.  Vraoniy  and  Mr.  Harringj  of  New  York,  for  the  ap- 
pellant. 

^.  C.  M.  Pennington  and  Jl.  Whitehead  for  the  respondentr 

The  decree  of  the  Chancellor  was  affirmed  unanimonsly. 
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COURT  OF  ERRORS  AND  APPEAIS. 

JUNE  TERM,  1852. 


The  Executors  of  Johk  P.  Quick,  appellants,  and  Elikabbth 
Fisher  et  al  respondents. 

The  case  in  Chancery  is  reported  antti  pa^^e  674. 

W.  Hoisted  and  P.  D.  Vroom  for  the  appellants. 

R.  S.  Field  and  W.  L.  Dayton  for  the  respendents. 

The  decree  of  the  Chancellor  was  affirmed. 

For  affirmance,  the  President  (Chancellor  Williamsoh,) 
Green,  Ch.  J.,  Neyius,  Elmer  and  Ogden,  Justices,  and 
RisLEY,  Schenck,  Cornelison,  Arrowsmith,  Wills,  Judges. 

For  reversal,  Valentine,  Judge. 


€OURT  OF  ERRORS  AND  APPEALS,, 


NOYEMBER  TERM,  1859. 


AunxD  Woodward,  appellant,  and  Cornelius  Woodward 
and  a/,  respoudente. 

The  case  in  Chancery  is  reported  ante^  127. 

W.  Hoisted  and  P.  D.  Vroom  for  the  appellant 

Vredenbergh  and  J.  F.  Randolph  for  the  respondents. 

Potts,  J.  Anthony  Woodward  died  on  the  9th  of  May,  1840. 
He  had  been  t?rice  married.  By  his  first  wife  he  left  one  son, 
James  Woodward,  who  is  the  father  of  the  complainant.  By 
his  second  wife,  Caroline,  who  survives  him,  he  left  five  children, 
Keziah,  Elizabeth,  Hannah  Ann,  William  and  Anthony.  The 
balk  of  his  estate,  after  payment  of  debts,  consisted  of  the 
homestead  farm  worth  $10,000  to  $15,000.  He  left  no  will. 
^Bat  some  days  after  his  death  a  deed  was  found  in  a  private 
drawer  of  his  desk,  bearing  date  the  19th  day  of  August,  1825, 
signed  and  sealed  by  him,  and  drawn  in  the  ordinary  form  of  a 
deed  of  bargain  and  sale,  purporting,  for  and  in  consideration  of 
the  sum  of  $400,  to  convey  the  said  homestead  farm  to  his  grand- 
son, the  complainant  in  this  cause. 

The  complainant,  claiming  this  property  under  this  deed, 
brought  an  action  at  law  to  obtain  possession  of  the  farm  from 
the  widow,  and  having  failed  in  that,  filed  his  bill  in  Chancery 
to  have  tlic  possession  delivered  up  to  him  together  with  tl^e 
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title  deeds  and  an  account  for  rent  since  the  death  of  his  grand- 
&iher,  and  alleging  that  this  deed  was  in  the  nature  of  a  settle- 
menty  and  had  been  executed  under  peculiar  circumstancee^ 
which  are  set  out  in  the  bill,  and  that  it  had  been  delivered  to 
him  by  his  grandfather  soon  after  the  time  it  bears  date  and  be- 
fore the  second  marriage,  and  had  been  left  by  him  in  the  handi 
of  the  grantor  for  safe  keeping,  he,  the  complainant,  being  at 
that  time  a  minor.  To  this  bill  the  widow  and  children  by  the 
second  marriage  filed  an  answer;  and  subsequently  the  com- 
plunant  filed  a  supplemental  bill  against  the  administrators  oi 
Anthony  Woodward  for  an  injunction  to  restrain  them  fipom 
selling  any  part  of  the  said  farm  for  the  payment  of  debts,  ivhieh 
was  granted,  and  the  administrators  filed  their  answer  to  said 
supplemental  bill.  Replications  were  put  in,  a  large  amount  of 
testimony  was  taken ;  and  the  cause  having  been  heard  before 
the  Chancellor,  he  was  of  opinion  that  the  complainant  should 
be  left  to  his  remedy  at  law,  and  ordered  the  injunction  to  be 
dissolved  and  the  bill  dismissed ;  and  thereupon  this  appeal  was 
taken. 

Two  questions  are  presented  to  the  consideration  of  this  Court. 
1.  Was  this  a  proper  case  for  a  decree  in  Chancery  upon  the 
merits  ?  And  2d.  If  so,  is  the  complainant  entitled  to  the  relief 
he  prays  ? 

1.  Upon  the  first  point,  I  think  the  Chancellor  erred  in  dis- 
missing the  bill  on  the  ground  that  the  party  ought  to  be  left  to 
his  remedy  at  law.  It  is  very  true  that  if  we  look  at  this  case 
as  involving  merely  the  naked  question  of  a  title  to  land  claimed 
under  a  deed,  and  for  the  ordinary  account  of  mesne  profits,  the 
courts  of  law  furnish  not  only  the  appropriate  but  the  exclusive 
forum  for  its  settlement.  But  the  bill  alleges  as  a  ground  of  re* 
lief  that  the  deed  in  question  was  in  the  nature  of  a  family  set* 
tlement — a  provision  made  by  the  grandfather  for  the  grandson 
before  his  second  marriage,  upon  the  faith  of  which  other  con- 
nexions of  the  family  had  acted  in  the  distribution  of  their  prop- 
erty ;  and  a  serious  question  of  fraud  is  raised  in  the  answer  in 
respect  to  it,  both  of  which  are  questions  proper  for  a  court  of 
equity.    And^besides  this,  the  defendants,  instead  of  demurring 
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to  the  bill  for  want  of  equity,  or  pleading  to  the  jarisdicticm  iji 
the  Court,  have  so  far  submitted  to  it  as  to  put  in  answer,  take 
testimony  and  go  to  the  hearing  upon  the  merits.  And  although 
undoubtedly  the  question  of  jurisdiction  may  be  raised  by  way 
of  answer,  and  such  question  was  so  raised  here,  yet,  I  think, 
clearly,  as  the  case  stood,  it  ought  to  have  been  decided  upon 
the  merits.  And  as  this  Court,  on  this  appeal,  has  the  whole 
ease  before  it  and  may  make  such  order  as  the  Chancellor  ought 
to  have  made  upon  the  hearing,  I  proceed  to  examine  the  next 
question  proposed,  to  wit : 

2.  Is  the  complainant  entitled  to  the  relief  he  prays  T 

He  claims  the  premises  in  question  under  a  deed  drawn  in  the 
usual  form  of  a  deed  of  bargain  and  sale,  proved  to  be  in  the 
handwriting  of  Anthony  Woodward,  to  the  complainant,  his 
grandson,  and  signed  and  sealed  by  the  grantor  in  the  presence 
of  two  witnesses,  conveying  to  him,  the  said  Alfred  Woodward, 
the  homestead  farm  by  metes  and  bounds,  for  the  consideration  of 
four  hundred  dollars.  Laying  out  of  the  question  the  allegation 
made  in  the  bill,  denied  in  the  answer  and  not  proved,  of  a  per- 
sonal delivery  of  this  deed  to  Alfred,  the  case  stands  as  follows 
upon  the  material  facts  in  the  pleadings  and  proof : 

The  complainant  was  brought  up  from  the  age  of  about  four 
years  by  his  grandfather  and  educated.  The  grandmother  died 
in  1822,  and  on  the  23d  August,  1825,  Anthony  Woodward 
married  his  second  wife,  Caroline,  one  of  the  defendants. 

Isaac  N.  Woodward,  one  of  the  subscribing  witnesses  to  the 
deed,  testifies  that  a  few  days  before  his  second  marriage  An- 
thony Woodward  came  to  Moses  Irvin's  store,  at  Prospertown, 
and  after  talking  sometime  passed  to  the  other  side  of  the 
counter  and  took  a  paper  out  of  his  pocket,  laid  it  on  the  counter, 
and  then  took  out  a  newspaper  and  partly  opened  it  and  laid  it 
over  the  written  part  of  the  paper,  and  then  spoke  to  witness 
and  one  Smith  and  asked  them  if  they  would  witness  his  signing 
to  it.  He  signed  and  ^M^knowledged  it  to  be  his  hand  and  seal 
for  the  uses  and  purposes  therein  mentioned ;  and  then  SmiA 
and  witness  witnessed  it  He  then  folded  up  the  newspaper  and 
the  paper  they  signed  and  pat  them  in  his  poeket  again,  talked 
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some  time  and  went  home.  Witness  didn't  know  what  the  paper 
was ;  nothing  was  said  about  delivering  it^  nor  was  any  mimej^ 
paid.  Alfred's  name  was  not  mentioned.  This  is  all  that  ap- 
pears in  relation  to  the  execution  of  the  deed,  except  that  Smidi| 
Ae  other  witness,  when  called  to  prove  the  deed  after  the  de- 
cease of  Anthony,  swore  that  he  saw  him  sign  and  seal  it  as  his 
voluntary  act  and  deed. 

We  have  then  the  testimony  of  several  witnesses  as  to  conver- 
sation had  with  Anthony.  Tollman  says  that  before  Anthony's 
second  marriage  he  told  him  he  was  going  to  leave  Alfred  the 
farm,  and  that  he  said  pretty  much  the  same  thing  at  other  times, 
but  not  after  the  marriage.  Stout  testifies  that  in  1888  he  told 
him  that  Alfred  had  a  deed  for  the  farm ;  that  it  was  in  the 
desk.  He  said  this  in  the  presence  of  his  daughter  Elisabeth  at 
his  own  house,  and  that  Caroline,  his  wife,  was  not  far  from  him 
when  he  said  it.  Witness  does  not  undertake  to  give  the  pre^ 
language  used.  Camp  says  one  day  when  he  was  chopping  in 
Anthony's  woods,  which  is  a  part  of  the  farm,  in  1886,  An- 
thony came  to  him.  Witness  said,  ^^  this  is  a  pretty  woods," 
and  he  replieJ,  "  yes — it  will  be  Alfred's."  Homer  says,  that^ 
upon  the  marriage  he  thinks  he  heard  Anthony  on  one  occasion 
tell  Samuel  Throp  he  had  either  willed  or  deeded  his  place  to 
Alfred.  Dorothy  Kennedy  says  that  before  the  marriage  she 
was  at  Anthony's  to  tea,  and  that  discoursing  about  wills  he 
told  her  what  he  should  do  if  he  married  a  second  wife ;  it  would 
be  his  will,  he  said,  that  what  he  and  his  first  wife  had  got  to- 
gether should  be  left  to  his  first  wife's  children — ^it  would  be 
right  and  what  he  should  do  ;  and  what  he  and  his  second  wift 
got  together  should  be  for  his  second  wife's  children ;  that  would 
be  what  he  should  do  and  what  was  right  if  he  ever  married  a 
second  wife  ;  and  that  Caroline  was  present  at  this  conversation. 
There  is  evidence  also  that  Joseph  Bullock,  the  maternal  grand- 
father of  Alfred,  in  1827  altered  his  will,  and  reduced  a  legacy 
to  Alfred  from  $1,000  or  $1200  to  $100,  under  the  expectation 
that  Alfred  would  get  his  grandfather  Woodward's  farm. 

The  deed,  as  we  have  seen,  bears  date  on  the  19th  August, 
i625.    There  is  no  evidence,  except  what  complunant  himsdT 
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Bsddy  that  it  was  ever  out  of  Anthony  Woodward's  posseaaion,  or 
indeed  that  it  was  ever  seen  by  any  body,  after  it  was  signed^ 
during  his  life  time.  He  died  on  the  9th  May,  1840,  and  on  the 
29th  of  the  same  month,  when  the  administrators  and  apprais- 
ers were  engaged  in  making  the  appraisement  at  the  mansion 
house,  it  was  found  in  a  private  drawer  in  the  desk  of  the  de- 
ceased, with  other  papers.  Alfred,  who  was  present,  took  hold 
of  it,  looked  at  it,  said  it  was  his  deed,  or  the  deed  he  had  been 
looking  for,  or  what  he  expected  to  see,  or  words  to  that  effect. 
Caroline  was  called  in  by  him,  and  Judge  Lawrence  then  read 
the  deed,  laid  it  down,  and  Alfred  took  it  up  and  put  it  in  his 
pocket.  When  asked  at  the  time  whether  ho  had  ever  had  pos- 
session of  that  deed  from  his  grandfather  he  said  ^^  no ;"  he  said 
his  grandfather  had  showed,  or  read  it  to  him  in  the  furnace 
house.  He  said  he  expected  he  might  have  had  it,  but  he  was 
going  away  to  school  and  did  not  care  to  take  it  with  him,  or 
something  like  that.  He  said  he  had  not  paid  anything,  but  he 
expected,  or  his  grandfather  said  he  was  going  to  give  him  the 
farm.  This  is  substantially  the  case  made  by  the  complainant. 
1.  The  defendants  insist  that  this  instrument  was  not  in  the 
nature  of  a  family  settlement,  and  is  not  within  the  rules  of 
equity  which  goyem  such  settlements.  And  I  think  this  must 
be  conceded :  1.  Because  the  deed  itself  does  not  purport  to  be 
such  up^n  its  face  ;  it  is  in  the  ordinary  form  of  a  deed  of  bar- 
gain and  sale.  If  it  had  been  intended  as  a  family  settlement 
it  would,  I  think,  have  contained  something  to  convey  such  an 
idea }  at  any  rate  we  have  no  right  to  presume  anything  with- 
out evidence,  contrary  to  the-  plain  words  of  the  instrument.  2. 
The  deed  calls  for  a  money  consideration,  greatly  below  the  value 
it  is  true,  but  still  it  seems  to  me  we  are  not  at  liberty  to  si^ 
that  this  particular  sum,  this  $400  of  consideration  money,  was 
not  inserted  for  some  unexplained  purpose.  And  3.  It  nowhere 
appears  that  Anthony  Woodward  in  his  life  time  ever,  in  public 
or  in  private,  declared  this  deed  to  be  a  deed  of  settlementj, 
and  a  Court  of  Chancery  will  not  assume  that  a  deed  of  bargi^in 
and  sale  upon  its  face  is  a  settlement  deed,  without  conclusiv)p 
evideiice  that  it  W(L8  intended  as  such. 
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2.  Then  is  it  good  as  a  deed  of  bargun  and  sale  ?  The  ob- 
jection is  that  it. never  was  delivered;  that  the  consideratkn 
money  was  never  paid ;  that  Anthony  Woodward  never  had  i 
present  intention  to  consummate  and  complete  the  act,  and  nem 
did  so.  That  there  was  no  manual  delivery  and  no  money  paid 
must  be  assumed  as  true.  The  complainant  has  failed  to  prow 
an  actual  delivery  by  competent  evidence ;  he  admits  there  wai 
no  payment.     The  question  of  intentum  remains. 

The  law  is  well  settled.  There  is  no  precise  or  set  form  m 
which  a  delivery  must  be  made.  A  deed  may  be  delifered  by 
words  without  acts,  or  by  acts  without  words,  or  by  bodi  acts 
and  words.  After  a  writing  has  been  signed  and  sealed,  an  in- 
tenty  coupled  with  acts  or  words  evincing  such  intent  to  consom- 
mate  and  complete  it,  and  to  part  absolutely  and  unconditionally 
with  it  and  the  right  over  it,  is  sufficient  to  give  it  legal  exist- 
ence as  a  deed.  FoUy  v.  Van  Teuylj  4  Hoisted  158 ;  Skep* 
Touch,  58;  SheltorCs  Case  Croke  Eliz.Ti  Hollingsw4>rth  v. 
Arcu€y  Croke  Eliz.  356  ;  Coke  Lit.  36a.  ;  Goodri^ht  v.  Stra- 
harrij  Cowper  201 ;  Goodrich  v.  Walker,  1  Johns.  Cos.  258. 
And  the  books  are  full  of  cases  to  the  same  effect. 

But  the  intention  must  clearly  and  satisfactorily  appear.  It 
is  hardly  necessary  to  cite  authorities  for  so  plain  a  principle. 
It  runs  through  all  the  cases  on  the  subject.  Smith  v.  Moor's 
ex^rsy  3  Greenes  Ch.  R.  485,  and  Crawford  v.  Bertholf  and  ol, 
Saxton  467,  are  to  this  effect.  In  Lord  v.  Bennett j  8  Car.  and 
Payne  124,  the  intent  was  deduced  from  the  formal  execution  of 
the  deed  and  its  delivery  by  the  grantor  to  a  third  person  for 
the  grantee,  by  the  jury  to  whom  the  question  was  submitted. 
In  Woodbury  ^  MinoVs  R.  326,  the  intention  to  deliver  was 
abundantly  clear ;  there  was  a  deed  from  father  to  son,  a  lease 
from  the  son  of  the  premises  to  the  father  for  life,  and  Ab 
papers  deposited  ]with  a  third  person.  So  6  Bam  4r  Cress 
668,  Doe  v.  Knight  was  the  case  of  a  mortgage  executed 
and  deposited  with  a  .third  person.  In  the  case  of  Eaton  v. 
Scatty  6  Simms  32,  one  Hampton  executed  a  mortgage  to 
Filmer  and  Gilpin  for  X5,000  to  secure  certain  trust  monies  in 
his  hands,  and  it  took  effect  as  against  other  creditorSi  though 
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there  was  no  manual  deliverj.  No  question  was  or  conld  be 
made  here  as  to  the  intention  of  the  mortgagor — that  was  clear. 
Somerhy  v.  ^rden  1  John  Ch.  239  was  the  case  of  deeds  made 
to  trustees  upon  certain  trusts,  for  the  use  of  his  daughter,  signed^ 
sealed,  acknowledged,  and  after  some  time  delivered  to  one  of 
the  trustees  in  presence  of  cestui  que  trust j  with  some  verbal  ex- 
planation of  the  intent  of  the  grantors  by  way  of  annexing  con- 
ditions to  the  grant,  to  which  the  cestui  que  trust  did  not  accede. 
Before  the  deeds  were  delivered  to  the  trustees  they  had  been 
handed  to  the  mother  for  the  daughters ;  and  the  Court  held 
that  there  was  evidence  of  a  full  and  absolute  delivery,  even  be- 
fore the  delivery  to  the  trustees.  The  case  of  Jane  v.  Burg,  2 
Dyer  167  b.  was  the  case  of  an  actual  delivery  to  a  third  party ; 
and  Alford^s  case  in  2  Leonard  is  to  the  same  effect.  Clavering 
V.  Clavering  2  Vernon  473  was  a  deed  of  settlement  in  trust ; 
and  so  are  many  of  the  cases  cited ;  and  in  such  cases  it  has  un- 
doubtedly often  been  held  that  no  actual  delivery  is  necessary ; 
that  the  intent  is  sufficiently  manifested  by  the  formal  execution 
of  the  instrument.  Bat  in  cases  other  than  deeds  of  settlement 
the  authorities  all  concur  that  there  must  be  a  delivery,  or  some 
act  equivalent  to  a  delivery,  or  a  clear  intention  on  the  part  of 
the  grantor,  coupled  with  acts  or  words  evincing  such  intent,  to 
consummate  and  complete  the  transaction,  and  to  part  absolutely 
and  unconditionally  with  the  right. 

Looking  to  what  was  done  by  Anthony  Woodward  significant 
of  his  intention  to  convey  the  farm  to  the  complainant,  the  evi- 
dence goes  no  further  than  the  mere  drawing,  sealing  and  signing 
of  the  deed  as  a  private  paper  kept  by  himself,  ready  for  de- 
livery when,  if  ever,  he  should  make  up  his  mind  to  deliver  it. 

Nor  when  we  examine  the  evidence  as  to  what  he  said,  are  we 
at  all  relieved  of  the  doubt  as  to  what  his  intentions  were.  The 
testimony  of  complainant's  witnesses  is  as  to  remarks  or  conver- 
salions  many  years  before  the  period  when  tbey  were  called  to 
testify.  The  witnesses  were  examined  in  1849.  Tallman  speaks 
of  a  conversation  in  1825 ;  Stout  in  1888 ;  Camp  in  1886 ; 
Homer  in  1825,  and  Dorothy  Kennedy  in  1825 ;  and  of  these 
witnesses  nobody  but  Stout  speaks  with  any  positiveness  as  to 
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Anthony's  saying  he  had  actually  made  a  deed  to  Alfred,  aad 
that  it  was  in  his  desk.  And  any  one  may  conceive  how  easilj 
Mr.  Stout  may,  9  years  after  such  a  deed  was  found  in  that  deik| 
hare  imagined  he  had  heard  the  fact  from  Anthony.  Evidenee 
of  this  kind  is  too  vague,  loose  and  unreliable  to  authoriie  a 
court  of  equity  to  say  that  it  supplies  what  is  wanting  here^ 
evidence  that  at  the  signing  of  the  deed  the  intent  to  deliver  wii 
coupled  with  the  act. 

And  if  we  turn  from  these  considerations  to  the  circumUoMem* 
our  doubts  are  rather  increased  than  dissipated.  Looking  to  ibid 
domestic  relations  of  Anthony  Woodward  anterior  to  his  second 
marriage,  it  is  easy  to  perceive  reasons  why  be  should  be  dis- 
posed to  give  his  homestead  farm  eventually  to  Alfred.  He  had 
but  one  son,  to  whom  he  had  made  already  a  considerable  ad- 
vance out  of  his  estate.  This  was  his  only  grandson,  and  had 
been  cast  upon  him  at  an  early  age  by  unhappy  differences  be- 
tween his  parents ;  he  had  brought  him  up  and  was  educatipg 
him  for  a  profession ;  it  was  natural  enough  he  should  regard  him, 
thenj  as  his  ultimate  heir.  And  when  the  old  gentleman  was 
about  to  consummate  a  second  marriage,  considerations  were 
present  which  were  calculated  to  turn  his  thoughts  and  feeUngi 
in  the  same  direction.  There  is  enough  in  the  case  to  warrant 
the  supposition  that  he  did,  then^  entertain  serious  thoughts  of 
giving  a  deed  to  Alfred,  for  the  farm,  at  some  future  time ;  and 
that  he  prepared  it  in  order  that  it  might  be  ready  when  the  time 
came  for  its  delivery.  But  his  circumstances  changed;  lus 
marriage  seems  to  have  proved  a  happy  one ;  a  family  of  young 
children  grew  up  around  him,  to  whom  he  s^pears  to  have  been 
tenderly  attached ;  to  one  of  his  young  sons  bearing  his  own 
name  he  sometimes  spoke  of  an  intention  to  leave  him  the  old 
homestead ;  and  I  can  much  more  easily  conceive  that  with  these 
changing  circumstances  came  a  change  of  purpose,  and  that  the 
old  deed,  long  laid  aside,  was  in  the  end  forgotten  by  him,  than 
I  can  conceive  that,  faithless  to  the  natural  affections  of  the  heart, 
to  the  duties  and  obligations  of  a  husband  and  father,  he  intended 
that  this  secret  deed,  after  his  death,  should  operate  to  disinherit 
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Ids  family,  and  pass  nearly,  if  not  the  whole,  of  his  property  to- 
■m  grandson,  for  whom  he  had  already  done  mach. 

Besides  all  this  the  case  made  in  the  complainant's  bill  has  in 
it  some  remarkable  peculiarities*  His  allegation  is  that  this 
deed  was  made,  executed  and  delivered  in  August,  1825 ;  that 
the  absolute  title  then  passed  from  Anthony  Woodward  to  him- 
self. He  says  the  deed  was  delivered  to  him  without  condition,. 
or  limitation ;  and  that  he  permitted  the  said  Anthony  to  con- 
tinue in  the  occupation  and  enjoyment  of  said  farm  as  he  had 
been  prior  thereto.  And  it  is  very  clear  that  as  this  case  stands 
upon  the  bill,  the  answers  and  the  proof,  if  the  title  passed  at  all 
to  the  complainant  it  passed  at  the  time  he  alleges.  If  there 
ever  was  a  legal  delivery  it  was  then ;  if  the  intention  was  ever 
carried  into  effect  so  as  to  complete  and  validate  the  transaction 
it  was  then.  And  yet  the  conduct  of  the  parties,  that  which  is 
the  best  exposition  of  the  intention  on  one  side  and  the  under- 
standing on  the  other  gravely  conflicts  with  this  theory.  The  act 
was  completed  on  the  20th  or  21st  of  August  1825 ;  the  title 
passed  out  of  Anthony  Woodward ;  this  large  estate  became  ab- 
solutely vested  in  fee  simple  in  Alfred ;  no  lease  for  life  stipu- 
lated for  by  the  grandfather,  not  even  a  verbal  stipulation  for  a 
tenancy  at  will ;  no  agreement  or  request  that  the  thing  should 
be  kept  secret ;  and  yet  the  whole  transaction  is  buried  for  fifteen 
years  almost  in  the  silence  of  the  grave.  No  deed  put  on  record 
or  exhibited  to  a  living  eye ;  no  change  of  possession  ;  no  claim 
of  right :  and  nothing  left  afu^r  15  years,  but  the  deed  found 
among  the  old  papers  of  the  grantor,  and  the  vague  recollection 
of  scraps  of  casual  conversations  such  as  it  is  detailed  after  many 
years  had  passed,  by  some  three  or  four  witnesses.  It  seems  to 
me  improbable  that  Anthony  Woodward  should  have  thus  placed 
himself  at  the  mercy  of  even  his  grandson  ;  incredible,  if  he  did 
80,  that  the  fact  should  have  been  so  long  concealed  from  the  in- 
quisitive eye  and  ear  of  the  neighbors. 

Upon  the  defendant's  theory  there  is  nothing  incredible.  It 
is  natural  enough  to  suppose  that  the  old  gentleman  had,  before 
his  second  marriage,  and  up  to  the  period  of  it,  thought  of  con- 
veying this  farm  to  his  grandson ;  that  he  prepared  this  deed 
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-and  signed  it  in  tbe  presence  of  witnesses,  concealiDg  the  ellin^ 
ter  of  the  instrument  from  them,  and  then  put  it  in  his  desk  Is 
«wut  his  final  resolution,  supposing  until  certainly  deliToed  it 
was  as  harmless  as  waste  paper,  and  that,  as  he  never  did  de- 
lirer  it  he  never  fully  formed  the  intention  ;  never  determined  tD 
give  it  vitality.  With  this  theory  all  the  facta  proved  in  die 
•case  harmonize  much  better  than  with  any  other. 

It  is  a  question  of  intention.  There  is  no  case  iMA  hoUb 
that  the  mere  act  of  drawing,  signing  and  sealing  a  deed  without 
delivery  or  a  present  intention  to  deliver,  without  the  mind  to 
•complete  the  act,  ever  passed  the  title  to  an  estate. 

I  am  of  opinion  the  decree  of  the  Chancellor  was  right,  though 
not  for  the  reason  he  assigns,  and  that  there  should  be  an  affinn- 
ance  on  the  merits. 

The  decree  of  the  Chancellor  was  affirmed. 

For  affirmance,  Justices  Haines,  Potts,  Elmer  and  Ogdebt; 
and  Judges  Risley,  Schenck,  Valentine  and  Wills. 
For  reversal.  Judges  Arrowsmith  and  Cornelibon. 
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Simeon  Beolasky,  appellant,  and  Walters  B.  Miller  and 
otherB,  respondents. 

A  purchaser  of  land  at  SheriflTa  sale  od  judga^nt  and  ezecation  at  law  sulgect  to  a 

mortgage  maj  take  adrantage  of  oftory  in  the  mortgage. 
A  mortgagor,^  a  defendant  in  a  foreclosnre  tmi,  the  mortgaged  premises  hairing  betft- 

iold  by  the  Sheriff  under  judgment  and  execution  against  him,  is  a  good  witness, 

in  the  foreclosure  8uit»  for  the  purchaser  at  the  Sheriff's  sale,  a  defendant  in  the 

Ibrecloture  suit,  to  show  usury  in  the  mortgage. 
TTinrf  should  be  strictly  proved.    It  is  not  sufficient  for  the  party  who  sets  it  up  t» 
)  out  a  probable  case. 


The  case  in  Chancery  is  reported  antcy  page  626. 
R.  P,  Thxmipson  and  P.  D.  Vroom  for  the  appellant. 
W.  Hoisted  for  the  respondent. 

Potts,  J.  The  appellant,  who  was  the  complainant  in  the 
Court  below,  filed  the  bill  to  foreclose  a  mortgage  on  certain 
premises  called  The  Washington  House,  at  Cape  Island.  The 
mortgage  was  given  by  Clark  and  wife  to  Brolasky  for  $2,800,. 
and  is  dated  May  18, 1846.  Subsequently  to  the  giving  of  the 
mortgage  several  judgments  were  obtained  against  Clark,  upon 
which  executions  were  issued,  tn^  premises  sold  at  Sherifi'^s  sale, 
and  Walters  B.  Miller  and  Joseph  War^  bocHine  the  purchasers, 
subject  to  the  above  mentioned  uK)npt;ri\  To  tliis  bill  filed  by 
Brolasky  to  foreclose  his  mortgag«*,  iMill«r  ami  Ware  put  in  ai^ 
answer  setting  up  usury  in  the  inception  of  tiie  mortgage.  Tes- 
timony was  taken,  the  cause  heard,  and  the  Chancellor,  being  of 
opinion  ^hat  the  complainant  was  not  entitled  to  the  relief  sought, 
dismissed  the  bill  with  costs,  from  which  decree  the  complainant 
took  this  appeal. 

Three  questions  were  made  upon  the  argument.  1.  Was  it 
competent  for  Miller  and  Ware,  purchasers,  who  bought  the 
premises  subject  to  this  mortgage,  to  set  up  this  defence  against 
the  mortgage]    2.  Was  Clark,  the  mortgagor,  (who  was  a  wit- 
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ness  in  tbe  defence)  a  competent  witness  to  prore  the  nsnyt 
And  8.  Was  the  defence  made  oat? 

The  two  first  of  these  questions  were  before  the  Court  of  C9iu- 
-cerj  in  the  case  of  Canning  v.  Win  2  Hal.  Ch.  it.  7S,  and 
were  both  settled  affirmatively.  lAoyd  v.  SaMy  4  PeUn  205, 
and  Grten  v.  Kemp,  13  Map.  515,  are  cases  in  point  upMi  Ab 
first  question.  I  concur  in  tKe  opinion  deliyered  by  the  Chief 
Justice  upon  these  pomts. 

The  third  question  remains.  And  upon  a  carefal  exaniiiitm 
of  the  evidence  in  support  of  the  defence  set  up  in  the  answer, 
I  am  unable  to  reach  the  conclusion  that  it  is  made  out.  Us«ry 
should  be  strictly  proved.  It  is  not  sufficient  for  llie  party  who 
sets  it  up  to  make  out  a  probable  case.  We  caniiot  undertake 
to  guess  away  men's  rights  upon  vague  or  doubtful  testimony. 

The  defence  depends  almost,  indeed  I  may  say  entirely«  ontiM 
paper  exhibits  in  the  cause,  and  the  testimony  of  Clark  and 
Burk.  The  man  who  borrowed  the  money,  and  the  Bian  viio 
acted  for  him  in  making  the  contract,  are  the  chief  witnesses. 

There  is  no  doubt  that  Clark  paid  a  bonus  for  tbe  money ;  but 
the  question  whether  it  was  paid,  in  fact,  to  Burk  torproemriHgi 
or  to  Brolasky  for  making  the  loan,  is,  to  say  the  least,  involfsl 
in  mystery. 

It  appears  that  early  in  1846  Clark,  being  then  the  owner  of 
^this  Washington  House  property  at  Cape  Island,  was  a  good  deal 
in  debt  and  pressed  for  money.  Burk  and  Wineberner  had  s 
mortgage  upon  the  property  for  $800,  and  Flanagan  had  ail- 
bother  for  $600,  and  the  money  was  wanted  on  both.  Under 
these  circumstances  Clark  applied  to  Bark  to  negotiate  a  loan  for 
him.    He  wanted  $3,000  to  relieve  his  present  necessities. 

Clark  says,  in  his  testimony,  that  Burk  had  the  control  of  both 
these  mortgages ;  and  that  in  the  negotiations  for  the  loan  he 
(Burk)  made  all  the  agreements  and  did  all  the  bargaining.  "  I 
.never  (he  says)  had  anything  to  do  with  Mr.  Brolasky  about  the 
negotiation  or  about  the  bonus.  I  never  made  any  agreement 
with  Mr.  Brolasky  that  I  would  pay  him  $100  as  a  bonus  for  the 
Joan.    I  never  applied  to  Mr.  Brolasky  to  make  me  a  loan. 

The  result  of  Mr.  Bark's  negotiation  was,  as  it  would  ^pear 
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upon  the  faee  of  the  papers,  that  he  sold  the  Bnrk  and  Wine- 
berner  and  the  Flanagan  mortgages  to  Brolasky  ;  that  Brohaky 
received  a  mortgage  from  Clark  on  theahove  mentioned  property 
fbr  $2,800 ;  and  tiiat'he  tamed  in  these  two  mortgages  at  their 
ftce  as  part  of  the  consideration  money. 

The  Brolasky  mortgage  appears  to  have  been  executed  by 
Churk  and  wife  at  Cape  May  on  the  18th  May,  1846 :  it  was 
acknowledged  on  the  same  day,  but  not  recorded  until  the  25th 
of  the  same  month.  Burk  and  Brolasky  lived  in  Philadelphia ; 
Clark  at  Cape  Island.  The  bond  and  mortgage  were  probably 
executed  at  Cape  Island  and  sent  up  to  Philadelphia  in  antici- 
pation of  the  negotiation  being  completed.  Clark  says  nobody 
was  present  at  its  execution  but  himself,  wife,  and  Brognard,  the 
Master  before  whom  the  acknowledgment  was  taken. 

On  the  22d  May  it  appears,  from  a  receipt  produced,  that  Burk 
received  from  Brolasky  his  two  notes  of  that  date,  at  80  days, 
one  for  $500,  the  other  for  $800,  m  account  of  the  mortgage  of 
Burk  and  Winebrener  of  $800,  and  the  Flanagan  mortgage  of 
$600,  agreeing  at  the  same  time  to  have  the  said  mortgages  of- 
ngned  to  Brolasky  if  reqmred  by  him.  And  powers  of  attorney 
were  executed  on  the  same  day  from  Burk  &  Winebrener  and 
Flanagan  to  Brolasky,  authorizing  him  to  acknowledge  satuf ac- 
tion on  these  two  mortgages. 

Upon  the  face  of  this  transaction  it  is  a  sale  of  these  two  se- 
curities by  the  holders  to  Brolasky,  and  an  acknowledgment  of 
the  receipt  of  his  notes,  on  account,  to  the  amount  of  $1,300.  It 
does  not  appear  that  Clark  had  anything  to  do  with  it,  or  that  it 
had  anything  to  do  with  the  $2,800  mortgage,  subsequently  re- 
ceived by  Brolasky  from  Clark.  I  say  subsequently,  for  there 
is  no  evidence  that  Brolasky  had  the  $2,800  mortgage  until  three 
days  afterwards,  the  25th,  when  he  put  it  on  record. 

The  holders  of  these  two  mortgages  had  a  right  to  sell,  and 
Brolasky  to  buy  them  at  a  discount.  That  is  not  so  unusaal  a 
transaction  as  to  awaken  suspicion.  Mr.  Clark's  interests  were 
in  no  way  affected  by  it.  Brolasky  got  them,  perhaps,  for 
$1,300,  less  thirty  days'  interest.  There  was,  at  the  time, 
$1,466.80  due  upon  them  for  principal  and  interest.    They  were 
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torned  over  to  Clark  at  that  sum  on  account  of  the  ^2,800  mort- 
gage. Bat  there  is  no  usury  in  this.  This  was  the  first  itea 
which  went  to  make  up  the  $2,800. 

The  second  item  was  a  lot  of  goods  furnished  by  Brolaskj  t» 
Clark,  amounting,  as  Clark  swears,  to  upwards  of  $800.  Thoe 
is  no  evidence  that  these  goods  were  charged  at  more  than  die 
market  price.  Clark  makes  no  such  statement.  It  appean  he 
selected  them  himself  from  Brolasky's  stock,  and  such  as  he 
wanted  and  the  stock  did  not  furnish,  Brolasky  went  out  and 
purchased  for  him  to  make  up  the  bill. 

The  tiiird  item  was  a  note  for  $516^  given  by  Brolaskj  to 
Burk,  to  pay  a  note  Clark  owed  him ;  and  this,  with  $10  paid 
to  Brognard,  for  drawing  the  bond  and  mortgage,  as  per  Burk'a 
testimony,  makes  up  the  $2,800,  allowing  the  bill  of  goods  to 
have  amounted  to  $807.70. 

On  the  25th  of  May,  the  three  mortgages,  to  wit,  the  Bork  t 
Winebrener,  the  Flanagan,  and  the  Brolasky  mortgages,  wera 
taken  to  the  Clerk's  office  in  Cape  May.  A  memorandum  of 
that  date  is  indorsed  on  the  back  of  the  two  first,  by  the  Clerk, 
certifying  that  he  had  that  day  canceled  the  said  mortgages  on 
the  records  of  the  county^  and  a  similar  memorandum  was  made 
by  him  on  the  back  of  the  powers  of  attorney.  At  the  same 
time  the  Brolasky  mortgage  was  put  upon  record. 

Now  as  between  Clark  and  Brolasky,  upon  the  face  of  this 
transaction,  it  would  appear  that  Clark  received, 

1.  The  two  mortgages  of  Burk  &  Winebrener  and 

Flanagan,  satisfied  of  record,  amounting  to      $1,466.30 

2.  Merchandize,  sworn  by  Clark  at  upwards  of 

$800,  say  ....  807.70 

3.  Note  to  pay  debt  due  by  him  to  Burk        -  516.00 

4.  Expense  of  drawing  papers      -  -  10.00 


Making  the  exact  amount  of  the  mortgage       -        $2,800.00 
The  amount  due  upon  the  two  canceled  mortgages  is  ascer- 
tained by  actual  calculation.     The  charge  for  merchandize  is  not 
controverted  by  the  evidence,  and  the  amount  may  fairly  be  es- 
timated from  Clark's  evidence,  at  the  sum  at  which  it  is  put 


1852]  BROLASKY  V.  MILLER  et  at  793 

down.  As  to  the  note,  Butt  says  it  strikes  him  it  was  $516. 
He  says :  "  Clark  owed  me  the  $516  for  a  piece  of  property ; 
for  that  I  had  his  note ;  and  -the  note  was  paid  me  hy  Brolasky 
.giying  .me  his  note.  That  canceled  so  much  of  the  money  due 
irom  Clark  to  me." 

Now  the  main  ground  upon  which  the  defendants  rest  their  al- 
legation of  usury,  is^the  trajisaction  in  regard  to  the  sale  of  the 
Burk  &  Winebrener  and  Flanagan  mortgage.  There  Vis 
$1,466.30  due  on  them,  and  Burk  appears  to  have  received  only 
Brolaaky's  notes  for  $800  and  $56P|  at  thirty  days,  as  the  con- 
sideration for  them.  And  Biirk  says, ^^  in  my  settlement  WitJi 
Mr.  Qlark  1  did  not  allow  him  an;^  more  thah^ihe  proceeds  of 
these  notes."  And  Clark  in  his  testimony  says,  ^Vwhen  Itfr. 
Burk  and  I  settled,  after  he  had  negotiated  th^  loan  of  Mr.  BrO- 
lasky,  ht  deducted  a  bonus  of  $100,  which  I  allowed  hxmJ^^  ' 

Clark^  as  we  have  seen,  had  nothing  to'  do  with  the  negotia- 
tion with  Brolasky.  That  was  managed,  entirely  by  Hink^  who 
atates  that  he  was  Clark's  agent  in  the  transaction.  Mr. 
£urk's  testimony  then,  might  be  expected  to  throw  light  tipon 
the  nature  of  the  contract.  But  it  does  not.  ^e  seems  strangely 
to  have  forgotten  all  the  most  material  parfs  of  the  transaction. 
He  does  not  even  remember  the  sale  of  the  two  mortgages,  the 
receipt,  or  the  execution  of  the  powers  of  attorney ;  and  he  does 
not  undertake  to  swear  expressly  that  he  ever  paid  or  allowed 
Brolasky  a  bonus  for  lending  the  money.  He  makes  a  case  out 
of  which  we  may  f^ms  that  there  was  usury,  but  takes  carc^  that 
we  shall  not  do  it  upon  Aw  direct  reponsibiliiy.  He  says  Bro- 
lasky "  mentioned  a  discount  of  five  per  cent.'*  He  says,  **  At 
the  time  Brolasky  asked  me  the  five  per  cent.  I  told  Mr.  Clark, 
and  he  acceded  to  it ;"  and  he  says  *^  Mr.  Clark  allowed  $100 
for  the  bonus  in  our  settlement.  Mr.  Brolasky  claimed  $100, 
and  I  settled  it  in  tliat  way.'' 

On  the  other  hand,  Jefferson  H.  Brolasky  testifies  that  Bark 
told  him  "  he  had  sold  the  mortgages  to  my  brother  for  $1,300 ;" 
that  "  he  allowed  my  brother  a  discount  of  $100  on  these  mort- 
gages; the  mortgages  of  Flanagan  and  Burk  &  Winebrener;" 
and  that  it  was  a  fair  business  transaction."  Mary  Ann  Howell 
49 
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sayS)  ^^  I  was  present  in  Philadelphia  at  Mr.  Brolasky's  house 
when  William  A.  Burk  called  and  offered  the  mortgages  to  Mr. 
Brolasky  for  sale.  There  were  two,  to  [the  amount  of  $1,400; 
one  was  for  $800,  the  other  for  $600.  The  one  of  $800  wu 
given  to  Bark  &  Winehrener.  The  other  of  $600  to  FlanagtD 
&  Son.  He  offered  the  two  for  $1,800.  He  said  he  wanted  to 
raise  money  very  badly,  and  did  not  want  to  mortgage  his  house. 
My  brother  replied  that  these  two  mortgages  had  been  offered  to 
him  by  Robert  Smith  at  $1,300,  and  he  refused  to  boy  them. 
He  persuaded  Mr.  Brolasky,  after  some  time,  to  take  them  at 
$1,800.  He  was  to  have  the  papers  fixed,  and  Mr.  Brolasky 
was  to  call  upon  him  and  get  them."  She  says,  at  another  time, 
when  at  Cape  May,  ^^  Bark  spoke  again  of  the  two  mortgages, 
and  said  he  offered  them  and  sold  them  for  $1,300,  and  he  had  a 
right,  they  were  his  own,  to  sell  them  for  $500  if  he  chose." 
And  again  upon  another  occasion,  she  says  ^^  Mr.  Brolasky  com- 
plained that  Mr.  Bark  had  been  endeavoring  to  make  the  im- 
pression on  Mr.  Miller,  that  the  $100  came  oat  of  the  $2,800 
mortgage ;  and  Mr.  Bark  said  it  did  not  come  out  of  that  mort- 
gage, hU  ovi  of  the  two  mortgages  he  sold.^^  And  Henry  Bro- 
lasky swears  that  Bark  told  him  '^  that  the  $100  was  allowed  on 
the  two  mortgages  of  $800  and  $600 ;  that  it  was  a  perfectly 
fair  transaction.'^ 

Upon  the  whole,  I  am  of  opinion  that  the  allegation  of  osory 
is  not  sustained  by  the  evidence,  and  that  the  decree  of  the 
Chancellor  should  be  reversed. 

The  decree  of  the  Chancellor  was  unanimously  reversed. 


COURT  OF  ERRORS  AND  APPEALS, 

MARCH  TERM,  1858. 


David  S.  Brown  and  others,  appellants,  and  Frederick  A, 
Vandyke,  Jr.,  respondent. 

The  general  rule  is,  ^at  a  luit  brought  for  the  purpose  of  oompelliDg  the  minifterial 
oflSoers  or  agents  of  a  private  corporation  to  account,  or  for  misconduct^  must,  be  in 
the  name  of  the  corporation  itself,  and  cannot  be  maintained  in  the  name  of  an 
individnal  stockholder. 

In  special  cases,  howerer,  where  Justice  cannot  be  otherwise  obtained,  and  whero  the 
directors,  officers  and  managers  having  the  control  of  the  corporation  and. its 
affairs  are  guilty  of  misconduct  that  amounts  to  a  breach  of  trust,  it  will  be  per- 
mitted. 

What  is  not  such  a  special  case  f 

A  settled  account  will  be  decreed  conclusive  between  the  parties,  unless  some  fraud, 
mistake,  omission  or  inaccuracy  is  shown ;  and  in  cases  of  settled  accounts  the 
Court  will  not,  generally,  open  the  account,  but  will,  at  most,  only  grant  liberty  to 
surcharge  and  falsify,  unless  in  eases  of  apparent  fraud. 

In  order  to  make  an  account  a  stated  account,  it  is  not  necessary  that  it  be  signed  by 
the  parties. 

Between  merchants  at  home,  an  account  which  has  been  presented,  and  no  objection 
made  thereto  after  the  lapse  of  sereral  posts,  is  treated,  under  ordinary  droum- 
stances,  as  being,  by  acquiescence,  a  stated  account 

Where  a  complainant  files  a  bill  for  a  general  account,  and  the  defendant  sets  forth  a 
stated  one,  the  complainant  must  amend  his  bill,  because  a  stated  account  Ib  prima 
facie  a  bar,  until  the  particular  errors  in  it  are  assigned. 

If  parties  dealing  with  commission  merchants  agree  that  rests  shall  be  made  quar^ 
terly,  such  a  mode  of  stating  accounts  and  calculating  interest  is  not  usurious. 

The  case  in  Chancery  is  reported  ante^  page  657. 
C.  S.  Green  and  P.  JD.  Vroom  for  the  appellants. 
W.  Hoisted  and  0.  S.  Hoisted  for  the  respondent. 
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Elmer,  J.  It  appears  by  the  pleadings  and  proofs  in  this 
cause,  that  prior  to  the  year  1842,  William  R.  Hanson,  of  the 
city  of  Philadelphia,  a  commission  merchant,  and  David  S. 
BroTrn,  also  a  commission  merchant  of  the  same  place,  were  tiie 
owners  of  a  cotton  mill  and  works  situate  in  South  Trentoo, 
known  by  the  name  of  the  New  England  Mill,  and  which  they 
carried  on  for  some  time  as  partners.  On  the  4th  of  March  in 
that  year,  they  procured  from  the  Legislature  of  New  Jersey  an 
act  incorporating  the  New  England  Manufacturing  Company  of 
South  Trenton,  and  organized  the  said  Company  in  the  month  of 
June.  The  stock  was  divided  into  one  hundred  and  twenty-eight 
shares  of  $500  each.  Hanson  and  Brown  each  subscribed  for 
sixty-two  shares,  the  remaining  four  shares  being  placed  in  the 
names  of  four  citizens  of  this  State,  who  paid  only  a  nonunal 
sum,  and  were  only  nominal  stockholders,  to  comply  with  the 
law,  and  to  make  a  board  of  directors,  the  establishment  contin- 
oing  afterwards  to  be  owned  and  controlled,  as  it  had  been  be- 
fore, by  Hanson  and  Brown,  although  professedly  oairied  on 
under  the  name  of  the  incorporated  company. 

These  proceedings  were  a  very  thinly  disguised  evasion  of  the 
provisions  of  the  act,  and  did  the  claim  of  any  of  the  parties  de- 
pend upon  this  Court  giving  their  sanction  to  them,  we  should 
without  hesitation  decline  to  do  so*  Parties  who  come  into  a 
court  of  equity  and-daim  its  aid,  must  come  with  clean  hands. 
If  they  have  violated  the  letter  or  the  spirit  of  any  of  our  stat- 
utes, find  have  thus  got  into  difficulty,  they  cannot  be  relieved 
by  our  tribunals,  but  must  bo  left  to  reap  the  fruits  of  their  own 
wrong  doing. 

It  is  not  perceived,  however,  that  the  rights  of  any*of  the  par- 
ties in  this  case,  depend  upon  the  regularity  of  the  incorporation. 
Both  claim  it  to  be  a  regular  corporation,  and  must  stand  or  fall 
by  its  acts.  After  the  organization  of  the  Company,  the  defend- 
ants, composing  the  firm  of  David  S.  Brown  &  Co.,  acted  as  its 
factors  and  agents  until  the  fall  er  winter  of  1845.  They  made 
the  requisite  advances,  and  received  and  sold  the  products  of  the 
mill.  At  that  time  the  firm  of  William  R.  Hanson  &  Brother 
became  the  factors  and  agents,  and  transacted  the  business  until 
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the  summer  of  1846,  when  the;  failed,  and  David  S.  Brown  & 
Co.  again  became  the  factors,  and  so  continued  until  the  work9 
were  suspended  in  1848* 

When  the  commission  business  for  the  Company  was  trans- 
ferred from  David  S.  Brown  &  Co.  to  William  R^  Hanson  & 
Brother,  the  accounts  of  the  sud  David  $.  Brown  &  Co.  were 
closed,  and  the  balance  found  to  be  due  them  by  the  Company, 
amounting  to  $1,597.64,  was  settled  by  a  draft  of  the  Company 
on  the  said  Hanson  &  Brother,  falling  due  December  31, 1845, 
which  was  duly  paid  at  its  maturity. 

At  the  time  of  the  failure  of  Hanson  &  Brother^  or  shortly 
afterwards,  certain  drafts  drawn  by  the  New  England  Manufac- 
turing Company^  accepted  by  them,  and  discounted  by  one  of 
the  Trenton  banks,  were  dishonored,  and  it  became  necessary  to 
make  some  provision  for  their  liquidation.  For  that  purpose,  on 
the  22d  of  October,  1845,  by  mutual  arrangement  between  Han- 
son and  Brown,  and  for  the  accommodation  of  the  Company, 
three  drafts  were  drawn  by  the  Company  on  David  S.  Brown  & 
Co.,  payable  in  six,  eight  and  twelve  months,  for  the  aggregate 
sum  of  $16,398.01,  which  the  said  David  S.  Brown  &  Co.,  ac- 
cepted and  paid.  At  the  same  time,  by  way  of  better  securing 
Brown  &  Co.,  in  case  they  should  have  to  pay  the  drafts  out  of 
their  own  funds,  a  bond  and  mortgiige  was.  made,  purporting  to 
be  by  the  Company  to  S.  G.  Potts,  Esq.,  for  the  amount  of  said 
drafts,  to  be  by  him  held  in  trust  for  the  benefit  of  the  bank  dis- 
counting the  drafts,  or  of  Brown  &  Co.,  if  they  paid  them. 

In  the  month  of  May,  1847,  William  R«  Hanson  transferred 
sixty-two  shares  of  the  stock  of  the  Company  to  the  complainant, 
retaining  to  himself  one  share  he  had  obtained  after  the  original 
organization  of  the  Company,  which  said  sixty-two  shares  are 
held  by  complainant  as  collateral  security  for  money  due  him  by 
Hanson  &  Brother.  Afterwards,  in  the  month  of  March,  1848, 
Mr.  Potts,  by  direction  and  for  the  benefit  of  the  defendants, 
David  S.  Brown  &  Co.,  filed  a  bill  in  the  Court  of  Chancery,  to 
obtain  a  foreclosure  and  sale  of  the  mortgaged  premises.  Van- 
dyke, some  time  afterwards,  presented  a  petition  to  the  Chan- 
cellor, alleging  that  the  aforesaid  mortgage  was  never  sanctioned 
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by  a  legal  board  of  managers,  and  was  not  valid,  and  that  iia 
Company,  being  controlled  by  Brown,  would  make  no  defence. 
He  was  thereupon  permitted  to  appear  and  answer  the  mortgage 
bill  as  if  he  was  a  defendant.  Subsequently  a  suit  was  com- 
menced in  the  Supreme  Court  of  this  State,  by  David  S.  Brown 
&  Co.,  against  the  New  England  Manufacturing  Co.,  to  reoover 
the  amount  of  the  aforesaid  drafts.  The  case  now  before  us  was 
then  commenced,  and  preliminary  injunction  issued,  restnuniiig 
the  proceeding  at  law. 

The  bill  sets  forth,  among  other  things  not  necessaiy  to  be 
noticed,  most  of  the  foregoing  circumstances,  and  states  that 
although  the  said  David  S.  Brown  &  Co.  may  have  paid  the 
said  drafts  before  the  Company  had  placed  money  or  funds  in 
their  hands  to  pay  the  whole  amount  of  money  therein  named, 
yet  the  complainant  doth  not  admit  that  the  Company  is  indebted 
to  the  said  David  S.  Brown  &  Co.  in  the  amount  so  paid.  On 
the  contrary,  he  charges  that,  previous  to  the  maturity  of  said 
drafts,  they  had  received  large  sums  of  money,  and  hod  at  the 
time  of  the  payment  thereof  a  large  amount  of  funds  belonging 
to  said  Company,  which  ought  to  have  been  applied  to  the  pay- 
ment of  said  drafts,  and  which  but  for  their  gross  negligence 
they  might  have  so  applied.  He  further  states  that  the  said 
David  S.  Brown  &  Co.  had  made  unjust  and  illegal  charges  for 
commissions  and  interest  and  in  other  respects,  and  that  if  a 
fair  statement  and  settlement  of  the  accounts  between  the  said 
Company  and  the  said  David  S.  Brown  &  Co.  can  be  had,  under 
the  direction  of  the  Court,  and  all  improper  charges,  illegal  com- 
missions, and  usurious  interest  shall  be  stricken  from  the  ac- 
counts, and  all  just  allowances  made,  the  Company  would  ap- 
pear to  be  the  creditor  and  not  the  debtor  of  the  said  David  S. 
Brown  &  Co.  He  therefore  prays  that  an  account  may  be  taken 
and  an  injunction  issue  to  restram  the  said  David  S.  Brown  & 
Co.  from  prosecuting  their  suit  on  the  drafts,  and  makes  the  in- 
dividuals composing  the  said  firm,  and  the  New  England  Manu- 
facturing Co.  of  South  Trenton,  the  defendants.  To  this  bill 
the  said  indiriduals  put  in  their  answer,  the  incorporated  Com- 
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pany  not  appearing  or  answering,  and  a  replication  being  filed 
and  proofs  taken,  the  cause  was  brought  to  a  hearing. 

The  Chancellor^  by  an  interlocutory  decree  made  on  the  29th 
day  of  November,  1851,  orders  that  it  be  referred  to  a  Master 
to  take  a  mutual  account  of  all  the  dealings  and  transactions  be- 
tween the  said  New  England  Manufacturing  Co.  of  South  Tren- 
ton and  the  said  David  S.  Brown  and  others,  gives  special  di- 
rections to  disallow  certidn  commissions,  and  also  certam  charges 
for  short  measure,  and  to  continue  the  account  down  to  the  com- 
mencement of  the  suit  in  the  Supreme  Court,  and  orders  that  the 
injunction  formerly  granted  for  stay  of  the  defendant's  proceed- 
ing at  law  be  in  the  meantime  continued,  and  that  the  complain- 
ant is  entitled  to  his  costs,  further  directions  being  reserved. 
From  this  decree  the  aforesaid  individual  defendants  appeal  to 
this  Court. 

It  is  insisted  by  the  appellants  in  their  petition  of  appeal,  that 
upon  the  pleadings  and  evidence,  the  Court  ought  not  to  have 
decreed  that  it  be  referred  to  a  Master  to  take  an  account ;  and 
that  is  the  first  and  most  important  question  to  be  settled ;  for 
if  the  case  as  presented  did  not  justify  the  reference  to  take  an 
account,  neither  did  it  justify  the  continuance  of  the  injunction, 
but  the  bill  ought  to  have  been  dismissed. 

The  individual  defendants,  composing  the  firm  of  David  S. 
Brown  &  Co.,  ordered  by  the  decree  to  render  an  account  of  their 
transactions  with  the  New  England  Manufacturing  Co.,  were 
the  factors  and  agents  of  that  Company,  and  the  complainant 
holds,  as  collateral  security  for  a  debt  due  to  him  by  Hanson  & 
Brother,  a  large  amount  of  its  stock.  It  is  undoubtedly  the 
general  rule  that  a  suit  brought  for  the  purpose  of  compelling 
the  ministerial  officers  or  agents  of  a  private  corporation  to  ac- 
count or  for  misconduct,  must  be  in  the  name  of  the  corporation 
itself  and  cannot  be  maintained  in  the  name  of  an  individual 
stockholder.  In  special  cases,  however,  where  justice  cannot  be 
otherwise  obtained,  and  where  the  directors,  officers  and  mana- 
gers, having  the  control  of  the  corporation  and  its  affairs,  are 
guilty  of  misconduct  that  amounts  to  a  breach  of  trust,  it  will  be 
permitted.    (3  Edw.  Ch.  R.  446;  11  Shepl.  R.  9;  Mg.  4" 
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^mes  on  Cor.  sec.  312.)  Does  this  appear  to  be  snch  a  speciil 
case,  or  ought  it  to  he  regarded  as  coming  within  the  genoral 
rule  1  All  the  charges  of  misconduct  or  illegality,  in  reference 
to  the  transactions  now  in  question,  so  far  as  the  same  relate  to 
the  officers  or  directors  of  the  corporation  and  their  acts  as  sncli, 
except  in  relation  to  the  want  of  a  board  competent  to  execute 
the  mortgage,  are  explicitly  and  fully  denied  in  the  answer,  and 
are  not  supported  by  any  proof.  There  is  therefore  no  breach 
of  trust  shown  on  the  part  of  those  officers  and  directors  which 
can  justify  an  account  upon  a  bill  filed  by  a  single  stockholder. 

But  it  is  now  insisted,  on  the  part  of  the  complainant,  that  the 
filing  of  the  bill  against  the  company  to  foreclose  the  mortgage, 
and  the  permission  given  him  to  answer  that  bill,  put  the  Court 
in  full  possession  of  the  case  and  precluded  the  salt  at  law  on 
the  drafts.  Admitting  the  propriety  and  regularity  of  that  per- 
mission, for  which  there  seems  to  bo  no  precedent,  and  whieb 
was  certainly  very  questionable,  it  is  difficult  to  perceive  how 
the  pendency  of  the  proceedings  oo  the  mortgage  can  justify  tiiis 
suit.  The  bill  in  this  case  is  an  original  bill,  and  not  a  cross  or 
a  supplemental  bill ;  and  although  the  suit  at  law  is  to  recover 
the  same  debt  intended  to  be  secured  by  the  mortgage,  the  pro- 
ceedings are  altogether  distinct  and  independent.  If  the  Com- 
pany has  an  equitable  defence  against  the  payment  of  flie  drafts 
which  it  cannot  have  the  benefit  of  at  law,  it  is  entitled  to  file  a 
bill  to  obtain  it ;  but  it  is  no  justification  of  a  bill  for  such  relief 
on  the  part  of  an  individual  stockholder,  that  he  was  permitted 
to  defend  a  suit  m  Chancery,  against  the  corporation,  to  foreclose 
a  mortgage.  That  suit  is  entirely  in  the  power  of  the  parties 
who  instituted  it,  and  may  be  continued  or  abandoned  at  their 
pleasure. 

The  objection,  then,  that'this  complainant  has  no  right,  imder 
the  circunistances  of  this  case,  to  ask  for  the  account  ordered, 
seems  fatal  to  the  decree.  But  if  that  objection  was  out  of  the 
the  way,  let  us  see  whether  the  facts  disclosed  by  the  pleadings 
and  proofs  will  justify  an  account.  It  appears  that  daring  the 
agency  of  David  S.  Brown  &  Co.,  from  the  organization  of  the 
incorporated  company  to  the  close  of  the  year  1846,  when  Han- 


1853]  BROWN  V.  VAKDYKE.  801 

son  &  Brother  became  the  factors  and  agents,  accounts  of  sales 
and  accounts  corrent  were  regularly  furnished  by  ibem  to  the 
Treasurer!  of  the  Ck)mpany  at  short  intervals.  And  not  only 
were  the  accounts  thus  fumishedy  but  the  balance  then. doe  was 
actually  settled  and  paid  to  them,  by  a  draft  of  the  Company, 
drawn  on  Hanson  &  Brother,  and  duly  honored.  No  doctrine  of 
equity  is  better  established  than  that  it  is  a  good  bar  to  a  suit 
for  account,  that  the  parties  have  already  in  writing  stated  and 
adjusted  the  items  of  the  account  and  struck  the  balance.  And 
much  more  will  a  settled  account  be  deemed  conclusive  between 
the  parties,  unless  some  fraud,  mistake,  omission  or  inaccuracy 
is  shown ;  and  in  cases  of  settled  accounts  the  Court  will  not 
generally  open  the  account ;  but  will  at  most  only  grant  liberty 
to  surcharge  and  falsify,  unless  in  cases  of  apparent  fraud. 
{Story  Eq.  sec.  627.) 

Hanson  &  Brother  were  the  factors  and  agents  of  the  Com- 
pany, from  the  latter  part  of  1845  until  June  1846«  when  they 
fiuled,  and  the  drafts  in  question  were  drawn  and  accepted,  to 
provide  for  liabilities  they  had  failed  to  meet.  The  accounts  of 
David  S.  Brown  &  Co.,  from  that  renewal  of  their  agency  in 
1846  until  its  close  in  1849,  and  now  in  evidence,  show  a  large 
balance  due  to  them  over  and  above  the  drafts.  They  were  made 
out  in  the  mode  previously  practised  and  settled,  and  were  from 
time  to  tune  delivered  to  the  officers  of  the  Company.  These 
accounts  were  not,  like  those  previously  rendered,  settled  and 
paid,  but  they  were  stated  accounts,  which  the  officers  of  the 
Company  had  ample  time  and  opportunity  to  examine,  and  to 
which  they  never  objected.  la  order  to  make  an  account  a 
stated  account,  it  is .  not  necessary  that  it  should  b6  signed  by 
the  parties.  Between  merchants  at  home,  an  account  which  has 
been  presented,  and  no  objection  made  thereto  after  the  lapse  of 
several  posts,  is  treated,  under  ordinary  circumstances,  as  being, 
hj  acquiescence,  a  stated  account.  (Story  Eq.  sec  526.)  And 
it  ia  to  be  remarked,  that  the  complainant  was  himself  elected  a 
director  in  July  1848,  until  after  the  dose  of  the  agency  of  Brown 
&  Co.,  if  he  be  not,  as  it  would  seem,  a  director  to  this  day.  At 
a  meeting  of  the  directors,  held  in  January,  1848,  it  was  ordered 
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by  the  board  that  a  statement  of  the  amount  of  capital  paid  in,  and 
the  amount  of  all  existing  debts  due  from  the  Company,  should 
be  published,  in  conformity  with  the  charter,  and  such  a  state- 
ment was  accordingly  made,  signed  and  sworn  to  by  Hanson  as 
President,  and  two  of  the  directors,  including,  as  it  is  eyident, 
the  balance  appearing  to  be  due  to  David  S.  Brown  &  Co.,  upon 
the  accounts  previously  rendered.  The  same  debt  was  again  re- 
ported to  the  board  in  February,  1849,  and  together  with  the 
debt  included  in  the  drafts,  and  several  other  debts  to  other  per- 
sons, appears  in  the  regular  minutes  of  that  meeting. 

It  is  the  settled  rule  of  courts  of  equity,  that  where  a  plaintiff 
files  a  bill  for  a  general  account,  and  the  defendant  sets  forth  a 
stated  one,  the  plaintiff  must  amend  his  bill,  because  a  stated 
account  is  prima  facie  a  bar,  until  the  particular  errors  in  it  are 
assigned.  (1  Atkins^  1 ;  Story  Eq,  PI.  sec.  798.)  In  this  case, 
stated  accounts  are  set  forth  in  the  answer,  and  are  shown  ia 
evidence.  The  special  and  particular  errors  of  those  accounts 
are  not  made  the  subject  of  the  bill  or  of  the  decree.  The  order 
of  the  Chancellor  is,  not  that  the  Master  correct  specific  errors ; 
but  that  he  make  a  general  and  new  account  of  all  the  dealings 
between  the  parties.  This  is  manifestly  unjust,  in  a  case  where 
it  appears  that  regular  accounts  were  rendered  according  to  the 
previous  usage,  to  which  no  objections  were  ever  made,  and 
which  were  not  only  tacitly  acquiesced  in,  but  were  in  the  most 
distinct  and  formal  manner  recognized  as  correct  by  the  direct- 
ors, at  regular  meetings  of  the  board. 

Even  if  the  bill  had  pointed  out  specific  errors,  the  evidence 
does  not  warrant  opening  the  accounts.  Adopting  the  language 
of  the  Chancellor,  (4  Paigey  495,)  ^^  The  mode  of  keeping  ac- 
counts are  so  various  that  it  is  difficult  for  third  persons  to  un- 
derstand them,  in  many  cases,  with  all  the  lights  which  the  evi- 
dence in  a  cause  can  throw  upon  recent  transactions.  The  prac- 
tice of  opening  aecounts,  therefore,  which  the  parties  who  coold 
best  understand  them  have  themselves  adopted,  is  not  to  be  en- 
couraged. And  it  should  never  bo  done  upon  a  mere  allegation 
of  errors,  supported  by  doubtful  or  even  by  probable  testimony 
only ;  especially  where  the  parties  to  the  settlement  stood  upon 
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terms  of  perfect  equality,  so  that  there  could  be  no  pretence  of 
fraud  or  imposition  practised  by  one  party  upon  another." 

According  to  the  allegations  of  the  bill  itself,  David  S.  Brown 
and  William  R.  Hanson  T^^ere  in  point  of  fact  the  joint  and 
equal  owners  of  the  stock  of  the  Company,  which  was  carried 
on  for  their  mutual  benefit,  and  so  continued  until  the  transfer 
of  the  sixty-two  shares  to  complainant ;  and  they  were  both  at 
the  head  of  commission  houses  in  Philadelphia,  and  had  at  dif- 
ferent periods  transacted  the  business  of  the  Company  as  its  fac- 
tors and  agents.  No  fraud  or  collusion  between  them  is  alleged. 
Both  parties  therefore  stood  on  perfectly  equal  terms,  so  that 
after  the  accounts  in  question  were  submitted  to  the  scrutiny  of 
the  latter,  and  after  he  had  in  the  most  formal  manner  sanctioned 
them  as  correct,  and  the  board  of  directors  at  a  regular  meeting 
had  done  the  same  thing,  and  caused  the  balance  due  to  be  en- 
tered on  their  book  of  minutes,  as  an  acknowledged  debt  of  the 
Company,  it  would  be  contrary  to  the  plainest  principles  of 
equity  to  permit  them  to  be  treated  as  open  accounts,  or  to  open 
them  for  re-adjustment,  in  the  total  absence  of  testimony  show- 
ing fraud  or  concealment. 

The  objections  urged  against  various  items  of  the  account  are 
in  fact  shown  to  be  without  foundation.  Up  to  the  settlement 
in  December,  1845,  we  consider  them  finally  settled  by  the  par- 
ties. Those  delivered  subsequent  to]  that  time  are  made  out 
in  the  same  manner,]  and  upon  the  same  principles.  The 
mode  of  calculating  interest,  the  charges  of  2  1-2  per  cent, 
eommissions  on  sales  of  goods  sent  to  Boston  and  New  York, 
the  charges  for  printmg  some  of  the  cloth,  and  the  charges 
for  short  measure,  are  all  the  same  in  the  accounts  prior  to 
1845  as  in  those  after  that  date.  It  is  not  proved,  nor  indeed  is 
it  alleged,  that  any  change  was  made  in  the  mode  of  transacting 
the  business,  or  that  David  S.  Brown  &  Co.  were  ever  notified 
by  Mr.  Hanson  while  he  owned  the  stock,  or  by  the  complainant 
after  it  was  transferred  to  him,  that  their  previous  mode  of  man- 
aging the  business  and  stating  the  accounts  was  objected  to. 
Under  such  circumstances,  they  were  warranted  in  going  on  as 
they  had  done. 
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Mach  was  ssdd  on  the  argnment  aboat '  the  imporlaQC^  of  the 
principles  involvecl,  and  the  necessity  of  protecting  tiie  manli&o- 
taring  interests  of  this  State  against  the  illegal  and  imoMisiaai- 
tious  charges  of  commission  merchants  in  the  neighboring  <riti0^ 
which  it  was  said,  commonly  swallow  up  all  the  gains  of  the  niia* 
ufacturer  and  involve  him  in  min.  The  rests  at  irregular  inter- 
vals, averaging  about  once  in  three  months^  are  said  to  eompmuid 
the  interest,  and  to  be  unjust  and  illegal.  The  practice  adopted 
in  many  cases,  of  converting  the  printing  cloths  into  fidislMd 
prints,  at  works  in  the  neighborhood  of  Philadelphia,  at  tbe  ex* 
pense  of  the  Company,  and  of  sending  some  of  them  fbr  sale  to 
other  commission  houses  in  Boston  and  New  York,  at  an  addi- 
tional charge  of  2  1-2  per  cent,  for  commissions,  are  urged  to 
be  contrary  to  the  duty  of  a  factor,  and  therefore  illegal.  AH 
this  may  be  true,  and,  when  a  proper  case  arises,  may  requiie 
the  decided  disapprobation  of  the  Court.  Bat  bueiness  mea 
must  be  allowed  to  make  their  own  bargains ;  and  when  dxj 
do  so  understandingly,  and  are  not  entrapped  or  deceivedi  their 
bargains  must  be  enforced.  If  the  parties  dealing  widi  com- 
mission merchants  agree  that  rests  shall  be  made  qnarterlyy 
it  has  long  been  settled,  that  such  a  mode  of  stating  aceoontt 
and  calculating  interest  is  not  usurious,  but  is  perfectly  l^giL 
A  factor  to  whom  goods  are  sent  for  sale,  is  undoubtedly  bound 
to  follow  the  instructions  of  the  owner,  or  in  the  absence  of  in- 
structions to  sell  them  according  to  the  usage  of  trade  in  similar 
cases.  But  if  the  owner  instructs  him  to  alter  or  improve  tiie 
articles  sent,  before  he  sells  them,  or  to  send  them  to  anotiier 
market  at  his  discretion,  then  it  is  perfectly  legal  for  the  faetor 
to  do  so,  and  the  owner  is  responsible  for  the  additional  expense 
and  charges. 

There  is  here  the  most  ample  evidence  that  the  practices  now 
complained  of,  had  been  common  from  the  commencement  of  the 
business,  and  had  been  adopted  and  approved  by  the  Companj. 
To  sanction  them  is  only  to  sanction  its  free  agency,  in  matters 
the  effect  of  which  on  their  interests  the  officers  and  stockholders 
were  much  more  competent  to  judge  than  any  other  person* 
Whether  they  were  in  fact  such  as  produced  loser  does  not  ap- 
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pear,  for  it  may  be  that  no  other  house  would  have  transacted 
the  business  on  terms  equally  beneficial.  But  whether  they  were 
favorable  or  unfavorable  it  is  now  too  late  to  enquire.  Every 
presumption  is  in  ti^ir  favor*  A  case  in  which  the  parties  in- 
terested stood  upon  a  more  perfect  equality  or  had  better  oppor- 
tunities of  iudging  what  was  most  for  their  interest,  can  seldom 
occur. 

Upon  every  view  of  this  case  we  are  of  opinion  that  the  decree 
18  erroneous^  i^d  that  it  should  be.reversed,  and  the  case  sent 
.)>aak  to  the  Court  of  Chancerji  with  instructions  to  dissolve  the 
jiganction  and  dismiss  the  bill  with  costs.  The  costs  in  this 
Court  to  be  borne  by  the  respective  parties. 

;.,  ^^h$  decree  of  the  Chancellor  was  unanimously  reversed. 


A-. 
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David  S.  Ckaig,  snrylviDg  executor  of  John  Terbill^  appel- 
lant, and  Mary  T.  Manning  and  others,  respondents. 

How  eiecuton  chargeable  with  interest. 
Costs  allowed  out  of  estate. 

In  the  Court  of  Chancery,  on  a  bill  filed  by  the  persons  abofe 
named  as  respondents,  against  David  S.  Craig,  snrvini^  coraeii- 
tor  of  the  will  of  John  Terrill,  deceased,  the  above  mamed  ap- 
pellant, an  interlocutory  decree  was  made,  declaring,  that  the 
complainants  are  entitled  to  relief;  and  that  the  bequest  of  251 
shares  of  stock  in  the  Great  Western  Turnpike,  in  the  State  of 
New  York,  is  an  absolute  specific  legacy,  and  is  a  vested  Itgms 
in  each  of  the  legatees,  of  portions  thereof,  and  assignable ;  uA 
directs  a  reference  to  a  Master,  to  take  an  account  of  the  divi- 
dends received  by  the  defendant,  Craig,  the  executor,  on  tk 
said  251  shares,  and  when ;  and  to  whom  he  has  paid  the  same, 
and  when,  and  the  interest  which*  has  accrued  on  the  same,  uA 
how  much  remains  in  his  hands,  and  how  much  is  due  and  owing 
on  the  share  of  each  legatee,  and  who  is  now  entitled  to  the  same, 
and  the  amount  of  their  respective  interests ;  and  to  take  an  ac- 
count of  the  sum  due  on  the  mortgage  given  by  Sarah  Terrill  to 
him  the  said  executor,  and  by  him  received  from  Charles  Hall, 
or  which  he  was  entitled  to  receive,  and  when  and  of  whom  die 
said  executor  received  the  same,  and  when  and  how  he  invested 
the  same ;  and  that  the  Master  charge  the  said  executor  with  aU 
the  interest  which  he  has  received  on  the  same,  or  which  by  the 
use  of  due  and  ordinary  diligence  he  might  have  received,  whUe 
the  same  was  not  on  deposit  in  the  Rahway  Bank,  and  how  much 
thereof  remabs  in  his  hands.  And  the  Chancellor  reserved  all 
further  equity  between  the  parties,  and  all  other  questions,  and 
all  further  directions,  and  the  question  of  costs,  until  the  Master 
should  have  made  his  report. 

The  Master  reported,  that  the  executor  had  receiyed  for  the 


1853]  OBAIG  V.  MANNC^G  €t  ol.  807 

dividends  on  the  said  Turnpike  stock  -  $5,291.80 

That  the  executor  has  paid  of  the  div- 
idends received  by  him,  to  various  per- 
sons entitled  to  the  same,  exclusive  of 
certain  dividends  on  Sarah  H.  Wade's 
share,  after  mentioned      -  -  $8,878.43 

That,  of  the  said  dividends,  there  now 
remains  in  the  hands  of  the  executor,  in- 
cluding certain  dividends  on   Sarah  H. 
Wade's  share,  after  mentioned     -  1,418.37 

The  Master  then  gives  the  names  of  the  persons  entitled  to 
shares  in  the  stock  and  their  respective  shares ;  and  reported 
that  the  complainant,  Mary  T.  Manning,  is  entitled  to  one- 
eighth,  or  31  3-8  shares;  and  that  the  complainant  Samuel  H. 
Humphrey,  as  trustee  for  Sarah  H.  Wade,  is  entitled  to  one- 
eighth,  or  31  3-8  shares. 

The  Master  then  states,  that,  at  the  request  of  the  parties 
attending,  he  has  calculated  and  stated  an  account  of  interest 
that  will  be  due  and  payable  to  the  said  Mary  T.  Manning,  and 
-Sarah  H.  Wade,  on  the  dividends  due  on  the  shares  formerlj^ 
Deborah  T.  Terrill's,  and  by  her  assigned  to  the  said  Mary  an£. 
Sarah,  if  it  be  decided  that  interest  is  to  be  paid  to  the  said: 
Mary  and  Sarah  upon  said  dividends ;  and  reports,  that  there  id 
due,  at  the  date  of  his  report,  for  mterest  on  the  dividends  so 
due  to  the  said  Mary  T.  Manning         -  -  $653.26 

And  that,  if  the  said  Mary  T.  Manning  and  Sarah 
H.  Wade  be  entitled  to  the  interest  upon  the  dividends 
of  the  shares  formerly  Deborah  T.  Terrill's,  and  trans- 
ferred as  aforesaid,  now  remaining  in  the  hands  of  the  . 
executor,  there  is  due  for  interest  thereon  -  176.45 

The  Master  then  gives  a  statement  and  account  of  $100  ad- 
vanced by  the  executor  to  Sarah  H.  Wade,  February  29, 1834, 
and  the  appropriations  of  dividends  on  said  Sarah's  share  to  the 
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settlement  thereof;  and  finds,  that,  on  the  30th  of  Noyember, 
1844,  there  was  due  to  Sarah's  trustee      -  -  $5.95 

The  Master  then  states,  that  Sarah  H.  Terrill,  the  widow  of 
the  testator,  died  July  17, 1882. 

That  on  the  4th  of  April,  1888,  the  ekei^ator  received,  on  the 
mortgage  for  $6,000,  given  by  Sarah  Terrill  to  him,  from  Qitf. 
Hall,  (who  had  bought  the  mortgaged  premises  at  a  sale  thereof 
by  the  administrator  of  said  Sarah  H.  Terrill,)  the  sum  of  $6,000, 
and  thereupon  released  the  bonds  secured  by  the  said  mor^^e 
from  the  lien  thereof;  and  that  the  executor  «raa  entitled  to  le- 
ceive,  as  well  the  interest  on  the  said  $6,000,  from  July  17tfa, 
1882,  to  April  4th,  1888,  as  the  said  principal  snm^  and  by  or- 
dinary diligence  might  have  received  the  same ;  and  that  the 
amount  of  principal  and  interest  due  on  the  said  mortgage  on  Ae 
4th  of  April,  1838,  and  which  the  executor  was  thm  entitled  to 
receive,  was  $6,257.42. 

That,  on  the  4th  of  April,  1833,  the  exeeotor  deposited 
$6,000  in  the  Rahway  Bank.    That  it  appears  from  the  bank 
l)ook  of  the  executor,  that  parts  of  said  money  were,  from  time 
to  time  drawn  out;  that  the  whole  amount  was  drawn  out  Jan- 
uary 5th,  1837,  and  retamed  by  the  executor  until  DecemMt 
14th,  1841.    That  the  executor  has  furnished  him  with  no  dee- 
wuments  or  memoranda  by  which  to  ascertain  the  amount  of  in- 
terest which  the  executor  had  or  might  have  received  upcm  the 
said  money  while  the  same  was  not  on  deposit  in  the  Rahway 
!JBank,  except  his  said  bank  book.    And  the  Master  reports  that, 
as  nearly  as  he  can  ascertain  by  the  evidence  in  his  power,  the 
•executor  has  received,  or  by  ordinary  and  due  diligence  nught 
have  received,  for  the  interest  of  said  money  while  &e  same  was 
not  on  deposit  in  the  Rahway  Bank       -  -        $2,211.22 

That,  if  the  executor  be  charged  with  interest  on  the  $257.42, 
which  he  was  entitled  to  receive  and  should,  have  received,  ss 
aforesaid,  on  the  said  $6,000  so  received  by  him  on  the  4th  of 
April,  1833,  there  is  due  at  the  date  of  the  report,  for  interest 
X)n  the  said  $257.42,  the  sum  of  -  -  $180.02 
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Exceptions  were  filed  to  the  Master's  report  as  follows : 

1.  That  the  Master  has  charged  the  executor  with  compound 
interest,  whereas  he  should  have  charged  simple  interest  only. 

2.  That  the  Master,  in  his  account  of  cash  paid  by  the  exec- 
utor on  the  Turnpike  stock,  has  credited  the  executor  in  Sep- 
tember, 1819,  with  $301.55,  whereas  the  credit  should  haTO 
been  for  $314  61 ;  and  has  credited,  in  1832,  $166.23,  whereas 
the  credit  should  have  been  $193.94 ;  and  has  credited,  in  1833, 
$165.95,  whereas  the  credit  should  have  been  $193.60  ;  and  has 
credited,  in  1840,  $78.75,  whereas  the  credit  should  have  been 
$98.42 ;  and  has  credited,  in  1841,  $62.78,  whereas  ihe  credit 
should  have  been  $78.40. 

3.  That  the  Master,  in  his  account  showing  the  amount  of 
dividends  now  remaining  in  the  executor's  hands,  has  credited  the 
executor  for  cash  paid,  $3,878.43;  whereas  the  credit  should 
have  been  $4,120.82. 

4.  (These  exceptions  depend  on  the  2d.) 

5.  That  the  Master  has  charged  the  executor  with  $653.26 
for  interest  to  Mary  T.  Manning  on  dividends  due  her  on  the 
said  turnpike  stock,  whereas  he  ought  not  to  have  charged  the 
defendant  with  any  interest  whatever. 

6.  That  the  Master  has  charged  the  executor  with  $176.45 
for  interest  to  Mary  T.  Manning  and  Sarah  H.  Wade,  on  the 
share  of  turnpike  stock  formerly  Deborah  Terrill's,  whereas  fee 
ought  not  to  have  charged  the  executor  with  any  interest  what- 
ever. 

7.  That  the  Master  has  charged  the  executor  with  $257.42 
for  so  much  money  received,  or  which  ought  to  have  been  re- 
ceived by  him,  on  the  bond  and  mortgage  given  by  Sarah  Terrill 
to  the  executor,  and  has  charged  the  executor  with  $180  for 
interest  on  the  said  sum  of  $257.42,  whereas  the  Master  ought 
not  to  have  charged  the  executor  with  either  of  said  sums. 

8.  That  the  Master  has  charged  the  executor  with  $2,211.22 
for  interest  on  the  said  $6,000,  whereas  he  ought  not  to  have 
charged  the  executor  with  interest. 

50 
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The  decree  of  the  Chancellor  was  as  follows  : 

The  Chancellor.  As  to  the  first  exception,  I  do  not  difi- 
eover  any  compound  interest.  I  presume  this  exception  relates 
to  the  interest  charged  on  the  $257.42,  which  the  Master  sajs 
was  due  on  the  $6,000  mortgage  when  the  executor  received  the 
$6,000,  and  which  $257.42  the  Master  says  the  execntor  was 
entitled  to,  and  should  have  received,  instead  of  releasing  the 
mortgaged  premises  on  receiving  the  principal  sum. 

If  the  executor  is  chargeable  with  the  amount  of  principal  and 
interest  due  on  the  mortgage,  the  principal  and  interest  is  the 
Bum  which  he  must  be  held  to  have  received  on  this  secuiity; 
and  the  fact  that  a  part  of  the  whole  sum  which  he  received  was 
for  interest  money  does  not  vary  his  liability  to  pay  interest  on 
it. 

As  to  the  second  exception,  the  receipts  furnished  me  for  die 
purpose  of  examining  the  several  items  of  this  exception  do  not 
ghow  error  in  the  Master's  credits,  or  any  of  them.  I  cannot 
tell  that  the  Master  is  certainly  right  in  the  amounts  credited  by 
him  for  the  years  1832  and  1833 ;  but  the  receipts  furnished  me 
Ao  not  show  that  he  is  wrong.  The  receipts  furnished  me  for 
these  two  years  amount  to  more  than  the  Master  has  credited; 
but  one  of  these  receipts,  dated  July  15th,  1833,  given  by  Oli- 
ver S.  Terrill,  for  $127.86,  is  in  full  for  turnpike  dividends, 
belonging  to  said  Terrill,  received  by  the  executor  up  to  that 
date.  Whether  the  Master  has  credited  the  executor  with  said 
Terrill's  dividends  for  former  years  as  being  covered  by  ihii 
receipt,  I  cannot  tell  from  the  papers  furnished  to  me. 

The  third  and  fourth  exceptions  depend  on  the  second. 

The  fifth  and  sixth  exceptions  are,  that  the  Master  has  charged 
the  executor  with  interest  on  the  dividends  of  turnpike  stock  re- 
ceived by  him  and  not  paid  over  to  the  complainants. 

The  interlocutory  decree  directs  the  Master  to  take  an  account 
of  the  dividends  received  by  the  executor,  and  when ;  and  to 
whom  he  has  paid  the  same,  and  when ;  and  the  interest  which 
has  accrued  on  the  same ;  and  how  much  remains  in  his  hands, 
tEud  how  much  is  due  and  owing  on  the  share  of  each  legatee. 


1853]  OBAIG  V.  MANNING  et  ol.  811 

Jt  does  not  expressly  say  that  the  executor  snail  be  charged  with 
interest  on  the  dividends. 

The  Master,  in  his  report,  says,  that,  at  the  request  of  the 
parties  attending  him,  he  has  stated  an  account  of  the  interest 
that  will  be  payable  by  the  executor  on  the  dividends,  if  it  be 
decided  that  interest  be  paid  thereon ;  and  in  making  this  state- 
ment he  commences  his  calculations  of  interest  from  the  1st  of 
the  month  succeediug  the  month  in  which  the  dividends  were 
payable. 

There  is  nothing  here  which  calls  for  the  sending  the  matter 
back  to  the  Master.  The  question,  whether  the  executor  shall 
be  charged  with  interest  on  the  dividends,  may  be  considered  as 
included  in  the  equity  reserved.  And,  if  the  executor  is  finally 
charged  with  interest  on  the  dividends,  and  the  Court  should 
think  it  ought  not  to  commence  so  soon,  a  time  can  be  fixed  from 
which  it  shall  commence. 

As  to  the  seventh  exception :  The  Master  reports,  that  there 
was  $257.42  of  interest  due  on  the  $6,000  mortgage  when  the 
-executor  received  the  said  principal  sum  and  released  the  mort- 
gaged premises;  and  therefore  charges  the  executor  with  the 
-$257.42  in  addition  to  the  principal  sum,  and  with  interest  on 
the  $257.42.  The  question  raised  by  this  exception  seems  to 
depend  upon  the  terms  on  which  the  mortgaged  premises  were 
sold  by  the  administrator  of  Sarah  Terrill,  the  mortgagor.  If 
the  farm  was  sold  subject  to  the  payment  of  the  principal  and  in- 
terest due  on  the  mortgage,  the  executor  of  Terrill  is  accounta- 
ble for  the  interest.  The  defendant  does  not  say,  in  his  answer, 
how  it  was  sold.  The  presumption  is,  that  it  was  sold  subject 
to  the  payment  of  what  was  due  on  the  mortgage  for  principal 
and  interest. 

But  the  question  whether  the  executor  should  be  charged  with 
this  $257.42  may  depend  upon  other  considerations  which  appear 
in  the  case,  and  properly  belong  to  the  equity  reserved.  It  is 
not  necessary  to  send  the  report  back  on  this  account. 

As  to  the  8th  exception :  The  Master  charges  the  executor 
with  $2,211.22  for  interest  on  the  $6,000  while  not  on  deposit 
in  the  Rahway  Bank.    The  answer  admits  that  the  executor  re- 
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ceived,  for  interest,  $264.45  and  $1710,  amounting,  together^ 
to  1974.45. 

On  examining  the  date  on  which  the  Master's  calculations  are 
based,  I  do  not  see  any  error  in  his  result. 

Let  the  cause  be  brought  to  hearing  on  the  equity  reserred. 

After  the  hearing  on  the  equity  reserved,  the  Chancellor  cor- 
rected certain  errors  in  schedules  3  and  5  of  the  Master's  report 

And  charged  the  executor  with  interest  on  the  amount  of  the 
dividends  received  by  him  on  the  said  turnpike  stock,  from  the 
expiration  of  twenty  days  after  the  dividend  for  the  whole  year 
had  accrued. 

And  charged*  the  executor  with  the  sum  of  $2211.22,  for  in- 
terest on  the  said  $6,000,  the  proceeds  of  the  bond  and  mort- 
gage of  Sarah  Terrill,  deceased,  as  reported  by  the  Master. 

And  charged  the  executor  with  the  sum  of  $257.42,  being  the 
interest  which  was  due  on  the  said  bond  and  mortgage  when  the 
executor  received  the  principal  sum  secured  thereby  and  released 
the  mortgaged  premises :  and  with  interest  on  the  said  $257.42, 
as  reported  by  the  Master. 

And  charged  the  executor  with  the  costs  of  the  complainants 
in  Chancery.     And  a  decree  was  signed  accordingly. 

From  that  decree  an  appeal  was  taken  to  this  Court. 

P.  D.  Vroom  for  the  appellant. 

W.  Hahted  for  the  respondents. 

The  following  decree  was  thereupon  made,  all  the  members  of 
the  Court  concurring : 

That  the  appellant  ought  not  to  be  charged  with  interest  cm 
the  dividends  received  by  him  on  the  shares  of  stock  in  the  Great 
Western  Turnpike,  belonging  to  the  complainants,  prior  to  No* 
vember  30th,  1844,  the  date  of  the  Master's  report ;  but  that^ 
after  correcting  the  errors  in  Schedules  3  and  5  of  the  Master's 
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report  according  to  the  decree  of  the  Chancellor,  he  should  be 
<:harged  with  interest  upon  the  amount  of  dividends  in  his  hands 
from  said  November  30th»  at  which  time  the  rights  of  the  parties 
respectively  thereto  were  ascertained  and  not  excepted  to.  And 
also  that  the  appellant  is  bound  to  account  for  the  sum  of 
$2,211.22,  as  interest  on  the  money  in  his  hands,  the  proceeds 
of  the  bond  and  mortgage  of  Sarah  Terrill,  deceased,  as  reported 
by  the  Master ;  and  also  that  the  appellant  is  chargeable  with 
the  sum  of  $257.42,  being  the  interest  which  accrued  on  tha 
said  bond  and  mortgage  from  the  time  of  the  death  of  said  Sarah 
Terrill  to  the  day  of  the  payment  of  the  principal,  i.  e.,  April 
4th,  1833,  but  that,  having  never  received  the  same,  he  is  not 
chargeable  with  interest  thereon.  And  the  Court  being  further 
of  opinion  that  the  appellant  should  be  charged  with  interest  on 
the, Bum  of  $8,211.22,  the  principal  of  the  bond,  with  the  interest 
actually  received  by  him  thereon,  and  also  upon  tho  said  sum  of 
$257.42,  above  mentioned,  from  June  21, 1851,  tho  date  of  the 
decree  below,  first  deducting  thereout  his  reasonable  commissions 
and  counsel  fees  and  expenses,  as  of  June  21, 1851,  and  that 
the  appellant  be  further  charged  with  interest  upon  the  said 
sums  or  such  portions  thereof  (if  any)  as  he  may  have  had  at  in- 
terest or  used  between  the  said  30th  of  November,  1844,  and 
the  Said  21st  of  June,  1851 ;  and,  also,  that  the  appellant  ought 
not  to  be  charged  with  the  cost  of  the  complainant  below,  but 
that  he  be  allowed  his  costs  and  counsel  fees  up  to  the  date  of 
the  Chancellor's  decree ;  and  that  tho  costs  of  the  complainant 
and  of  the  defendants  who  have  appeared  and  answered,  and 
also  the  costs,  charges,  commissions  and  counsel  fees  of  the  said 
David  S.  Craig,  the  appellant,  be  allowed  and  paid  out  of  the 
funds  in  the  hands  of  the  said  appellant ;  and  that  tho  Chancel- 
lor should  have  so  decreed.  It  is  therefore  ordered  that  the 
decree  of  the  Chancellor  be  reversed ;  and  that  the  record  and 
proceedings  be  remitted  to  the  Court  below,  to  be  proceeded  in 
according  to  the  opmion  and  judgment  of  this  Court,  as  above 
expressed  and  set  forth. 
Decree  reversed. 


COURT  OF  ERRORS  AND  APPEAISr 

JUNE  TERM,  1858. 


Reuben  H.  Freeman,  and  Margaret,  his  ^ife,  appeUanii^ 
and  Isaac  Staats,  respondent. 


Circumstances  under  which  a  deed,  and  a  note  and  a  warrant  of  attomej  to  ( 
judgment  thereon,  obtained  fh)m  a  man  of  intemperate  habits,  were  dflchnd  voUl 
bj  a  decree  of  the  Court  of  Chancery,  and  the  decree  was  rerersed  on  appeaL 

The  complainant  in  a  bill  to  set  aside  a  deed  made  bj  him,  on  the  ground  that  tft  VM 
fraudulently  obtained  from  him,  had,  before  filing  his  bill,  brought  ^fectmenf  tr 
the  land ;  and,  while  the  cause  in  Chancery  was  proceeding,  he  notioed  the  fjed^ 
ment  fbr  trial.  On  petition,  he  was  directed  to  make  his  election  in  whidi  Ooat 
he  would  proceed. 

Oq  the  11th  of  February,  1846,  Isaac  Staats  exhibited  hia  bill 
against  Reuben  H.  Freeman  and  Margaret  his  wife,  stating,  ihit 
Abraham  Staats,  since  deceased,  the  complainant's  father,  de- 
vised to  the  complainant  the  one-half  of  his  homestead  fonn, 
containing  about  one  hundred  and  thirty  acres,  in  fee,  by  will 
dated  August  17th,  1819 ;  and  that  the  said  Abraham  died  on 
the  4th  of  May,  1821.  That  the  complainant,  immediatdy 
thereafter,  went  into  possession  of  the  said  farm,  and  continued. 
in  the  peaceable  and  uninterrupted  possession  thereof  until  dit 
time  hereinafter  mentioned. 

That,  about  the  year  1814,  the  complainant  intermarried  wiA 
one  Martha  A.  Ross,  by  whom  he  had  one  child,  a  daughter^ 
named  Margaret.  That  his  said  wife  died  on  the  6th  of  Noyem- 
ber,  1838. 

That  his  said  daughter,  in  1837  or  1838,  intermarried  with 
Reuben  H.  Freeman,  a  man  with  pretensions  to  education  and 
respectability,  but  entirely  destitute  of  the  means  to  support 
either  himself  or  his  wife.  That  the  complainant  took  said  Free- 
man and  his  wife  into  his  house,  and  supported  them  and  two- 
children  until  December,  1840,  when  the  complainant,  who  was 


1853]  FKEEMAN  V.  STAATS.  815 

the  owner,  in  fee,  of  a  valuable  farm  of  about  one  hundred  acreff, 
worth  $6,000,  which  the  complainant  had  acquired  by  his  own 
labor  and  industry,  adjoining  the  farm  so  devised  to  him,  thought 
it  advisable  to  urge  upon  him  the  necessity  of  earning  his  owa 
support.  And  the  complainant,  also,  in  order  to  provide  a  com- 
fortable support  and  maintenance  for  his  said  daughter  and  her 
children,  did,  on  the  21st  of  April,  1838,  convey  to  his  said 
daughter  the  last  mentioned  farm  of  one  hundred  acres,  and  did, 
also,  give  to  the  said  Freeman  and  his  wife  personal  property  ta 
the  amount  of  $1,000. 

That  said  Freeman  and  wife  continued  to  reside  on  the  farm 
of  one  hundred  acres  until  the  time  hereinafter  mentioned. 

That  while  said  Freeman  resided  with  the  complainant,  after 
the  said  marriage,  the  complainant  gave  him  sums  of  money, 
from  time  to  time,  amounting,  in  all,  to  about  $300,  as  near  as 
complainant  can  recollect ;  and  also  made  a  conveyance  to  tha 
said  Freeman  of  the  one-fifth  part  of  a  tract  of  land,  with  the 
improvements  thereon,  called  the  basin  property,  being  part  of. 
the  farm  so  devised  to  the  complainant ;  which  fifth  part  wai 
worth,  at  least,  at  the  time  of  the  said  conveyance,  $1,000. 

That,  in  November,  18-40,  the  complainant  intermarried  witk 
Maria  Matthews,  by  whom  he  has  had  one  child,  a  son,  named 
Abraham.  That,  soon  after  the  complainant's  said  marriage, 
the  said  Freeman  and  his  wife  insinuated  to  the  complainant 
and  other  persons,  that  the  said  Maria  was  not  faithful  to  her 
marriage  vows ;  that  she  was  a  bad  woman,  and  would  ruin  the 
complainant  and  strip  him  of  all  his  property. 

That  by  these  repeated  insinuations  and  charges  against  the 
said  Maria,  the  complainant,  who  was  then  in  the  habit  of  drink- 
ipg  ardent  spirits  to  intoxication,  believing  the  stories  so  told 
to  him  by  said  Freeman  and  wife,  was  thereby  induced  to  turn 
his  said  wife,  Maria,  from  his  house. 

That  the  said  insinuations  and  charges  against  the  said  Mari* 
were  false  and  unfounded,  and  were  made  for  the  purpose  of  in« 
ducing  the  complainant  to  convey  away  all  his  property  in  tha 
hands  and  possession  of  said  Freeman  and  wife. 

That  after  the  complainant  had  turned  the  said  Maria  awaj 
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from  liis  Louse  he  continued  to  drink  ardent  spirits  to  great  ex- 
cess ;  and  during  the  time  the  said  Maria  was  so  turned  away, 
the  said  Freeman  frequently  urged  the  complainant  to  apply  for 
a  divorce  from  his  said  wife ;  at  the  same  time  charging  her  with 
loose  and  unfaithful  conduct,  and  saying  that  she  would  ruin  the 
complainant  in  his  pecuniary  circumstances.  That  the  com- 
plainant, being  at  that  time  and  long  after  in  a  constant  state  of 
intoxication,  gave  a  listening  ear  to  the  said  charges  and  insinu- 
tions  against  the  said  Maria. 

That  the  said  Freeman,  while  the  said  Maria  was  so  absent 
from  the  complainant's  house,  carried  the  complainant  to  the 
office  of  a  counsellor  at  law  for  the  purpose  of  arranging  the  pre- 
liminary proceedings  in  order  to  apply  for  and  obtain  a  divorce 
from  the  said  Maria.  That  the  said  counsellor  considered  the 
charges  against  the  said  Maria  too  vague  to  be  made  the  foun- 
dation of  an  application  for  a  divorce. 

That,  tho  application  for  a  divorce  being  abandoned  by  the 
said  Freeman,  the  said  Freeman  still  urged  the  complainant, 
and  while  the  complainant  was  in  a  state  of  intoxication,  to  con- 
vey to  the  wife  of  said  Freeman  the  farm  so  devised  to  the  com- 
plainant, and  to  confess  a  judgment  to  him,  said  Freeman,  for 
an  amount  sufficient  to  cover  all  the  complainant's  personal  prop- 
erty, which  was  worth  $2,000.  And  the  said  Freeman  urged, 
that,  if  the  complainant  did  not  so  convey  his  said  farm  and  con- 
fess the  said  judgment,  the  said  Maria  had  run  him  in  debt,  and 
would  run  him  in  debt,  and  that  all  his  personal  property  would 
go  to  satisfy  the  debts  contracted  by  the  said  Maria. 

That  the  allegations  of  the  said  Freeman  that  the  said  Maria 
had  run  him  in  debt  and  was  running  him  in  debt  were  both  un- 
true. 

That,  on  the  2d  of  September,  1843,  and  while  the  complain- 
ant was  in  a  state  of  gross  intoxication,  and  with  the  idea  im- 
pressed upon  his  mind  by  the  said  Freeman,  that  the  said  Maria 
would  ruin  him,  the  complainant  executed  a  deed  to  his  said 
daughter,  the  wife  of  the  said  Freeman,  for  the  farm  so  devised 
to  the  complainant,  and,  at  the  same  time,  gave  his  note  to  the 
said  Freeman  for  $1,600,  or  thereabouts,  and  a  warrant  of  at- 
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torney  to  confess  a  judgment  thereon.  That  when  the  said  note 
and  warrant  of  attorney  were  executed,  the  complainant  did  not 
owe  said  Freeman  one  cent ;  and  that  the  said  conveyance  and 
note  were  given  without  any  consideration. 

That,  after  the  said  deed  was  executed,  and  before  the  deliv- 
ery thereof,  and  while  it  was  yet  in  the  hands  of  the  scrivener, 
the  scrivener  advised  the  complainant  not  to  deliver  the  same, 
but  to  wait  a  few  days  before  the  delivery  thereof;  and  that  he, 
the  said  scrivener,  would  take  the  said  deed  home  with  him  and 
keep  it  some  days,  and  then,  if  the  complainant,  upon  reflection, 
ordered  it  to  be  delivered,  he,  the  said  scrivener,  would  do  so ; 
but  not  till  then. 

That  the  said  scrivener  did  take  the  same  deed  home  with 
him,  to  keep  subject  to  the  complainant's  order.  That  while  it  was 
in  the  hands  of  the  said  scrivener,  in  order  to  induce  the  com- 
plunant  to  deliver  the  same  to  the  said  Freeman,  or  his  wife, 
the  said  Freeman,  in  order  further  to  inflame  the  mind  of  the 
complainant  against  the  said  Maria,  and  for  the  purpose  of  de- 
priving the  said  Maria  of  a  support  and  maintenance,  and  of  de- 
frauding the  complainant  of  his  said  farm,  obtained  possession  of 
the  account  books  of  the  complainant,  and,  where  he  knew  the 
complainant  would  see  and  read  it,  wrote  therein  as  follows : 
^^  September  7, 1842.  Samuel  has  been  in  Hunterdon,  and  so 
far  as  he  can  learn,  Maria's  character  has  been  base,  that  she 
has  no  money  up  there,  that  Mrs.  Nixon  says  that  she  is  filthy 
and  nasty,  that  she  was  at  her  house,  that  her  brother  would  not 
have  her  there  because  she  abused  him  and  his  wife  and  accused 
her  of  stealing  her  muslin  and  flannel." 

That  the  matters  and  things  set  forth  in  the  said  writing  are 
false  and  unfounded,  and  were  known  by  the  said  Freeman  to  be 
80  when  he  wrote  the  same. 

That  the  said  Freeman  wrote  the  same  for  the  purpose  of 
fraudulently  getting  possession  of  the  said  deed,  then  in  the 
said  scrivener's  hands  subject  to  complainant's  order. 

That  the  complainant  has  understood,  and  believes,  that,  while 
the  complainant  was  in  a  state  of  intoxication,  the  said  Freeman 
prepared  an  order,  addressed  to  the  said  scrivener,  to  delive' 
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the  said  deed.  That  the  complainant  has  no  knowledge  whit- 
ever  of  seeing  and  signing  the  said  order ;  and  that^  either  As 
said  order  is  a  forgery,  or  if  the  complunant  was  induced  to  api 
the  same,  it  was  at  a  time  when  the  complainant  was  so  mvdi 
intoxicated  that  he  did  not  know  the  consequences  of  such  an  aet. 
That  the  said  deed  was  delivered  by  the  said  scriyener  npoi 
the  receipt  of  the  said  order. 

That  when-  the  complainant  executed  the  said  deed,  and  wha 
he  gave  the  said  note  and  warrant  of  attorney,  he  had  notpowir 
of  mind  to  comprehend  the  contents  and  effects  thereof;  afid 
that  the  same  were  not  executed  of  his  own  motion  and  free  vill, 
hut  by  the  suggestions,  compulsion  or  contriyance  of  the  said 
Freeman  and  his  wife,  or  one  of  them. 

That,  on  the  day  after  the  said  deed  was  executed,  and  before 
the  delivery  thereof,  the  said  Freeman  and  his  wife  moved  into 
the  house  and  upon  the  said  farm  so  devised  to  the  complaininti 
and  the  said  Freeman  has  had  the  rents,  issues  and  profits  there- 
of, and  continued  to  occupy  the  same  from  that  time. 

That  the  said  Freeman  caused  judgment  to  be  entered  against 
the  complainant,  in  the  Supreme  Court,  on  the  sud  note,  by 
virtue  of  the  said  warrant  of  attorney,  and  caused  executicmto 
:  j  be  immediately  issued  thereon  and  delivered  to  the  Sheriff  of 

!  , .  Somerset  to  be  executed.    And  that  the  said  Sheriff,  by  virtae 

^i\'i    ^  thereof,  caused  all  the  personal  property  of  the  complainant  to 

1}    -  be  sold ;  and  that  it  was  all  bought,  at  the  said  sale,  by  the  said 

Freeman,  at  a  nominal  amount ;  and  that  said  Freeman  took 
i  possession  thereof,  and  continues  to  enjoy  the  same. 

!:  That  the  said  Freeman  is  now  cutting  down  a  large  quantiij 

of  the  wood  and  timber  standing  and  growing  on  the  said  farm, 
'  ■' '  :  for  the  purpose  of  selling  and  disposing  of  the  same  to  his  own 

?'  •' ,  use,  and  for  the  purpose  of  making  rails  to  fence  the  farm  which 

^    * '  the  complainant  voluntarily  conveyed  to  his  daughter,  the  wife  of 

said  Freeman,  as  aforesaid.  And  the  said  Freeman  gives  out 
that  it  is  his  intention  to  cut  down  all,  or  nearly  all,  of  the  tim- 
ber now  standing  and  growing  on  the  said  farm  so  devised  to  the 
complainant ;  which  will  tend  greatly  to  diminish  the  value  of 
the  said  farm. 
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That  the  said  Freeman,  since  he  so  obtained  possession  of  the 
said  farm,  has  carted  off  of  the  same  great  quantities  of  the  soil 
and  manure  made  thereon,  and  applied  it  to  the  improvement  of 
the  land  which  the  complainant  voluntarily  conveyed  to  said 
Freeman's  wife,  to  the  impoverishment  of  the  complainant's  said 
farm. 

The  bill  prays,  that  the  said  Freeman  and  wife  may  be  decreed 
to  reconvey ;  and  the  said  deed  may  be  declared  to  be  void ;  and: 
that  the  said  judgment  may  be  declared  to  be  void  ;  and  prays 
an  account  of  the  said  personal  estate,  and  of  the  rents,  issues 
and  profits  of  the  farm,  and  of  the  said  manure  and  soil ;  and 
prays  an  injunction  restraining  the  said  Freeman  and  his  wife- 
from  committing  any  further  waste  on  the  farm  ;  and  for  such 
ther  and  further  relief,  &c. 

The  injunction  prayed  was  allowed. 

In  January,  1847,  Freeman  and  wife  presentei  to  the  Court  a 
petition,  stating  that,  before  the  filing  of  the  bill,  the  complain- 
had  instituted  a  suit,  in  the  Circuit  Court  of  Somerset,  for  the 
recovery  of  the  farm,  on  the  ground  that  the  said  deed  from  the 
complainant  was  void ;  and  that  the  said  suit  was  still  pendinf ; 
and  that,  since  the  filing  of  the  bill,  the  complainant  had  noticed 
the  said  suit  at  law  for  trial,  to  wit,  at  the  last  term  of  the  said 
Circuit  Court ;  and  praying  that  the  complainant  might  be  com- 
pelled to  elect  in  which  Court  he  will  proceed. 

And  an  order  was  thereupon  made  that  the  complainant  make 
his  election,  &c. 

The  complainant  elected  to  proceed  in  this  Court 

The  defendants  put  in  their  joint  and  several  answer. 

Freeman  denies  that  at  the  time  of  his  marriage  he  was  en- 
tirely destitute  of  the  means  or  ability  to  support  himself  and 
family ;  and  says,  that  the  allegation  to  the  contrary  is  unjust 
and  untrue ;  and  denies  that,  on  his  marriage,  he  was  by  the 
complainant  taken  into  his  house,  and  afterwards,  with  his  wife 
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and  children,  supported  by  the  complainant  until  ;December, 
1840 ;  the  contrary  of  all  which  he  charges  to  be  true,  and  that, 
at  the  period  of  his  marriage,  he  had  completed  his  professional 
studies,  and  "was  qualified  and  competent  to  engage  in  the  busi- 
ness of  instruction  or  teaching,  especially  of  the  young ;  and 
that  he  had  in  hand,  of  his  own  money,  several  hundred  dollars ; 
and  that,  having  been  treated  with  incivility  and  rudeness  by 
the  said  Isaac  Staats,  (impelled  and  actuated  by  an  evil  agent 
and  influence  readily  imagined  from  the  admissions  in  the  bill  it- 
self contained,  and  which  this  defendant  cannot  advert  to  with- 
out grief  and  mortification,)  this  defendant,  yet  in  the  life  time 
of  his  mother-in-law,  left  the  residence  of  the  complainant,  with 
the  design  of  making,  so  soon  as  he  should  be  able,  ultimate  and 
final  arrangements  for  the  separate  and  independent  support  of 
himself  and  family.  That,  with  such  design,  he  moved,  in  the 
fall  of  1839,  to  Newton,  in  Sussex  County,  and  engaged  in  the 
business  of  a  teacher  for  two  or  three  months,  and,  while  so  em- 
ployed, upon  a  visit  made  to  his  family,  was  urged  by  the  com- 
plainant to  abandon  his  said  business  at  Newton,  and  return  to 
the  vicinity  of  the  complainant's  residence,  the  complainant  then 
and  there  promising  him,  as  an  inducement  for  such  return,  that 
the  complainant  would  convey  to  this  defendant,  in  fee,  a  lot  of 
land  of  ten  acres,  lying,  (&c.,)  and  would  largely  contribute  to 
the  building  of  a  comfortable  house  thereon  for  the  accommoda- 
tion of  the  family  of  this  defendant,  and  to  be  his  property,  in 
which  this  defendant  might  resume  and  prosecute  his  business  or 
employment  of  a  teacher  of  youth. 

He  avers,  that,  relying  on  the  faithful  performanco  by  the 
complainant  of  such  explicit  and  solemn  agreement,  he  returned, 
and  soon  after  engaged  in  the  erection  of  a  dwelling  house  on  the 
said  lot,  and  expended  thereon,  of  his  proper  monies,  $450,  and 
incurred  debts  on  account  thereof  to  the  amount  of  $1200 ; 
which  debts  the  complainant,  from  time  to  time,  neglected  and 
refused  to  assume  and  pay,  meanwhile  leaving  this  defendant  ex- 
posed to  the  clamorous  demands  and  solicitations  of  impatient 
creditors,  in  direct  violation  of  such  solemn  and  explicit  agree- 
ment hereinbefore  stated.    And  he  further  avers,  that  this  state 
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of  things  remained  unchanged  until  about  April  1, 1838,  'when 
the  complainant  borrowed  of  George  Munson  $1000,  and  applied 
it  to  the  liquidation  of  said  debts,  and,  induced  by  the  repeated 
solicitations  of  his  wife,  the  said  Martha  Staats,  afterwards  exe- 
cuted a  deed  of  conveyance  of  4  66-100  acres  to  his  daughter,, 
the  said  Margaret  Freeman,  and  her  heirs,  in  lieu  of  a  convey- 
ance of  ten  acres  to  this  defendant  and  his  heirs,  as  was  by  said 
complainant  promised  in  manner  aforesaid. 

That,  during  the  summer  of  1840,  this  defendant,  influenced 
by  the  abusive  and  unstable  conduct  of  the  complainant,  again 
determined  to  withdraw  himself  from  the  neighborhood  of  the 
complainant ;  and,  with  the  view  and  object  of  selecting  a  proper 
location,  devoted  a  period  of  between  one  and  two  months  to  a 
visit  to  and  examination  of  the  western  part  of  the  State  of  New 
York ;  and  that,  shortly  after  his  return,  within  two  or  three 
weeks,  according  to  the  best  of  his  recollection,  the  complainant^ 
without  the  knowledge  of  this  defendant,  and  in  fulfillment  of  a 
solemn  and  express  promise  by  him  made  to  his  said  wife  during 
her  last  illness  and  shortly  before  her  decease,  made  and  executed 
a  conveyance  of  the  residue  of  the  aforesaid  farm  of  which  the 
said  ten  acres  promised  as  aforesaid  were  part,  by  the  complain- 
ant purchased  as  aforesaid,  to  his  daughter,  the  wife  of  this 
defendant,  and  to  her  heirs ;  but,  (in  violation,  measurably,  of 
the  spirit  of  such  express  and  solemn  promise,)  nevertheless 
withheld  the  delivery  of  such  executed  deed  until  certain  terms 
by  the  complainant  propounded  were  complied  with  or  assented 
to  by  this  defendant,  viz  :  that  this  defendant  should  gather  the 
then  growing  crops  of  both  the  aforesaid  farms,  estimated  ta 
amount  to  $800  or  $900  in  value,  allow  the  complainant  to  take 
of  the  same  sufficient  for  the  consumption  of  his  family  and  stock, 
and  apply  the  residue  to  the  payment  of  the  debts  of  the  com- 
plainant partially  incurred  in  the  erection  of  the  said  house ; 
which  said  debts,  amounting  to  $1600,  the  complainant  stipu- 
lated should  bo  assumed  and  paid  by  this  defendant ;  and  that 
the  complainant  should  have,  to  his  own  use,  the  one  half  of  the 
winter  grain,  and  one  half  of  a  30  acre  field  of  grass,  part  of  tht 
said  farm,  the  season  then  next  following. 
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And  this  defendant  avers,  that  the  said  terms  were  complied 
fffith  on  his  part ;  but  that  the  complainant  subsequently  refused 
to  allow  the  proceeds  of  the  said  two  farms  to  be  divided  as  above 
atipulated  by  himself,  and  applied  the  whole  to  his  own  use,  to 
the  detriment  and  loss  of  this  defendant  of  $600  or  $700.  And 
that  this  defendant  made  and  executed  to  George  Windsor  a 
bond  and  mortgage,  said  mortgage  containing  said  premises,  to 
secure  the  payment  of  $1600,  being  the  complainant's  debtSj  and 
illOOO  thereof,  or,  rather,  $1100  thereof,  being  the  aforesaid 
$1000  borrowed  by  the  complainant  of  said  Windsor,  as  before 
stated,  with  several  years  unpaid  interest  thereon;  and  that 
afterwards,  a  bam  being  built  on  said  premises,  the  sud  debt 
was  increased  thereby,  and  the  interest  in  arrear  on  said  mort- 
gage, to  $2,500,  and  a  bond  and  mortgage  to  secure  the  last 
mentioned  amount  executed  by  this  defendant  and  his  wife  to 
Hannah  and  Maria  Tenyck ;  the  interest  of  which  has  since  been 
paid  by  this  defendant,  but  the  principal  remwis  unpud,  and  a 
lien  upon  said  premises ;  and  that  so  much  of  the  eonsideratioB 
of  said  last  mentioned  mortgage  as  was  needful  was  applied  to 
the  payment  of  said  mortgage  to  Windsor. 

And  this,  defendant  says,  in  correction  of  tlie  erroneous  or  in- 
conclusive statements  in  the  bill  in  this  behalf  contained,  diat 
this  defendant  remained,  with  his  family,  in  the  occupancy  of 
said  house  built  as  aforesaid  for  a  period  of  four  or  five  monAs, 
when,  at  the  request  of  the  complainant,  he,  with  his  family,  re- 
moved to  the  house  occupied  by  the  complainant,  to  superintend 
the  farming  busmess  of  the  complainant  and  to  take  care  of  the 
wife  of  the  complainant,  then  in  feeble  and  declining  health. 

These  defendants  deny,  that  during  the  time  of  their  residence 
with  the  complainant  he  gave  to  the  defendant  Freeman  Sams 
amounting  to  $300 ;  or  that  he  gave  to  these  defendants  personal 
property  to  the  amount  of  $1000  ;  or  that  the  fifth  part  of  the 
tract  of  land  called  the  basin  property  was  worth  $1000 ;  but 
allege,  that  the  complainant  gave  to  the  defendant  his  daughter, 
during  that  period,  property  to  the  amount  of  $150  or  $160  only, 
$65  of  which  was  of  the  proper  monies  of  the  mother  of  his 
«aid  daughter,  so  deemed  by  the  family  and  the  complainant. 
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And  the  defendant  Freeman  charges  the  further  truth  to  have 
been,  in  that  behalf,  that  the  complainant,  having  an  unsettled 
controversy,  in  1834,  with  the  Del.  and  Rar.  Canal  Co.,  relative 
to  lands  of  the  complainant  used  by  the  said  Company  in  the  con- 
struction of  their  Canal,  offered  this  defendant  $100  if  he  would 
obtain  a  satisfactory  settlement  of  said  controversy.  And  this 
defendant  avers  that  he  earnestly  engaged  in  the  said  undertak- 
ing, at  such  request  and  upon  such  employment  of  the  com- 
plainant ;  and,  in  the  prosecution  thereof,  was  obliged  to  visit 
Princeton  eight  or  ten  times,  and  N.  Brunswick  more  frequently, 
and  finally  succeeded  in  arranging  said  controversy  to  the  satis- 
faction of  the  complainant,  after  great  pains  and  difficulty ;  and, 
in  the  arrangement,  obtained  from  the  said  Company  the  right  to 
erect  a  basin,  adjacent  to  the  said  Canal,  on  the  lands  of  the 
complainant ;  and,  upon  the  like  further  request  of  the  com- 
plainant, this  defendant  superintended  the  making  of  such  basin ; 
and,  when  the  same  was  completed,  the  complainant  sold  the 
same,  with  an  adjacent  lot  of  18  8-4  acres,  for  $3,775.00,  and, 
in  the  conveyance  thereof,  caused  the  name  of  this  defendant  to 
be  inserted  as  one  of  five  grantees,  as  an  acknowledgment  and 
compensation,  to  the  amount  of  $755,  and  not  $1000,  as  charged 
in  the  bill,  for  the  specific  services  and  labors  of  this  defendant 
of  the  nature  before  stated,  as  this  defendant  has  supposed,  such 
acknowledgment  and  compensation  being  freely  and  voluntarily 
made  by  the  complainant,  without  any  demand  or  request  made 
or  intimated  by  this  defendant,  or  with  his  knowledge,  inducing 
the  same. 

These  defendants  admit  with  grief  that,  about  the  time  charged 
in  the  bill,  the  complainant  intermarried  with  Maria  Mathews ; 
and  that  said  Maria  had  one  child. 

The  defendant  Freeman  denies  that  soon  after  said  marriage, 
or  at  any  time,  he  insinuated  to  the  complainant,  or  to  other 
X>ersons,  that  the  said  Maria  was  not  faithful  to  her  marriage 
vows,  that  she  was  a  bad  woman,  and  would  ruin  the  complainant 
and  strip  him  of  his  property. 

And  the  defendant  Margaret  is  constrained  by  self-respect  to 
deny  that  such  charges  and  insinuations- were  made  by  her,  or 
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that  by  any  means  whateyer  the  complainant  was  or  could  haye 
been  induced  by  these  defendants,  or  either  of  them,  to  credit 
and  believe  such  statements.  On  the  contrary,  they  allege,  that, 
had  they  not  been  restrained  therefrom  by  the  relation  subsist- 
ing between  them  and  the  complainant  and  by  obyious  considera- 
tions  of  delicacy  and  propriety,  yet  they  solemnly  aver,  that  the 
notoriously  bad  character  and  conduct  of  the  said  Maria  Mathews 
made  any  such  allegations  entirely  unnecessary.  And  the  de- 
fendant Freeman  says,  that,  before  he  ever  saw  or  knew  the 
said  Maria,  the  complainant,  before  his  most  unhappy  and  dis- 
graceful marriage  with  her,  deliberately  characterized  and  de- 
scribed her,  to  this  defendant  and  to  other  persons,  as  the  lowest 
of  the  low ;  stated  that  she  was  then  frequented  by  an  indiyidual 
whom  he  named  and  said  he  never  would  marry  her ;  and  this 
defendant  avers,  that  the  said  Maria  in  less  than  four  months 
after  said  marriage  was  delivered  of  the  child  called  by  the  com- 
plainant,  in  his  bill,  his  child. 

These  defendants  having  fully  denied  that  such  charges  and 
allegations  were  made  by  the^m  or  either  of  them,  suppose  more 
express  disavowal  of  any  such  purpose  or  design  as  charged  in 
the  bill  in  the  supposed  making  thereof  is  unnecessary ;  never- 
theless they  are  constrained,  though  with  grief  and  mortificatioD, 
to  affirm  that  the  charges  and  insinuations  in  themselves  were 
not  false,  but  that  the  same  can  be  sustained  by  plenary  evidence, 
if  it  be  needful  so  to  do. 

The  defendant  Freeman  denies  that  he  urged  the  complainant 
to  apply  for  a  divorce  from  his  said  wife  with  or  without  the 
charges  that  she  was  loose  and  unfaithful  and  would  ruin  the 
complainant ;  and  although  the  complainant  admits  that  he  was 
not  in  a  situation  or  competent  to  appreciate  such  appeals,  or  to 
recollect  them,  yet  this  defendant  feels  it  incumbent  upon  him  to 
submit  a  formal  and  more  explicit  denial  of  such  charges,  whence- 
soever  derived.  These  defendants,  therefore,  aver,  that  the  said 
wife  of  the  complainant,  after  she  had  been  brought  home  by  him^ 
was  frequently  intoxicated,  and  utterly  neglected  household  mat- 
ters ;  that  the  laborers  attached  to  the  family  of  the  complainant 
were  for  weeks  together  unprovided  with  proper  and  necessary 
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dothing ;  and  large  quantitieB  of  provisions  laid  up  for  the  use  of 
the  family,  by  mid-summer  of  1842,  by  improyident  waste  were 
entirely  exhausted ;  that  in  this  state  of  afEsdrs,  in  July,  1842, 
the  complainant  and  his  said  wife  had  a  violent  quarrel,  and  she 
withdrew  herself  from  the  home  and  family  of  the  complainant« 
and  after  the  complainant  had  made  a  deliberate  and  emphatio. 
declaration  that  if  she  did  so  withdraw  herself,  she  should  never 
return  again.  And  these  defendants  most  explicitly  declare, 
that  such  quarrel  and  withdrawal  of  the  wife  of  the  complainant 
were  both  alike  wholly  uninfluenced  by  any  act,  procurement  or 
advice  of  these  defendants  or  either  of  them ;  that,  on  the  day 
following  the  day  of  said  quarrel,  the  wife  of  the  complainant  re- 
turned, nevertheless,  with  her  sister,  to  the  house  of  the  com- 
plainant, who,  thereupon,  of  his  own  mere  motion^  and  without 
any  interference  or  influence  by  any  person  of  any  kind,  so  far  as 
these  defendants  have  ever  known  or  believed,  refused  to  admit 
her  into  the  house,  and  she  accordingly  went  away.  And  these 
defendants  say,  that  they  have  heard  and  believe,  that  she  there- 
upon consulted  counsel  as  to  the  nature  of  her  marital  rights  and 
the  mode  of  enforcing  a  support  from  the  complainant.  Then  it 
was,  as  these  defendants  in  like  manner  aver,  that  the  com- 
plainant, of  his  own  mere  will  and  motion,  took  with  him  Samuel 
Van  Arsdale,  in  the  bill  named,  went  to  Somerville  and  caused 
to  be  inserted  in  one  or  both  of  the  newspapers  there  published  a 
notice  or  advertisement  to  the  effect  that  he  would  not  pay  any 
debts  that  she  might  contract. 

The  defendant  Freeman  says,  that  the  complainant,  being  in 
a  state  of  sobriety  and  recollection,  requested  this  defendant  to 
go  with  him  to  his  counsel  |^  and  upon  such  request,  and  not 
otherwise,  he  went ;  and  that  the  object  of  the  visit  was,  to  advise 
upon  the  practicability  of  obtaining  a  divorce  from  his  wife. 
That  this  defendant  went  as  aforesaid,  first,  ta  the  office  of  Wm. 
Thomson,  Esq.,  with  whose  view  of  the  case  the  complainant  was 
not  satisfied,  and  himself  proposed  and  went  thence  to  the  office 
of  Thomas  A.  Hartwell,  Esq.,  and  advised  with  him,  and  at  his 
request  produced  witnesses,  and  said  witnesses  were  examined 

by  said  Hartwell,  and  a  note  of  their  testimony  by  him  taken ; 
51 
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<m  which  occasion  the  complainant  withdrew  and  became  grossly 
intoxicated. 

And  this  defendant  farther  ayers,  that  the  complainant,  stiU 
acting,  as  he  supposed,  under  the  advice  of  his  counsel,  certainly 
not  under  the  advice  of  this  defendant,  also  sent  the  said  Van 
Arsdale  to  the  County  of  Hunterdon,  in  which  County  the  com- 
plainant had  been  informed,  as  this  defendant  understood,  his 
said  wife  had  formerly  resided,  to  procure  testimony  or  informa- 
tion, as  the  complainant  stated,  in  aid  of  his  application  for  such 
divorce. 

And  these  defendants  most  distinctly  charge  and  insist,  that 
these  several  steps  were  taken  by  the  complainant  uninfluenced 
in  any  way  by  these  defendants  or  either  of  them,  by  persuasion, 
procurement  or  otherwise.  And  they  say,  that,  whilst  they 
were  living  apart  from  the  complainant,  having  left  his  house  in 
Dec,  1840,  and  before  the  complainant's  said  wife  had  finally 
withdrawn  as  aforesaid,  they  were  repeatedly  importuned  by  the 
complainant  to  return,  in  order,  especially,  that  this  defendant 
Margaret  might  superintend  the  family  and  household  matters  of 
the  complainant ;  on  which  occasions  the  complainant  charged 
his  said  wife  with  negligence,  waste,  and  even  theft,  and  declared 
that  he  would  be  ruined  in  consequence. 

They  further  say,  that,  from  sympathy  with  the  deplorable 
situation  of  the  complainant  with  reference  to  his  personal  and 
family  affairs,  they  consented,  returned,  and  resumed  the  charge 
of  the  family  of  the  complainant.  Then  it  was,  as  the  defendant 
Freeman  alleges,  that  the  complainant,  having  sent  for  this  de- 
fendant, and  being  quite  sober,  as  of  himself  and  speaking  his 
o^n  uninfluenced  sentiments,  dec^^red  his  apprehension  that  his 
said  wife,  absent,  and  clothed  by  law  with  authority  to  contract 
debts  on  his  account  and  responsibility,  would  ruin  him.  To 
avert  which,  he  proposed  to  convey  his  property  to  his  daughter 
sad  cause  a  judgment  to  be  entered  against  him  in  favor  of  this 
defendant.  And  this  defendant  utterly  denies,  agam,  that  he, 
directly  or  indirectly,  persuaded  or  urged,  or  in  any  way  induced 
or  influenced  the  complainant  so  to  convey  his  property  or  confess 
said  judgment. 
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And  this  defendant  utterly  denies  that  he  stated  to  the  com- 
plainant that  his  said  wife  had  rnn  him  in  debt)  or  would  run 
him  in  debt,  and  that  all  his  personal  property  would  go  to  sat- 
isfy the  debts  by  her  contracted.  On  the  contrary,  the  defendant 
distinctly  charges,  that  the  complainant  himself  made  such  state- 
ments, and  added,  that  she  had  stolen  his  money,  and  that  he  had 
not  money  enough  even  to  pay  his  harvest  hands  or  laborers,  but 
had  been  obliged  to  borrow  the  same. 

And  these  defendants  also  deny,  that  on  the  2d  Sept ,  1842, 
at  or  before  the  execution  of  the  deed  of  that  date,  the  com- 
plainant was  in  a  state  of  gross  intoxicatioii.  On  the  contrary, 
they  aver,  that,  although  not  perfectly  sober,  he  well  knew  what 
he  was  about  doing,  and  the  nature  of  the  transaction,  and  freely, 
intelligently  and  voluntarily  executed  said  deed,  and  entirely 
uninfluenced  by  these  defendants,  or  either  of  them,  in  the  way 
charged  in  the  bill  or  in  any  way.  And  that,  in  like  manner, 
the  execution  of  the  promissory  note  was  well  understood  by  the 
complainant,  as  were  the  other  papers  connected  with  the  execu- 
tion of  said  judgment  for  $1655.  That  the  same  were  the  com- 
plainant's measures,  by  him  suggested,  and  not  by  these  de- 
fendants, and,  as  these  defendants  believe  and  charge,  perfectly 
understood  by  the  complainant.  And  that,  as  to  the  considera- 
tion of  the  judgment,  they  respectfully  submit  that  the  said  con- 
sideration was  fair,  just,  and  a  legal  one.  That  these  defendants, 
after  their  marriage,  for  eight  years  resided  with  the  complainant 
under  an  assurance  that  he  would  do  better  for  the  defendant 
Freeman  than  he  could  do  for  himself  elsewhere,  and  during  that 
period  devoted  their  time  and  services,  to  a  very  considerable 
extent,  to  the  supervision  and  management  of  the  family  and 
business  of  the  complainant ;  and  during  the  whole  period  re- 
ceived from  the  complainant  $80,  the  price  of  a  horse  given  by 
the  complainant  to  this  defendant,  and  $3,50  ;  more  than  which 
latter  sum  was  by  this  defendant  expended  for  tobacco  for  the 
complainant,  at  his  request.  That,  during  the  long  period  afore- 
said, a  very  unusual  amount  of  anxious,  patient  and  enduring 
<;are,  attention  and  forbearance  were  exacted  by  the  situation  and 
habits  of  the  complainant ;  and  that  a  very  moderate  estimate  of 
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these  services  for  such  a  period  would  at  least  amount  to  the  con- 
sideration of  the  said  judgment ;  more  especially  as  they  were 
paid  no  wages,  and  received  no  money,  except  as  aforesaid,  dur- 
ing said  period.  These  defendants,  therefore,  feel  authorized  to 
deny  that  at  the  time  when  the  said  judgment  was  confessed  the 
complainant  was  not  justly  and  truly  indebted  to  the  defendant 
Freeman. 

These  defendants  deny  that  the  person  who  drew  the  said^ 
deed,  after  it  was  executed,  advised  the  complainant  not  to  de- 
liver it,  but  to  wait  a  few  days,  during  which  he  would  take  and 
keep  it,  and  if,  upon  reflection,  the  complainant  should  order  it 
to  be  delivered,  he  would  do  so,  but  not  till  then.  These  de- 
fendants charge  the  truth  to  be,  that  the  said  deed  was  fully 
delivered,  and  the  said  scrivener  expressly  authorized  by  the 
complainant  to  take  it  and  have  it  recorded.  That  the  said 
Scrivener  voluntarily  made  the  suggestion  that  he  would  retain 
it  for  a  few  days,  that  if  the  complainant  should  change  his 
mind  he  might  recall  the  deed.  That  such  suggestion,  if 
assented  to,  was  scarcely  adopted  by  the  complainant ;  and  that, 
for  all  that  occurred,  the  said  scrivener  was  still  at  liberty  to 
have  the  said  deed  and  accompanying  mortgage  recorded  forth- 
with, had  he  chosen  so  to  do. 

And  these  defendants,  and  especially  the  said  Freeman,  denies, 
that  while  the  said  deed  was  in  the  hands  of  the  said  scrivener 
he  induced  a  delivery  thereof,  or  influenced  the  mind  of  the  com- 
plainant against  his  said  wife,  or  to  deprive  her  of  support ;  this 
defendant  pronounces  the  whole  statement  utterly  untrue,  if  not 
preposterous,  under  the  circumstances  of  the  case  as  hereinbefore 
stated.  And,  in  like  manner,  he  denies  that  he  obtained  pos- 
session of  the  complainant's  account  books,  or  placed  within  it 
the  note  referred  to  in  the  bill.  On  the  contrary,  he  charges, 
that  any  such  memorandum  or  note,  if  written  by  this  defendant, 
of  which  he  has  no  distinct  recollection,  was  written  at  the  request 
and  under  the  dictation  of  the  complainant  himself,  placed  within 
his  book  aforesaid  by  himself  and  for  his  own  purposes,  with 
which  this  defendant  felt  so  little  interest  that,  with  the  aid  of 
the  best  reflection  he  can  bestow  upon  the  points,  he  has  not  been 
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able  more  distinctly  to  recall  the  occurrenca.  With  respect^ 
nevertheless" 5  to  the  purport  or  substance  of  the  recited  memoran- 
dum^ unlike  the  complainant,  these  defendants  entertain  no  doubt 
that  such  purport  and  substance  were  entirely  true.  This  de- 
fendant most  explicitly  denies  that  he  wrote  the  said  note,  on 
the  supposition  that  he  wrote  it  at  all,  for  the  purpose  of  getting 
fraudulently  the  possession  of  the  said  deed ;  such  allegation, 
and  all  other  allegations  in  the  bill  contained  impeaching  the 
fairness  and  strict  integrity  of  this  defendant,  generally  or  in  the 
premises,  he  prays  leave  to  declare  to  be  alike  mischievous,  mali- 
cious and  untrue. 

And  these  defendants  utterly  deny,  that  the  defendant  Free- 
man, while  the  complainant  was  in  a  state  of  intoxication,  pre- 
pared and  addressed  such  order  as  in  the  bill  is  mentioned,  or 
that  the  same  is  forged,  or  the  signature  thereto,  or  by  the  com- 
plainant unintelligently  executed  ;  the  contrary  of  which  shame- 
ful and  unfounded  allegations  these  defendants  affirm,  and  that 
said  order  was  written  early  in  the  morning,  under  the  dictation 
of  the  complainant  and  at  his  request,  and  without  the  slightest 
influence  exerted  of  these  defendants  or  either  of  them,  and, 
moreover,  was  deliberately  signed  by  the  complainant  after  it  had 
been  read  by  him  and  in  the  presence  of  the  defendant  Mar- 
garet. 

And  these  defendants  utterly  deny,  (such  repeated  denials 
seeming  to  be  made  necessary  by  the  oft  repeated  allegation  in 
the  bill,)  that  the  defendant,  (it  is  so  in  the  answer,)  at  the  time 
he  executed  the  said  deed,  -  promissory  note  and  bond  and  war- 
rant  of  attorney,  had  not  power  of  mind  to  comprehend  the  con- 
tents thereof  and  that  the  same  were  not  executed  by  the  com- 
plainant  of  his  own  motion  and  free  will,  or  by  the  suggestions,  con- 
trivance or  compulsion  of  these  defendants  or  either  of  them.  On 
the  contrary,  these  defendants  allege,  that  the  said  several  instru- 
ments were  fairly,  intelligently  and  in  good  faith  executed,  with- 
out the  intervention  of  these  defendants,  their  influence,  or  the 
exercise  of  any  compulsion,  concealment  or  fraud  of  any  kind, 
and  were  just,  proper  and  necessary  acts  in  themselves,  were 
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designed  by  the  complainant,  and  in  effect  have  subserved  the 
true  interests  of  the  complainant  hitherto. 

And  these  defendants  admit,  that,  at  the  request  of  the  com- 
plainant as  aforesaid,  they,  shortly  after  the  execution  of  the 
said  deed,  removed  to  the  house  and  farm  in  said  deed  contained^ 
and  have  received  the  issues  and  profits  thereof,  and  faithfully 
and  liberally  applied  a  large  share  thereof  to  the  support  and 
maintenance  of  the  complainant  and  his  said  "wife,  actually  ad- 
Tanciug  towards  the  expenses  of  said  wife  during  the  first  year 
ensuing  the  date  of  said  deed  upwards  of  ^150,  and  applied,  of 
the  residue,  from  time  to  time,  not  less  than  $500  towards  the 
liquidation  of  the  debts  of  the  complainant  by  him  contracted 
previously  to  the  execution  of  said  deed  ;  .to  which  same  object 
the  complainant  applied  $250,  by  the  assignment  of  sundry 
promissory  notes  by  him  previously  taken  and  to  the  time  of  such 
application  held  and  owned  by  complainant. 

The  defendants  admit,  that  judgment  was  entered  on  the  said 
note,  and  execution  issued,  and,  after  the  expiration  of  two  years 
thereafter,  a  sale  of  the  personal  property  of  the  complainant 
made,  and  the  same  purchased  by  the  defendant  Freeman,  and 
held  and  owned  by  him  ever  afterwards  ;  and  that  such  sale  was 
made  necessary  and  proper,  as  these  defendants  aver  by  the  fol- 
lowing, among  other  circumstances :  that,  after  the  removal  of  the 
defendants  to  the  homestead  farm  as  above  stated,  the  complainant 
under  the  influence  of  agencies  which  they  willingly  forbear  to- 
specify,  desired  to  bring  his  said  wife  back,  from  which  ho  was- 
deterred  a  considerable  time  by  the  declaration  made  by  these- 
defendants  that,  should  he  persist  in  doing  so,  they  would  them- 
selves leave  the  complainaht ;  yet  that  the  complainant,  notwith- 
standing the  remonstrances  of  the  defendants,  actually  brought 
his  said  wife  back,  whose  conduct,  while  so  domiciled,  became  so 
intolerable  that  the  complainant,  by  the  advice  and  influence  of 
a  friend  principally  was  induced  to  send  her  away  again ;  but, 
in  doing  so,  authorized  her  to  incur  debts  on  his  account.  That 
his  said  wife,  and  also  the  complainaut,  did,  from  time  to  time, 
incur  such  debts,  to  such  an  extent  that  the  whole  net  profits  of 
the  said  two  farms  were  absorbed  by  the  payment  thereof,  witk 
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such  payments  as  were  before  mentioned,  by  upwards  of  $200  ; 
and  the  complainant  was  subjected  to  suits  on  account  thereof 
before  Justices  of  the  Peace,  and  judgments  rendered  against 
him ;  in  (Consequence  of  all  which,  the  preservation  of  the  just 
rights  of  this  defendant  made  8uch  sale  necessary ;  at  which  this 
defendant  became  the  principal  purchaser,  for  such  prices  as  the 
property  would  bring,  as  this  defendant  supposed  it  was  his  right 
and  duty  to  do ;  and  that  the  property  hath  since  remained  in 
the  use  and  possession,  subject  to  ordinary  wear  and  transfer^ 
for  the  benefit  of  the  family  and  in  a  good  degree  for  the  benefit 
of  the  complainant  himself. 

And  the  defendant  Freeman  utterly  denies,  that  at  the  time 
of  the  filing  said  bill  he  was  engaged  in  cutting  down  large  quan- 
tities of  wood  for  sale,  for  rails  or  other  purposes,  or  that  he  ever 
declared  that  it  was  his  intention  to  cut  the  whole  or  nearly  the 
whole  of  the  timber  standing  on  the  said  farm,  so  far  excepted 
only  as  was  necessaf^  to  pay  the  costs  and  expenses  of  the  litiga- 
tion in  which  he  was  involved  by  the  complainant. 

And,  in  like  manner,  he  utterly  denies  that  he  has  carted  from 
said  premises  large  quantities  of  soil,  manure  or  compost,  or  more 
than  a  just  and  proper  proportion  of  either,  or  that  the  mode  of 
cultivation  or  use  of  the  homestead  adopted  by  this  defendant 
hath  tended  to  the  impoverishment  thereof.  On  the  contrary,  he 
charges  the  arable  land  of  said  farm  is  from  60  to  65  acres,  whilst 
the  other  or  back  farm  has  100  acres  of  such  land,  and  yields 
the  principal  part  of  the  grain  and  provender,  and  that  the  cattle 
for  the  most  part  are  pastured  on  said  back  farm  and  always 
yarded  on  the  homestead  farm.  That  during  one  season  and 
winter,  of  1842-3,  between  600  and  700  bushels  of  lime,  paid 
for  by  this  defendant,  were  put  on  the  said  homestead  farm,  and 
about  four-fifths  of  the  manure  of  that  year,  and  the  residue  used 
on  the  said  back  farm.  That  during  the  year  1844  a  just  pre* 
portion  only  of  the  manure  was  used  on  the  said  back  farm,  and 
that  a  precisely  similar  distribution  thereof  was  made  for  1845> 
with  the  additional  appropriation  of  100  loads  of  compost  made 
by  this  defendant  and  used  upon  the  homestead  farm,  whilst 
fifteen  loads  only  of  rich  earth  from  the  sheep  pen  were  used 
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upon  the  back  farm,  and  daring  the  entire  period  no  lime  has 
been  used  or  put  by  this  defendant  on  the  said  back  farm. 

And  this  defendant  says,  that,  although  the  wood  and  trees  on 
said  farm,  unless  felled,  will  deteriorate,  yet  that  he  hath  neither 
eut  or  authorized  to  be  cut  any  timber  during  the  spring  of  the 
present  year,  other  than  for  ordinal^  use  for  fuel,  except  for 
from  150  to  200  rails  to  be  used  on  the  said  back  farm,  and  four 
or  fire  cords  of  fire  wood.  That  during  the  last  winter  four  or 
£▼6  cords  of  wood  were  sold  or  exchanged  for  coal,  and  a  shoe- 
maker's bill  of  $8  or  $10  paid  by  so  much  wood,  and  none  cot 
or  disposed  of  beyond  these  items ;  and  that  in  truth  by  far  the 
greatest  part  of  the  wood  cut  from  said  premises  was  cut  during 
the  winter  of  1842-3,  to  pay  the  debts  of  the  complainant,  and 
at  his  request. 

The  defendants  deny  that  the  complainant  ever  applied  for  or 
requested  a  re-conveyance  of  said  farm,  and  that  in  the  judgment 
of  these  defendants  the  same  would  be  devoted  to  the  purposes  of 
vice  and  intemperance  to  the  great  grief  of  all  the  near  con- 
nexions, relatives  and  true  friends  of  the  complainant,  as  these 
defendants  sorrowfully  charge  would,  according  to  every  proba- 
bility, be  the  sad  and  inevitable  result  should  the  complainant  by 
re-conveyance  suit  or  otherwise  become  re-invested  with  said 
property. 

Replication. 

WiUiam  BayleSj  a  witness  on  the  part  of  the  complainant, 
being  sworn — I  married  a  sister  of  Isaac  Staats,  the  com- 
plainant ;  I  frequently  seen  Isaac  Staats  at  his  home  in  the  year 
eighteen  hundred  and  forty-two  ;  I  was  there  at  least  three  times 
during  the  summer  of  that  year ;  I  was  there  at  the  time  when 
Mr.  Hartwell  and  Mr.  Freeman  were  there ;  they  occupied  the 
parlor  ;  I  heard  a  talking  in  the  room  and  I  opened  the  door  and 
looked  in  and  seen  Mr.  Hartwell  and  Mr.  Freeman  ;  I  then  shut 
door ;  I  see  Isaac  Staats  drink  twice  during  the  forenoon  of 
that  day;  Samuel  Van  Arsdale  was  not  present;  the  liquor 
was  under  his  bed  in  a  gallon  jag ;  I  got  the  jug  out  one  time  for 
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kim ;  he  made  a  motion  to  get  it  and  stopped  and  asked  me  to 
get  it  for  him ;  [  did  not  take  him  to  be  sober  ;  I  cannot  answer 
to  the  question  whether  he  was  able  to  transact  important  busi- 
ness at  the  time ;  this  is  a  matter  of  opinion  with  people ;  he 
had  been  drinking  for  a  long  time  before  this ;  I  left  him  two  or 
three  times  during  the  summer  and  did  not  expect  to  see  him 
alive  when  I  returned ;  on  account  of  his  drinking.  I  have  seen 
him  during  that  summer  get  out  of  his  bed  in  the  morning  and 
appear  to  be  very  sick  ;  he  would  vomit  and  be  in  great  distress ; 
his  drinking  continued  every  day  that  I  was  there  ;  my  wife  lived 
there  at  the  time ;  some  one  (excepted  to)  of  the  sisters  remarked 
that  Isaac  was  signing  away  his  property,  and  that  he  was  drunk ; 
I  do  not  recollect  which  one  of  the  sisters.  The  occurrence  above 
spoken  of  took  place  about  the  seventh  of  September  as  I  have 
been  informed,  and  I  returned  there  again  about  the  time  of 
raking  buckwheat ;  I  then  found  his  situation  about  the  same. 
I  have  heard  Mr.  Freeman  and  his  wife  both  speak  disrespect- 
fully of  Isaac  Staats*  wife  frequently. 

Cross-examined^  says — I  walked  out  the  next  day  with  Isaac 
Staats ;  he  remarked  to  me  that  he  had  signed  away  his  property, 
and  had  thought  of  his  grand-child,  and  had  given  his  grand- 
child five  acres  of  wood-land.  This  might  have  been  a  day  or 
two  after ;  I  did  not  know  that  he  had  signed  away  his  property 
until  he  told  me,  but  I  had  heard  it  hinted  in  the  family  that  he 
had ;  he  did  not  say  to  me  why  he  had  signed  away  his  property; 
I  asked  him  no  questions,  for  it  appeared  to  me  that  the  whole 
family  wished  to  keep  it  a  secret  and  not  let  me  know  what  was 
going  on.  Mrs.  Doty,  Isaac's  sister,  was  the  first  one  that  told 
me  that  Isaac  had  signed  away  his  property ;  this  was  told  me 
not  more  than  two  days  after.  Question  :  Did  Mr.  Staats  say 
that  he  had  conveyed  his  property  in  order  to  prevent  his  wife 
and  Tait's  bastard  from  having  any  parti  Answer  :  He  did 
not.  I  do  not  recollect  of  ever  telling  Mr.  Freeman  that  Mr. 
Staats  had  said  so ;  I  don't  believe  I  ever  did.  I  heard  Isaac 
say  that  he  did  not  know  whether  the  child  belonged  to  him  or 
not.    Mr.  Hartwell,  Mr.  Staats  and  Mr.  Freeman  were  in  the 


831  FREEMAN  V.  STAATB.  [JUVE 

room  together ;  I  cannot  say  bow  long  they  were  together  alone ; 
the  parties  were  together  from  ten  o'clock  till  dinner  time. 
Phebe  Staats  was  frequently  in  the  room  with  them  ;  Phebe 
was  called  from  the  dinner  table  to  go  in  the  room ;  I  did  not 
see  any  other  person  go  in  the  room ;  Isaac  Staats  was  out  of 
the  room  twice  while  Mr.  Hart  well  was  there;  I  do  not  know 
that  Isaac  Staats  called  Phebe  in  the  room ;  I  cannot  answer  the 
question  how  long  Isaac  Staats  was  in  the  room  before  he  came 
out  first ;  on  the  occasions  when  he  came  out  of  the  room  was 
the  times  he  drank  the  liquor ;  1  drank  with  him  both  times ;  we 
took  tolerably  good  drinks  both  of  us ;  the  second  drink  we  took 
was  just  before  dinner ;  I  do  not  think  Isaac  was  sober  before  he 
took  the  first  drink ;  wc  did  not  dine  together ;  I  dined  in  the 
other  room  ;  I  do  not  know  whether  Isaac  dined  with  the  family ; 
I  do  not  recollect  of  seeing  him  after  dinner ;  we  bad  no  conyer- 
sation  when  we  drank  together ;  we  drank  in  his  sleeping  room ; 
he  took  the  jug  from  under  the  bed;  I  heard  other  voices  than 
Mr.  Staats'  when  I  opened  the  door  and  looked  in ;  I  did  not 
know  whose  voices  they  were ;  I  withdrew  when  I  saw  Mr.  Hart- 
well  in  the  room  ;  I  supposed  they  were  at  private  business,  and 
I  did  not  wish  to  go  in ;  I  don't  know  how  long  Mr.  Freeman 
was  in  the  room ;  I  don't  know  that  Mrs.  Freeman  was  in  the 
room ;  Mr.  Staats  still  drinks  some ;  I  don't  see  him  more  than 
once  in  two  or  three  months,  and  I  can't  say  whether  he  is  intem- 
.  perate  or  not;  lately,  I  have  seen  him  once  in  two  or  three 
weeks  ;  I  have  seen  him  drunk  about  two  months  ago  ;  I  see  him 
drink  a  little  this  morning ;  Isaac  Staats  told  me  about  a  year 
ago  that  the  deed  was  signed  on  the  second  of  September,  and 
Mr.  Thomson  told  me  the  same  this  morning ;  but  for  this  I 
could  not  have  told  the  day ;  I  cannot  tell  what  year  it  was ;  I 
kept  no  account  of  the  time ;  I  think  the  sister  told  me  at  the 
dinner  table  that  Isaac  was  signing  away  his  property ;  I  think 
Isaac  Long,  and,  perhaps,  all  the  sisters  were  at  the  table  ;  it 
was  my  wife  that  said  that  Isaac  was  signing  away  his  property, 
and  that  he  was  in  a  handsome  situation  to  do  it,  for  he  was  as 
drunk  as  a  fool ;  I  do  not  know  that  I  have  said  on  my  examina- 
tion this  morning  that  I  did  not  know  which  of  the  sisters  said 
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that  Isaac  was  signing  away  his  property ;  I  now  recollect  it  was 
my  wife ;  I  have  drank  liquor  with  Isaac  Staats  twice  this  morn- 
ing. 

•  In  chiefs  says — I  have  walked  with  Isaac  Staats  ahout  five 
miles  this  morning ;  I  am  not  the  worse  of  liquor,  neither  do  I 
think  Isaac  is  ;  we  drank  but  little  at  a  time  ;  after  the  secoi^d 
day  of  September,  as  long  as  I  staid,  Isaac  was  not  sober ;  he 
was  not  sober  at  the  time  of  making  buckwheat ;  he  was  drunk  ;. 
he  was  not  sober,  the  next  day  when  he  talked  with  me  while  sit- 
ting on  the  rail ;  he  got  on  and  off  the  rail  without  assistance  ; 
he  said  nothing  to  me  but  that  he  had  thought  of  his  grand-son, 
as  above  stated,  as  I  remember;  what  was  said  was  spoken 
sensibly ;  it  was  about  ten  o'clock,  between  breakfast  and  din- 
ner ;  the  fence  was  not  quite  half  a  mile  from  the  house ;  we  had 
been  over  to  Mr.  Freeman's  house,  about  a  quarter  of  a  mile 
further,  and  was  on  our  way  home ;  we  started  walking  together 
and  returned  together ;  we  climbed  fences  during  the  walk ;  I 
think  two  or  three  going  and  returning ;  some  bars  might  have 
been  laid  down  \  we  did  not  drink  together  during  our  walk  ;  I 
can't  tell  whether  Isaac  staggered  or  not ;  I  was  there  three  or 
four  days  after  the  deed  was  executed ;  I  can't  say  that  the  deed 
was  executed  when  I  was  told  at  the  dinner  table  that  he  was 
signing  away  his  property. 

Catharine  Martin^  on  the  part  of  the  complainant,  being 
sworn,  says — I  am  acquainted  with  Isaac  Staats  and  his  wife ;  I 
have  staid  at  their  house  two  nights  and  a  day ;  I  was  caught 
there  in  a  snow  storm  ;  the  house  was  comfortable  enough ;  it 
was  in  good  ordinary  order ;  the  table  was  clean  and  tidy  ;  I  go 
about  the  country  considerable ;  I  buy  up  butter,  eggs  and  poul* 
try  for  market ;  I  have  bought  butter  of  Mrs.  Staats  two  or  three 
times ;  it  was  good  or  I  would  not  have  taken  it ;  things  were  in 
good  order  about  the  house,  as  far  as  I  have  seen. 

Cross-examined^  says — It  was  two  or  three  years,  or  four  or 
more,  when  I  was  at  the  house,  when  I  come  to  think  of  it  it  WfdS 
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more  than  six  years  ago ;  it  was  when  Isaac  lired  at  the  home- 
stead ;  I  was  in  the  dwelling  room  where  they  lived  and  in  the 
best  room  occupied  by  me ;  I  was  in  Mrs.  Staats  best  room ;  I 
was  not  in  the  kitchen  at  this  time,  but  I  have  been  in  the  kitdi-^ 
en ;  I  don't  recollect  of  seeing  any  liqnor  drank  while  I  was 
there,  bat  I  think  it  more  than  likely  there  was  some  drank  by 
Isaac ;  he  was  in  the  bed  most  of  the  time,  and  was  there  in 
consequence  of  prinking,  as  it  appeared  to  me  ;  he  might  have 
drank,  but  I  don't  remember ;  the  servants  done  the  work ;  Mrs. 
Staats  nursed  her  baby  ;  I  disremember  whether  she  was  tidy  or 
slovenly  in  her  appearance ;  she  did  not  go  out  <^  the  room 
much  as  the  baby  was  sick ;  I  was  there  two  or  three  times  after 
the  snow  storm ;  I  can't  remember  how  much  butter  I  bought ; 
it  was  over  twenty-four  pounds  ;  from  what  I  observed  at  all  the 
times  I  was  there  I  should  think  the  household  matters  were  well 
ordered  ;  I  merely  called  after  the  snow  storm,  without  staying 
any  time. 

Sarah  HigginSy  on  the  part  of  the  cofiiplainant,  being  sworo, 
says — I  knew  Mrs.  Staats  four  years  before  she  was  married  to 
Mr.  Staats  ;  she  lived  with  me  about  four  years  before  she  was 
married,  and  until  she  married  Isaac  Staats  ;  she  washed  for  me ; 
I  live  on  a  large  farm  along  the  Raritan  river  ;  we  had  a  great 
deal  of  work  to  do,  and  she  done  a  great  deal ;  she  was  veiy 
quick,  smart  and  cleanly ;  she  satisfied  me  with  her  work  better 
than  any  help  I  have  had  before  or  since  ;  I  have  employed  seve- 
ral girls  ;  I  never  saw  or  heard  anything  amiss  of  her  while  she 
lived  with  me  ;  when  she  went  away  she  said  I  would  miss  her, 
and  I  did  miss  her ;  Isaac  Staats  courted  her  while  she  lived  with 
me,  and  took  her  from  there  to  marry  her ;  I  called  to  see  her 
the  first  summer  after  she  was  keeping  house ;  things  looked 
cleanly,  as  well  as  any  woman's  ;  she  took  me  from  the  cellar  to 
the  upper  rooms,  and  everything  looked  in  good  order  that  I  saw 
and  she  showed  me. 

Cross-examined — While  she  lived  with  me  I  can't  say  that  I 
ever  saw  her  drink  any  liquor ;  I  never  drank  any  liquor  with 
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her ;  I  never  see  her  under  the  inflaence  of  liquor ;  I  called  to 
see  her  twice  after  she  was  keeping  hoase — staid  perhaps  two 
hoars ;  my  husband  and  daughter-in-law  was  with  me ;  at  the 
time  she  lived  with  me  there  was  plenty  of  liquor  in  the  house^ 
and  she  might  have  got  it  if  she  wanted  it ;  I  never  thought  of 
her  drinking,  but  I  have  heard  a  report  since  that  she  drank ;  I 
can't  tell  who  I  have  heard  it  from  ;  my  husband  went  with  them 
when  they  got  married ;  Mr.  Staats  visited  her  from  June  the 
first  till  November,  except  five  or  six  weeks  while  he  was  sick  in 
harvest  time.  He  was  there  more  than  a  dozen  times.  I  can't 
charge  my  mind  with  the  number  of  times.  He  came  regularly 
every  week. 

Elizabeth  Criles^  on  the  part  of  the  complainant,  being  sworn, 
says — I  lived  with  Mr.  and  Mrs.  Staats  a  part  of  the  time  they 
resided  on  the  homestead  farm.  I  was  there  one  week  at  first 
with  Mrs.  Staats'  infant.  One  week  was  the  longest  time  I  was 
there.  I  went  there  frequently.  The  things  about  the  house 
were  very  comfortable  and  nice.  I  was  there  about  six  weeks 
before  Mrs.  Staats  left  the  homestead.  The  clothing  of  the  ser- 
vants about  the  house,  and  their  rooms,  were  very  comfortable. 
There  were  three  colored  servants  about  the  house — one  woman 
and  two  boys.  I  seen  plenty  of  provisions.  I  never  see  any 
lack  or  want  of  necessary  provision.  Mrs.  Staats  conducted 
herself  very  well,  as  far  as  I  seen.  I  was  there  a  number  of 
times — staid  some  times  a  day  and  some  times  half  a  day.  I 
had  her  baby  to  nurse,  she  was  ailing.  I  have  never  seen  her 
drunk.  I  have  never  seen  her  drink  liquor  or  any  thing  that 
would  intoxicate.  I  was  about  the  house  a  good  deal  when  I  was 
there.  The  house  and  housekeeping  affairs  was  managed  as  well 
as  farm  houses  are  generally  managed. 

Cross-examined — I  was  not  acquainted  with  Mrs.  Staats  be- 
fore she  was  married.  I  never  saw  her  when  she  appeared  to  be 
under  the  influence  of  liquor.  I  don't  know  anything  about  tho 
character  of  Mrs.  Staats  for  sobriety.  I  never  heard  anything 
said  about  her.     She  was  confined  to  her  bedroom  when  I 
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^as  there.  She  was  not  able  to  do  anything.  She  gare  direc- 
tions as  to  her  family  matters,  they  came  in  and  asked  her.  I 
was  in  the  .cellar,  they  had  plenty  of  meat  and  batter  there.  I 
have  not  lived  with  Mrs.  Staats  at  any  time  since.  I  hare 
washed  for  Mrs.  Staats  since  she  has  been  living  at  Boand 
Brook,  while  at  her  house.  I  have  not  seen  her  drink  or  under 
the  influence  of  liquor.  While  at  the  homestead,  and  since  at 
Bound  Brook,  I  have  seen  Isaac  Staats  frequently  drink.  He 
was  in  the  habit  of  taking  long  and  severe  frolics.  Since  Le 
lived  at  Bound  Brook  1  have  seen  him  take  frolics.  I  see  him 
intoxicated  about  four  months  ago.  I  have  seen  him  three  or 
four  times  within  the  last  four  months.  I  did  not  at  these  times 
see  him  drunk.  He  did  not  appear  to  have  been  drinking.  Since 
living  at  Bound  Brook  they  sometimes  seemed  to  live  very  scant, 
and  sometimes  they  had  enough — Sometimes  they  had  not  enongh 
provisions  to  eat.  My  father's  name  is  Isaac  Long.  I  looked 
.  into  the  closet  to  see  what  provisions  there  were  in  the  house  and 
to  get  something  to  eat.  Mr.  Staats  worked  at  farming  work  while 
living  in  Bound  Brook.  He  worked  with  Benjamin  Giles*  I 
don't  know  how  many  days  he  worked  there  or  how  much  he  wis 
paid  for  it.  I  don't  know  of  his  working  at  any  other  place,  bat 
I  have  heard  of  his  working  at  one  other  place^  but  did  not  hear 
how  long  he  worked.  I  do  not  know  that  they  have  been  fur- 
nished with  provisions  from  the  homestead  since  they  lived  st 
Bound  Brook.  I  don't  know  how  long  they  have  lived  at  Bound 
Brook. 

In  chief— When  I  visited  them  at  the  homestead  Isaac  was 
drinking  a  good  deal.  I  never  saw  him  sober  there.  The  house 
they  lived  in  at  Bound  Brook  was  an  old  hatter's  shop.  There 
was  but  one  room  in  it  that  was  fit  to  live  in.  The  house  was 
very  open.  There  were  four  rooms  in  the  house.  The  two 
rooms  above  were  occupied  by  an  Irish  family,  and  after  tbcj 
moved  out  Mr.  Staats  moved  up  stairs.  Mr.  Staats  moved  in 
the  house  before  the  Irish  family  went  in. 

Samuel  Van  ^rsdale^  on  the  part  of  the  complainant,  being 
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flworn^  says — The  paper  shown  him,  marked  exhibit  B,  on  the 
part  of  the  complainant,  is  in  the  hand  writing  of  Reaben  H. 
Freeman.  I  have  compared  this  paper  with  the  account  book  of 
Isaac  Staats,  and  find  that  it  was  cut  out  of  the  book.  It  fits 
in  a  place  in  the  book.  It  is  the  same  kind  of  paper,  and  the 
same  ruling.  I  examined  the  book  this  day.  I  remember  when 
Mrs.  Staats  left  the  homestead.  There  was  there  at  the  time  5 
smoked  hams  and  5  shoulders.  There  was  a  barrel  and  a  half  cask 
of  pickled  pork.  There  had  been  more,  which  had  been  used.  Mr. 
Staats  killed  14  hogs  the  fall  before  she  left.  He  gave  one  to  Mr. 
Freeman,  and  I  think  sold  2  to  pay  his  tax.  I  never  found  any  want 
of  provisions  in  the  house  while  Mrs.  Staats  was  at  the  homestead. 
There  was  plenty  of  butter,  and  she  sold  a  good  deal  to  Mr. 
Carhart  and  some  to  Mrs.  Martin.  When  Mrs.  Staats  left,  the 
blacks  in  the  house  were  well  oflF  for  clothing.  I  went  with  Mr. 
Staats  and  his  wife  to  New  Brunswick.  They  bought  two  pieces 
of  muslin — thirty-three  yards  in  each.  They  also  bought  18 
yards  of  muslin  at  Dayton's.  He  bought  each  of  his  three  black 
boys  a  Sunday  suit,  and  each  two  every  day  suits.  I  never 
knew  them  to  be  scanted  in  any  way  while  I  live  there.  I  have 
known  Mr.  Freeman  to  come  there  and  get  two  hams.  I  have 
known  him  to  come  and  eat  at  the  table  while  Mrs.  Staats  was 
there,  somewhere  in  the  neighborhood  of  a  dozen  times.  Mr. 
Freeman  told  me  that  Mrs.  Staats  was  a  good  cook.  While  I 
was  in  the  family  everything  looked  very  well.  The  house  ap- 
peared as  good  as  houses  ordinarily  do. 

Cross-examined — I  am  not  interested  in  the  event  of  this  suit. 
I  have  not  advanced  money  to  carry  on  the  suit.  I  have  not 
said  that  unless  Mr.  Staats  gained  this  suit  I  would  be  ruined, 
or  words  to  that  effect.  Mr-  Staats  owes  me  eighty-eight  dollars 
and  sixty-nine  cents  for  work  on  his  farm,  and  for  nothing  else.' 
I  hold  his  note  for  this.  I  knew  a  person  named  Mrs.  Nixon. 
When  I  knew  her  she  lived  in  Hunterdon  county.  I  see  Mrs. 
•Nixon  when  I  went  to  Hunterdon,  as  I  have  stated  in  my  evi- 
dence in  the  state  of  the  case.  I  had  a  conversation  with  Mrs. 
Nixon  when  at  her  house*    I  was  acquainted  with  her  son.    She 
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asked  me  how  Mrs.  Staats  come  on.  I  asked  her  no  questions 
with  reference  to  Mrs.  Staats.  When  I  went  to  Hunterdon  I 
took  Mrs.  Staats  w*t^  me  and  left  her  at  Mr.  Updjke's.  She 
went  on  a  visit.  I  took  her  at  the  request  of  Mr.  Staats.  I 
used  to  go  up  frequently  in  that  neighborhood.  I  neyer  took 
Mrs.  Staats  but  the  once.  She  staid  about  a  week.  When 
Mrs.  Staats  lived  at  the  homestead  she  did  not  go  from  home  to 
stay  a  day,  but  this  one  time.  I  have  not  been,  and  am  not  now, 
security  for  Mr.  Staats  for  money. 

In  chief— I  never  see  Mrs.  Staats  drunk  while  I  was  there, 
nor  never  see  her  drink  any  ardent  spirits.  I  have  never  seen 
Mr-  and  Mrs.  Staats  quarrel :  they  used  to  have  some  words 
when  he  was  in  liquor. 

William  Thomson^  on  the  part  of  the  complainant,  says— I 
compared  the  paper,  marked  exhibit  B.  I  believe  it  has  been 
taken  from  the  account  book  of  Isaac  Staats.  The  paper,  and 
the  ruling  and  the  indentations  compared  precisely.  Previous  to 
Isaac  Staats'  making  a  deed  to  his  daughter  for  the  homestead 
farm  he  never  came  to  me,  either  by  himself  or  with  any  other 
person,  to  consult  with  me  about  the  manner  of  disposing  of  his 
property,  or  for  the  purpose  of  consulting  me  about  obtaining  a 
divorce  from  his  wife.  Mr.  Freeman  came  once  alone  to  see  me 
with  regard  to  the  property  of  Isaac  Staats.  I  did  not  bear 
about  the  manner  in  which  the  property  was  disposed  of  until 
after  the  business  had  been  done,  and  then  from  Isaac's  wife. 

Lawrence  V.  L.  Shepherd^  a  witness  on  the  part  of  the  de- 
fendants, being  sworn,  says — I  am  acquainted  with  Samuel  Van 
Arsdale  and  Isaac  Staats ;  Samuel  Van  Arsdale  formerly  lived 
with  Mr.  Staats  ;  I  hold  a  note  of  Isaac  Staats'  for  the  sum  of 
fifty  dollars ;  no  part  of  it  paid  5  Samuel  Van  Arsdale's  name  is 
on  the  note  ;  at  the  bottom  of  it.  I  have  the  note  with  me  at 
this  time,  but  I  refuse  to  produce  it ;  I  have  no  right  to  show  it, 
it  is  my  note.  It  is  my  own  business.  I  don't  know  that  I  have 
been  advised  not  to  show  the  note.    I  have  not  been  told  that 
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my  showing  it  would  endanger  the  recovery  of  the  note  ;  I  think 
my  showing  the  note  might  injure  me  ;  I  have  no  reason  for  not 
sho^ying  the  note  except  my  own  will  and  pleasure ;  I  have  shown 
the  note  to  Mr.  Freeman  and  a  witness,  and  that  must  suffice ; 
the  note  was  given  for  Mr,  Staats'  debt ;  he  took  the  money. 

Cross-examined — I  don't  know  that  Samuel  Van  Arsdale 
signed  the  note ;  I  did  not  see  him ;  Isaac  Staats  took  the  note 
and  brought  it  to  me  with  the  name  of  Samuel  Van  Arsdale  on 
it.  I  don't  know  that  Samuel  ever  told  me  he  had  signed  the 
note ;  the  note  is  dated  January  15, 1846  ;  I  think  Mr.  Staats 
^  told  me  he  wanted  the  money  to  get  an  injunction  to  stop  Mr* 
Freeman  from  cutting  off  the  wood  land. 

In  chief— '1  think  we  were  speaking  of  the  note,  and  Mr.  Van 
Arsdale  told  me  I  need  not  be  uneasy  about  my  note,  that  if  Mr. 
Staats  did  not  pay  it  he  would  ;  this  was  some  two  or  three  weeks 
or  perhaps  a  month  after  the  note  was  given ;  I  do  not  remem- 
ber the  time.  Samuel  Van  Arsdale  never  at  that  time  or  any 
time  denied  that  he  had  signed  the  note ;  I  did  not  ask  him 
whether  he  had  signed  it.  I  do  not  know  what  use  Mr.  Staats 
made  of  the  money  only  as  he  told  me ;  I  am  not  particularly 
acquainted  with  the  handwriting  of  Samuel  Van  Arsdale. 

Michael  Lawlery  a  witness  on  the  part  of  the  defendants,  being 
sworn,  says — I  was  at  work  on  the  homestead  farm  of  Isaac 
Staats  for  three  or  four  day^  ^in  the  month  of  July,  eighteen 
hundred  and  forty-two.  I  observed  that  Isaac  Staats  was  very 
much  in  liquor  ;  he  did  not  go  out  much ;  he  walked  about  and 
came  to  his  meals ;  this  was  his  appearance  and  situation  before 
Maria  his  wife  left  him.  I  observed  him,  I  think,  the  day  after 
she  left ;  he  had  then  rather  a  better  appearance ;  he  had  a  clean 
shirt  on,  was  shaved  and  washed.  I  saw  Mrs.  Freeman  there. 
I  don't  think  he  was  as  much  in  liquor  as  he  was  when  I  went 
there ;  I  think  he  still  drank  after  this  ;  I  saw  him  drink  only 
•  when  we  came  in  to  our  meals ;  I  did  not  see  him  drink  at  any 
other  time.    I  think  WHliam  Post,  who  was  at  work  there,  told 
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lum  ho  would  drink  himself  to  death,  if  he  did  not  stop ;  he  would 
not  Uve  long.    I  think  for  that  day  he  did  not  drink  as  much ; 
the  two  last  days  I  was  there  I  did  not  see  but  what  he  drank  as 
much  as  the  first  day  I  was  there ;  he  did  not  tell  me  for  what 
purpose  he  kept  a  club.     I  can't  say  that  I  see  any  evidence  of 
his  being  out  of  his  mind ;  I  was  in  the  house  so  little  of  the  time 
I  had  no  chance  of  seemg  much  of  him.    I  asked  him  for  my  pay 
when  I  was  done  my  work ;  he  told  me  he  hadn't  it  then,  but  if  I 
would  call  in  a  few  days  he  would  have  it  for  me ;  he  did  not^ask 
mo  how  many  days  I  had  worked  at  that  time ;  about  a  week 
after  he  did  ask  me ;  in  our  conversation  he  seemed  to  under- 
stand what  was  said;  I  could  not  see  but  what  he  understood^ 
what  he  said.    When  I  came  for  the  money  he  said  he  hadn^t  it, 
but  he  guessed  he  could  get  it  for  me,  and  I  supposed  he  was 
going  to  borrow  it  of  his  sister ;  he  went  into  another  room  and 
came  out  with  an  order  on  John  Creed  for  the  correct  amount. 
I  can't  say  which  sister  I  suppose  he  went  to  borrow  the  money 
of ;    I  can't  say  whether  or  not  the  prder  was  in  the  handwritmg 
of  Mr.  Staats ;  it  appeared  to  have  been  just  written.     I  pre- 
sented the  order  to  Mr.  Creed  and  he  paid  me  the  money  imme- 
diately.    I  am  not  acquainted  with  the  handwriting    of  Mr. 
Staats. 

Peter  CUckener^  on  the  part  of  the  defendants,  being  sworn, 
eays — I  have  had  a  conversation  with  Isaac  Staats  with  reference 
to  Maria  his  wife ;  the  time  after  she  first  left  his  home  and  was 
at  John  Tait's  I  frequently  seen  her  along  the  road  while  pass- 
ing from  here  to  Mr.  Staats' ;  she  wished  me  when  I  see  Mr. 
Staats  to  ask  him  if  he  would  not  take  her  back ;  the  first  time 
I  saw  him  I  asked  him  if  he  could  not  do  something  for  her ;  he  ' 
told  me  no.  I  told  him  he  ought  to  do  something  for  her  in  the 
situation  she  was  in ;  he  asked  me  if  I  would  take  her  and  board 
her,  that  he  could  not  have  her  there ;  I  said  I  would  not.  He 
did  not  give  any  particular  reason,  but  said  he  would  not  have 
her  in  the  house ;  I  do  not  know  that  he  said  anything  more  at 
that  time.  Some  time  after  Mr.  Freeman  had  moved  to  Staats' 
he  (Mr.  Staats)  came  to  my  house  and  asked  me  and  my  wife  to 
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vcome  and  sec  him,  that  every  thing  was  comfortable.  Mr.  Staats 
said  th^at  he  conld  turn  his  wife  into  the  fields  with  the  cows ;  he 
would  take  her  home,  but  he  could  not  take  her  in  the  house ; 
this  conversation  was  had  some  time  after  she  had  left  home ;  I 
think  about  the  time  she  was  leaving  Mr.  Tait's ;  I  do  not  know 
how  long  she  was  at  Tairs. 

Cross-examined — I  don't  know  that  he  was  exactly  sober  at 
the  time  we  had  the  conversation ;  he  had  not^  I  think,  been 
drinking  much. 

In  chief— I  can't  say  that  he  was  sober ;  he  seemed  to  know 
what  he  was  saying ;  we  had  quite  a  talk  together  at  the  time ; 
the  conversation  took  place  at  his  house  ;  no  other  person  present ; 
I  don't  recollect  the  time  of  day ;  it  was  in  the  forenoon  some 
time. 

Peter  Clickener  being  again  called  on  the  part  of  the.  defend- 
ants, says — Directly  after  Mrs.  Staats  left  her  home  Samuel 
Tan  Arsdale  came  to  my  house ;  I  said  to  him  you  have  had  a 
break  up  at  your  house.  I  asked  him  how  it  came ;  he  said  it 
went  so  that  they  could  not  live  so  any  more ;  he  said  if  she  had 
not  left,  he  would ;  they  lived  so  he  could  not  stay  ;  he  could  not 
get  his  clothes  on  Sunday  morning  in  time  to  go  to  church ;  she 
would  iron  them  on  Sunday  morning ;  nothing  else  in  particular 
was  said ;  we  talked  some  time  ;  what  little  I  saw  of  the  clothes 
of  the  blacks  they  were  quite  indifferent ;  I  was  not  much  there 
at  the  time ;  I  can't  say  but  what  they  had  enough  clothes ;  they 
seemed  to  be  quite  raggy. 

F   Cross-examined — I  have  known  Samuel  Van  Arsdale  for  ten* 
years ;  until  this  trial  people  have  thought  better  of  him  than 
they  have  since  ;  I  have  not  thought  so  well  of  him. 

In  chief— The  Samuel  Van  Arsdale  spoken  of  is  the  person 
"irho  was  a  witness  on  the  trial. 


844  FEEE3IAN  V.  STAATS.  [jUNE 

Doct.  Roht.  S.  Smithj  on  the  part  of  the  defendants,  being 
S^orn,  says — I  have  been  for  many  yeara  acquainted  with  Isaac 
Staats,  and  subsequently  with  Maria  Staats,  his  wife  ;  I  am  the 
family  physician ;   I  reside  in  Bound  Brook.     The  day  Isaac 
Staats  was  married  I  had  a  conversation  with  him  ;   he  said  that 
Mr.  Higgins  had  called  upon  him  affd  invited  him  up  to  marry 
his  present  wife*  as  she  was  in  a  particular  situation ;  she  then 
lived  with  Mr.  Higgins  ;   Isaac  said  ho  had  no  doubt  but  what 
others  had  had  illicit  connexion  with  her  and  that  the  oflfepring 
might  or  might  not  be   his  ;  he  named   John  Tait  and  Isaac 
Fisher  as  the  persons  who  had  had  the  illicit  intercourse  with 
his  intended  wife;  ho  said  under  such  circumstancea  he  did 
not  think  it  liis  duty  to  marry  I^er,  and  he  did  not  think  he  would 
marry  her ;  I  can't  say  how  soon  after  the  marriage  Isaac  brought 
his  wife  home ;   I  was  there  on  the  evening  of  the  day  he  did 
bring  her  home ;  I  was  there  repeatedly  after  he  brought  his 
wife  home ;  I  cannot  say  that  I  believed  her  to  be  a  very  tidy 
housekeeper  as  I  had  been  accustotned  to  see  there ;   I  should 
consider  her  as  careless  in  her  personal  appearance ;  I  know  but 
very  little  about  the  management  or  arrangement  of  the  family ; 
I  was  there  onlj^  on  my  professional  visits  ;  never  eat  with  them ; 
the  appearance  of  the  house  was  not  very  nice  ;  my  impression  is 
that  the  blacks  about  the  house  were  not  very  nice,  but  I  am 
not  positive ;   I  can't  make  any  estimate  as  to  the  quality  or 
quantity  of  their  clothing ;  I  have  no  date  for  so  doing.     I  fre- 
quently seen  Mrs.  Staats  after  she  was  separated  from  her  hus- 
band and  since  they  have  lived  together;  by  observing  her  I 
should  think  there  was  something  peculiar  about  her ;   that  she 
had  not  been  properly  educated,  but  I  have  never  seen  in  my 
presence  any  gross  impropriety  on  her  part.     I  have  never  seen 
her  in  a  state  of  intoxication.     I  remember  Mr.  Freeman  goiug 
to  the  house  where  Mrs.  Staats  resided  to  take  Isaac  Staats  from 
there  to  his  home  ;  he  had  been  taken  sick  there  with  a  bleeding 
at  the  nose  and  had  been  there  for  two  or  three  days  ;  Freeman 
came  to  my  house  and  told  me  he  had  come  to  take  Isaac  home 
and  he  could  not  get  admittance  to  the  house  and  requested  me 
to  go  with  him  for  the  purpose  of  getting  Isaac  to  the  wagon  ta 
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go  home  with  him.  It  was  dark  ;  I  do  not  recollect  whether  he 
had  a  bed  in  the  wagon ;  I  am  not  positive  whether  it  was  dark 
or  in  the  morning ;  I  went  in  the  house  and  asked  Mr.  Staats  if 
he  wished  to  go  home ;  he  said  he  did ;  just  at  that  time  Mrs. 
Van  Hordin  came  in  and  told  him  that  Mr.  Freeman  was  com- 
ing ;  ad  soon  as  Mrs.  Staats  heard  that  she  run  to  the  door  for 
the  purpose  of  fastening  it  with  a  knife  as  I  thought ;  about  that 
time  Freeman  arrived  at  the  door ;  he  pressed  from  the  one  side 
and  she  from  the  other ;  he  finally  opened  the  door  and  came  im 
Isaac  then  said  that  his  shoes  were  under  the  bed  and  he  wished 
them  got  for  him.  Freeman  started  to  get  the  shoes,  and  as  he 
was  going  to  the  bed  Mrs.  Staats  struck  him  on  his  breast,  atid 
he  called  upon  me  to  witness  it ;  she  opposed  them  in  putting  on 
his  coat ;  I  spoke  to  her  and  told  her  that  was  all  wrong ;  there 
was  no  further  opposition  made  and  he  was  taken  out  and  put  in 
the  wagon.  I  can't  say  how  long  after  the  separation  this  occur- 
red, or  how  long  before  they  lived  together  again.  I  think  Mr. 
Staats  remained  at  home  on  the  homestead  for  some  months  after 
this,  but  how  long  I  can't  say.  I  think  Mr.  Staats  was  assisted 
to  the  wagon,  but  not  carried ;  I  don't  think  he  was  drunk  at 
the  time  ;  my  impression  is  his  nose  had  been  bleeding.  I  have 
had  but  small  opportunity  of  seeing  the  conduct  of  Mrs.  Staats 
since  she  lived  in  Bound  Brook ;  I  have  called  occasionally  to 
see  the  children  when  they  were  sick  ;  I  see  nothing  very  pecu- 
liar at  these  times ;  her  reputation  hero  for  quiet  and  discreet 
conduct  has  not  been  very  good,  except  for  a  few  months  past  I 
have  heard  that  she  has  been  more  orderly  ;  this  is  the  neighbor- 
hood talk.  I  have  heard  that  there  has  occurred  breaches  of  the 
peace  in  the  house  occupied  by  her  and  her  husband.  Isaac 
Staats  up  to  the  present  time  is  considered  an  intemperate  man. 
I  have  frequently  seen  his  handwriting  and  seen  him  write  ;  I 
am,  I  think,  acquainted  with  his  signature.  (Being  shown  paper 
marked  exhibit  A,  on  the  part  of  the  defendants,  says  the  signa- 
ture to  the  paper  is  the  genuine  signature  of  Isaac  Staats.)  I 
have  no  doubt  of  this  ;  the  writing  in  the  body  is  not  the  writing 
^f  Isaac  Staats.  The  paper  marked  exhibit  B,  on  the  part  of 
efendants,  being  shown  him,  says  the  signature  to  the  assign^ 
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ment  on  said  paper  is  the  genuine  signature  of  Isaac  Staat  s 

Cross-examined — At  the  time  I  was  called  upon  by  Mr'  Free- 
man to  assist  in  getting  Isaac  away,  his  wife  was  much  excited, 
and  she  refused  to  admit  him  in  the  house ;  Freeman  succeeded  in 
getting  in  the  door  because  he  was  too  strong  for  her  ;  she  strug- 
gled as  long  as  she  could  on  one  side  of  the  door  and  he  on  th^ 
other,  and  he  finally  pushed  it  open ;  he  entered  the  house  with- 
out her  consent.  The  quarrelling  and  breaches  of  the  peace 
spoken  of  I  have  heard  grew  out  of  a  difficulty  between  Isaac  and 
a  foreign  family  that  lived  in  the  same  house  ;  the  house  was  no 
way  comfortable  for  two  families.  It  had  been  an  old  hatter's 
shop ;  this  was  the  disorderly  conduct  I  had  reference  to.  I 
think  Mrs.  Staats  is  high  tempered,  pretty  spunky.  I  was  Mr. 
Freeman's  family  physician  while  he  lived  with  Isaac  Staats-  I 
can't  say  the  time  of  year  I  was  called  upon  by  Mr.  Freeman 
to  assist  in  getting  Isaac  home,  but  they  had  fire  in  the  room ;  I 
had  no  difficulty  in  getting  in.  Mrs.  Staats  let  me  in  without 
any  trouble.  I  don't  think  Mr.  Staats  has  continued  as  intem- 
perate as  when  he  lived  on  the  farm  ;  nothing  like  as  much  so, 
from  what  I  have  seen.  When  Isaac  lived  on  the  homestead 
he  would  get  so  bad  from  intemperance  that  they  would  send  for 
me  as  a  physician  ;  since  he  has  lived  in  Bound  Brook  this  has 
not  been  the  case,  and  therefore  I  judge  he  is  not  so  intemperate ; 
with  one  exception  I  was  sent  for  as  a  physician  since  he  has  lived 
in  Bound  Brook.  I  think  he  has  lived  in  Bound  Brook  two 
years  ;  at  the  time  he  told  me  he  had  been  sent  for  to  marry  his 
wife  I  considered  him  sober ;  he  was  married  the  same  day  as  I 
have  understood,  I  should  say  Mrs.  Staats  was  five  or  six  and 
twenty  when  she  was  married.  I  think  Mr.  Freeman  and  his 
wife  lived  in  the  family  of  Mr.  Staats  for  some  years  after  they 
were  married.  I  am  certain  they  did ;  they  lived  there  until 
after  the  death  of  Mr.  Staats'  first  wife ;  some  of  Mrs.  Free- 
man's children  were  bom  there ;  my  impression  is  that  all  her 
children  were  born  on  the  homestead  farm  but  one.  I  was  the 
physician  at  the  birth  of  all  the  children.  The  first  birth  Mr. 
htac  Staats  paid  me  for  my  services.    Mrs.  Freeman  is  rathe 
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a  delicate  woman,  although  her  health  is  pretty  good.  I  think 
for  a  while  after  Mr.  Freeman's  marriage  ho  was  up  in  Sussex 
County,  as  I  have  understood.  After  that  I  think  he  worked  on 
the  farm  with  Mr.  Staats.  My  impression  is  that  Mr.  Freeman 
was  not  a  great  while  in  Sussex.  Mr.  Freeman  is  a*  clergyman, 
as  I  have  understood.  When  Isaac  Staats  and  his  wife  lived  on 
the  homestead  farm  he  was  for  a  great  deal  of  time  in  a  state  of 
intoxication.  I  have  seen  at  other  houses  the  blacks  and  whites 
a  little  ragged.  When  I  was  a  boy  my  clothes  would  get  ragged, 
and  the  same  since  I  have  been  a  man. 

In  chief — I  should  think  one  family  could  get  along  very  well 
in  the  house  occupied  by  Mr.  Staats  in  Bound  Brook.  I  have 
heard  the  neighbors  say  that  Mrs.  Staats  was  noisy  along  the 
road  at  other  times  than  when  occasioned  by  the  connection  with 
the  foreign  family.  I  have  heard  Mrs.  Staats  use  abusive  lan- 
guage, but  I  have  no  recollection  of  hearing  her  use  profane 
language.  At  the  time  Freeman  went  to  take  Isaac,  her  language 
was  violent ;  she  called  him  by  abusive  epithets.  I  have  no 
doubt  it  was  best  that  Isaac  should  go  home  at  the  time.  I  have 
understood  that  Mr.  Freeman  was  preaching  while  in  Sussex.  Ho 
is  of  the  Protestant  Episcopal  Church.  So  far  as  I  have  seen  the 
conduct  of  Mr.  Freeman  and  his  wife  towards  Isaac  Staats  has 
always  been  respectful  and  kind.  They  always  nursed  him  and 
treated  him  kindly.  I  have  never  seen  anything  otherwise.  I 
express  no  opinion  as  to  Isaac's  natural  disposition,  but  intem- 
perate people  are  apt  to  be  pctulent,  and  I  should  think  fre- 
quently unmanageable.  I  should  say  that  Isaac,  when  under  the 
influence  of  liquor,  is  very  self-willed  ;  that  he  will  have  his  own 
way.  My  professional  visits  were,  generally  short  and  I  have 
not  had  the  same  opportunity  of  judging  as  those  who  lived  with 
him. 

Cross-examined — I  would  not  call  the  house  Isaac  lived  in  in 
Bound  Brook  a  good  house  for  me  to  live  in.  I  recollect  on 
several  occasions  of  hearing  Mrs.  Staats  speak  of  Mr.  Freeman 
and  use  violent  language ;  one  time  when  he  burst  in  the  door 
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upon  her.  I  consider  her  an  ignorant  woman.  I  thought  it 
best  for  Isaac  to  go  home  because  1  thought  Mrs.  Freeman  would 
nurse  him  with  more  judgment  than  his  wife.  There  was  every- 
thing about  the  house  that  I  required  in  my  attendance  on  him, 
and  that  was  a  few  rags,  a  little  syrup,  and  a  spoon.  Her  family 
consisted  of  herself  and  child  ;  a  colored  family  occupied  the  back 
part  of  the  house.  Mrs.  Staats  occupied  but  one  room  ;  it  had 
things  necessary  in  it.  There  was  a  bed,  table,  some  chairs  and 
a  stove ;  what  else  I  don't  know.  I  believe  Mrs.  Freeman  bad 
an  abundance  of  everything.  I  was  once  called  to  Scaats'  house 
when  ho  lived  on  the  homestead  to  dress  a  wound  which  I  was 
told  was  inflicted  on  him  by  Mr.  Freeman. 

In  chief— -Tha  wound  was  inflicted  the  night  he  brought  his 
wife  home.  Isaac  was  drunk  when  I  saw  him  on  that  evening. 
He  was  not  violent  or  abusive  in  his  language.  He  was  bleeding 
profusely  and  was  ungovernable  with  respect  to  keeping  the  ban- 
dages on  his  wounds.  I  have  no  recollection  of  hearing  Mrs. 
Staats  use  violent  or  abusive  language  except  towards  Mr.  Free- 
man* 

John  H.  Voorhees^  on  the  part  of  the  defendants,  being 
sworn,  says — I  now  reside  and  have  for  many  years  resided  in 
Bound  Brook.  I  have  the  charge  of  the  house  called  the  old 
hatter's  shop  as  the  attorney  of  Peter  Marselius  who  owns  it.  I 
rented  it  to  Isaac  Staats  and  his  wife  two  years  ago  this  spring. 
It  was  a  tolerably  comfortable  house.  There  are  better  and 
worse  houses.  It  is  a  two  story  frame  house.  It  was  built  for 
a  hatter's  shop.  The  building  was  put  up  new  since  I  have 
lived  in  Bound  Brook.  The  building  contains  four  rooms,  two 
above  and  two  below ;  one  room  below  and  two  above  are  filled 
in,  plastered  and  whitewashed ;  the  other  room  below  is  lined 
with  boards.  A  family  lived  in  the  house  a  part  of  the  time 
with  Isaac  Staats  that  called  themselves  English.  They  got  in 
with  the  consent  and  permission  of  Mr.  Staats.  I  rented  the 
house  to  him  and  I  could  not  let  any  ono  in  without  his  consent, 
and  I  told  him  they  might  go  in  if  he  was  willing.    They  went  in 
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on  the  joint  application  of  Isaac  and  the  Englishman.  It  was 
not  my  movement  or  request.  I  Tvas  not  in  the  house  more  than 
two  or  three  times  during  the  two  years  Isaac  Staats  lived  theie. 
I  heard  from  the  store  opposite  the  house  the  fracas  between 
Mrs.  Staats  and  Mrs.  Dickson.  There  was  considerable  noise. 
It  was  protracted  for  some  time.  They  both  came  to  me  to  com- 
plain. Mrs.  Dickson  came  first  and  expressed  herself  much 
ashamed'  about  it,  that  there  should  be  such  a  noise,  and  she 
should  be  concerned  in  it.  Mr.  Staats,  I  think,  came  the  next 
day.  I  don't  think  I  went  over  to  the  house  at  that  time.  The 
object  in  the  first  application  as  I  thought  was  to  me  as  a  magis- 
trate. I  put  them  off,  not  having  authority,  not  being  a  Justice. 
I  was  and  am  now  a  Judge  of  the  Court.  I  have  frequently 
since  heard  a  noise  and  loud  talking  in  the  house.  I  have  heard 
Mrs.  Staats'  voice  in  anger.  She  generally  talked  pretty  loud. 
I  don't  know  that  I  ever  entered  the  house  on  occasion  of  the 
disturbances.  I  have  went  there  to  talk  about  the-rent.  I  can't 
say  anything  particular  about  the  appearance  of  things  in  the 
house.  They  lived,  I  suppose,  as  they  wanted  to  live.  They 
had  a  bed  and  a  table  and  chairs.  It  was  rather  in  a  common  style 
they  appeared  to  be  fixed.  I  should  think  their  style  of  living 
was  otherwise  than  orderly  from  the  noise  I  have  heard  about  the 
house  from  time  to  time.  Mrs.  Staats'  appearance  was  pretty 
common.  She  W(is  slovenly  in  her  dress,  generally  speaking* 
She  looked  rather  otherwise  than  nice  and  tidy.  I  have  fre- 
quently seen  Mr.  Staats  intoxicated  since  he  lived  in  Bound 
Brook.  I  have  not  seen  him  within  the  last  two  or  three  months 
much  out  of  the  way.  He  moved  more  than  a  month  ago  from 
the  village,  and  I  have  understood  he  has  moved  to  a  house  on  the 
back  part  of  the  farm  formerly  occupied  by  him.  I  don't  know 
that  I  have  ever  seen  Mrs.  Staats  intoxicated.  Sometimes  she 
has  acted  a  little  strange,  but  I  don't  know  that  she  was  under 
the  influence  of  liquor.  I  have  never  seen  her  drink  any  liquor. 
I  would  have  supposed  at  times  that  she  was  under  the  influence 
of  liquor,  or  else  I  could  not  account  for  her  being  so  noisy.  For 
the  first  year  or  year  and  a  half,  she  was  often  heard  in  the 
street  talking  loud,  but  for  the  last  two  or  three  months  there 
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has  be()n  a  great  cliangc.  I  have  heard  DOtbing  of  her.  She 
would  not  conduct  herself  in  a  turbulent  manner,  only  she  would 
talk  loud.  She  would  frequently  have  errands  in  the  street,  and 
she  would  have  her  little  boy  running  after  her,  and  she  would 
sometimes  halloo  at  the  boy.  I  can't  say  she  was  noisy  on  Sun- 
days, as  I  do  not  reside  on  the  front  street  on  Sunday,  my  dwel- 
ling house  being  on  the  back  street.  I  have  heard  a  good  many 
people  speak  of  their  conduct  being  bad,  and  there  being  more  or 
less  noise  about  the  house  ;  that  they  considered  it  was  not  a 
well  kept  house.  This  was  the  general  understanding  bo  far  as 
my  information  goes.  There  were  two  Irish  families  that  suc- 
cessively occupied  the  house  with  Staats  after  the  English  family 
left.  The  one  family  I  understood  they  took  in  as  boarders. 
The  woman  was  confined  there,  the  man  turned  out  to  ht  a  great 
drunkard,  and  they  would  not  let  him  come  in  the  house.  He^ 
was  drunk  and  crazy,  and  he  tried  to  force  his  way  into  the  house 
and  Mrs.  Staats  battled  him  off.  I  heard  Mr.  Staats  say  tbat' 
he  had  boarded  Dickson  and  his  wife,  and  he  had  not  paid  him. 
On  one  occasion  I  was  creditably  informed  that  Mr.  Staats  in- 
tended to  let  a  disreputable  family  in  the  house  with  him,  and  I 
went  to  him  and  forbid  it,  and  he  denied  his  intending  to  do  so. 
The  character  of  this  family  was  notoriously  bad  ;  so  considered 
in  our  neighborhood.  1  am  acquainted  with  the  hand  writing  of 
Mr.  Staats.  I  have  seen  him  write.  Being  shown  paper  marked 
exhibit  A,  says  the  signature  thereto  is  the  genuine  signature  of 
Isaac  Staats.     I  have  no  doubt  paper  B  the  same. 

Cross-examined — I  don't  think  the  writing  in  the  body  of  the 
paper  (exhibit  A)  is  the  writing  of  Isaac  Staats.  The  English 
family  never  paid  me  any  rent.  They  bargained  to  pay  Mr. 
Staats  one  dollar  per  month.  Dickson  said  he  had  paid  Isaac 
rent,  and  showed  me  Isaac's  receipt  for  a  part  of  the  rent,  which 
had  Isaac's  genuine  signature  to  it,  and  Isaac  said  he  had  not 
paid  any  rent.  The  last  Irish  family  that  was  in  the  house  went 
in  with  Isaac's  consent,  under  an  agreement  to  pay  eight  dollars 
rent  until  the  first  day  of  April.  It  was  agreed  that  Isaac  should 
take  the  east  end  of  the  house.    When  I  went  there  to  warn  him 
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out  I  found  Isaac  living  up  stairs.  This  Tras  a  peaceable  family 
and  I  know  of  no  difficulty  between  them  and  Isaac  and  his  wife. 
There  is  but  one  front  door  to  the  house.  There  is  a  back  door. 
I  don't  know  of  any  means  of  support  that  Isaac  and  his  wife  has 
except  their  hands.  I  have  heard  that  he  has  his  support  from 
Mr.  Freeman.  I  have  frequently  seen  Mr.  Freeman's  wagon 
delivering  bundles  at  the  door,  which  I  supposed  were  provisions ;. 
bags,  &c.,  and  also  I  have  seen  wood  sent  there.  I  can't  tell 
where  Freeman  got  these  things  from  ;  common  fame  says  he  got 
them  from  the  farms,  and  the  farms  he  got  of  Isaac  Staats ;  I 
have  heard  of  no  difficulty  since  the  last  family  resided  in  the 
house.  This  family  were  reported  to  be  quiet,  peaceable  people 
before  they  moved  in,  or  I  would  not  have  consented  to  their 
going  in.  ilrs.  Staats  had  naturally  a  loud,  strong  voice.  I 
belie i^e  it  is  not  very  uncDmmon  for  women  to  be  noisy  when  they 
think  they  are  imposed  upon.  I  don't  know  that  I  have  seen 
Isaft;  intoxicated  since  the  holidays. 

In  chief— I  was  a  witness  in  the  ejectment  trial  between  these 
parties.  So  far  as  I  have  seen  of  Mrs.  Dickson  I  thought  she  wa& 
a  peaceable,  decent"  turned  woman.  She  said  to  me  that  Mrs. 
Staats  had  scalded  her,  and  showed  the  mark  on  her  face,  which 
came  pretty  near  to  being  a  blister.  I  can't  say  much  about 
Dickson.  He  appeared  to  be  a  crank  John  Bull  of  a  fellow.  He 
wa8  a  teacher  by  profession.  He  taught  school  a  quarter  at 
Weston.  I  have  heard  he  could  not  get  a  license.  I  have  seen 
Mr.  Staats  but  seldom  since  the  holidays  ;  perhaps  two,  three  or 
four  times ;  perhaps  more. 

Cross-examined — I  have  heard  that  Dickson  was  a  shoemaker. 

Hiram  Bu^h^  on  the  part  of  the  defendants,  being  sworn, 
says — I  am  a  tailor -by  trade.  I  live  in  Bound  Brook  and  do 
business  there.  I  have  made  some. clothes  for  Isaac  Staats. 
After  they  were  made  they  laid  in  my  shop  for  a  long  time. 
There  is  a  coat  there  now  which  has  been  there  close  to  two 
years.     I  have  asked  Mr.  Staats  several  times  to  take  it  away 
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When  I  first  asked  Lim  about  it  he  sai 
vised  him  not  to  take  it  as  it  might  h 
between  him  and  Mr.  Freeman  resp.ectii 
has  said  that  he  had  no  convenient  ph 
me  to  keep  it.  When  Mr.  Freeman  fi 
to  make  the  clothes  Mr.  Staats  refused 
I  believe  I  have  cut  two  suits  for  him  ii 
•made  for  him.  I  think  they  were  made 
I  have  seen  them  in  the  possession  of  Isi 
I  cut  for  Mr.  Staats  were  of  common  clo 
wear.*  The  coat  which  I  have  on  han 
This  coat  has  always  been  subject  to  hi 
it  at  any  time  he  called  for  it. 


John  Busk,  on  the  part  of  the  defend? 
I  live  in  Bound  Brook.  I  am  a  hatt 
engaged  in  that  business.  Mr.  Isaac 
hats  of  me.  He  once  ordered  a  hat  of 
a  long  time.  He  did  not  call  for  it  and 
time  after  this  Isaac  Staats  came  to  n 
said  that  Mr.  Thomson  had  told  him  t 
he  would  pay  for  it.  I  made  the  hat. 
Mr.  Freeman  came  to  see  me  and  ask< 
spoken  for  a  hat.  I  told  him  that  he  1 
had  not  taken  it.  He  asked  me  if  I  1 
I  said  I  had  not  and  that  I  was  then  i 
Thomson's  order.  Mr.  Freeman  said  1 
then  asked  me  what  kind  of  a  hat  it  w 
was  eighteen  or  twenty  shillings  ;  I  am 
aaid  if  Isaac  wished  a  better  hat  I  mus 
as  he  wanted.  He  said  he  wished  him  t< 
ble  hats  and  he  would  pay  for  them.  I 
to  him  what  \o  buy  or  where  to  buy.  A 
way,  either  hats  or  caps,  I  must  let  bin: 
for  them.  This  conversation  was  beti 
^g^']     (The  testimony  enclosed  in  bracl 
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•plainant.)    I  made  a  hat  for  Isaac  this  spring  and  charged  it  to 
Mr.  Freeman. 


Martha  Ross^  on  the  part  of  the  defendants,  being  sworn*,  says 
— ^I  have  been  acquainted  with  Isaac  Staats  ever  since  he  was  an 
infant.  I  can  remember  him  when  he  was  my  son-in-law,  and  I 
can  remember  yet.  I  remember  having  a  conversation  with  him 
not  many  weeks  before  his  last  marringe.  He  told  me  that  he 
had  a  mind  to  change  his  condition.  I  told  him  he  had  a  right. 
I  then  asked  him  who  it  was.  He  told  me  it  was  a  girl  about 
twefity-two  years  of  age.  He  would  not  tell  mo  who  it  was ;  but 
signified  that  she  was  a  girl  of  low  standing,  as  I  understood  it. 
I  did  not  know  whether  he  meant  poor  or  what.  He  said  she 
iras  of  a  low  stamp,  or  words  to  that  effect.  From  what  be  did 
say,  I  understood  she  was  of  a  low  character.  The  conversation 
took  place  in  my  own  house.  I  had  a  conversation  with  him  in 
my  own  house  about  the  time  his  wife  left  him.  He  had  then 
been  living  at  the  homestead,  and  his  wife  was  living  there  with 
him,  Is  I  expect,  for  I  had  not  heard  of  her  leaving  there.  He 
said  a  good  deal.  He  came  to  ask  my  advice.  He  said  the 
woman  ho  had  did  not  take  good  care  of  the  things.  He  meant 
his  wife.  He  had  been  married  so  short  a  time  and  she  had  cost 
him  so  much.  He  named  six  hundred  dollars.  He  told  me  he 
had  killed  two  as  good,  beeves  as  he  wished  to  kill,  and  as  much 
pork  as  he  had  been  used  to  kill,  the  last  fall,  and  that  he  was 
out  of  meat,  and  that  harvest  was  coming  on.  He  said,  I  have  no 
meat,  no  lard,  no  tallow,  no  candles ;  and  that  he  had  no  meat 
for  his  harvest  hands,  and  he  would  have  to  buy.  He  said  his 
negroes  were  naked  for  shirts  ;  that  he  had  bought  three  pieces 
of  muslin  and  that  they  were  now  naked.  I  thought  from  what 
he  saia  that  the  muslin  had  not  been  made  up.  I  don't  recollect 
that  he  said  anything  about  their  other  clothing.  I  advised  him 
to  keep  liquor  out  of  his  house ;  have  none  for  his  family,  him- 
self, his  hands,  or  his  visitors.  He  sat  some  time  with  elbows 
on  his  knees  and  his  face  in  his  hands  and  considered  for  some 
time  and  then  raised  up  and  said  that  it  could  not  be  done.  It 
was  not  long  after  this  before  I  learned  he  had  advertised  hor» 
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Some  time  after  Mr.  and  Mrs.  Freeman  lived  at  the  homestead 
I  was  there.  Justice  Dunn  came  there  to  collect  an  acconnt. 
He  was  a  wagon  maker  and  lived  near  my  house.  He  spoke  to 
Isaac  Staats  about  the  payment  of  this  account.  Mr.  Staats 
said  you  must  call  on  Mr.  Freeman  for  the  payment,  for  I  have 
•made  all  my  property  into  his  hands,  and  he  is  to  pay  all  mj 
•debts.  I  suppose  he  was  as  sober  as  he  ever  was.  I  did  not  see 
any  liquor  about  the  house.  He  was  then  living  with  Mr.  Free- 
man. I  cannot  say  how  long  I  was  there ;  it  might  hare  been  a 
week  and  perhaps  longer.  It  was  several  days.  He  seemed 
then  to  be  living  very  comfortable.  Everything  appeared  to  be 
right.  He  was  waited  on  at  table  first  by  Mr.  Freeman.  He 
was  sober  all  the  time  I  was  there.  I  was  there  several  times 
and  I  never  see  him  in  liquor  while  he  lived  with  Mr.  Freeman. 
I  made  several  visits,  sometimes  a  week  at  a  time.  He  always 
appeared  to  be  sober  and  contented.  I  see  Isaac  Staats  at  Mr. 
Freeman's  last  fall,  in  the  fore  part  of  October,  or  last  of  Sep- 
tember. He  came  for  provisions.  I  see  him  get  bread,  butter, 
meat,  and  I  think  a  goose ;  he  asked  for  eggs,  but  did  not  get 
any.  I  understood  that  there  were  no  eggs,  as  the  fowls  hid 
been  burned  at  the  time  the  barn  was  burnt. 

Cross-examined — I  am  the  gi'and-mother  of  Mrs.  Freeman.  I 
will  be  eighty  years  of  age  on  the  twentieth  of  June  next.  When 
he  came  to  talk  to  me  about  getting  married  I  thought  he  was 
sober.  I  can't  say  he  was  entirely  sober.  When  he  (Isatc 
Staats)  came  to  ask  my  advice,  after  his  marriage,  I  took  him  to 
be  sober.  I  have  no  acquaintance  with  his  wife.  I  never  spoke 
to  her  but  once,  and  that  was  shortly  after  he  was  married.  He 
married  a  stranger  to  me.  I  never  heard  of  her  name*  After 
Isaac  had  talked  to  me  about  his  getting  married,  I  went  over  to 
Bee  him,  and  I  and  his  sister  Phebe  tried  to  persuade  him  to  put 
off  getting  married  until  he  was  better  acquainted  with  the  woman, 
and  before  I  left  him  he  said  he  thought  he  would.  % 

m 

In  cMef-^l  have  known  Samuel  Van  Arsdale  since  he  was  a 
little  boy.     When  he  lived  with  my  son  James  he  often  came  to 
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866  me.  While  he  lived  ^ith  Isaac  Staats  he  did  not  come  but 
once.  I  beard  him  say  he  did  not  want  to  eat  Mrs.  Staats' 
cookery. 

Exhibits  made  in  the  above  cause  by  the  defendants  before  me 
itnd  marked  April  25, 1848  : — 

Exhibit  A,  an  order  on  Mr.  Hartwell,  signed  by  Isaac  Staats. 
'^  By  Policy  of  Insurance  to  Isaac  Staats,  assigned  to 
%  Reuben  H.  Freeman. 

^''      C,  Mortgage  from  Reuben  H.  Freeman  to  Isaac 

Staats. 
^^        D,  Deed  from  Isaac  Staats  to  Isaac  Staats  Freeman* 
^'        E,  Deed  from  Isaac  Staats  to  Margaret  Freeman* 

The  further  examination  of  witnesses  in  the  above  cause  ad- 
journed, by  consent  of  parties,  to  Wednesday,  the  third  day  of 
May  next,  10  o'clock  A.  M.,  at  the  house  of  Philip  F.  Fisher, 
Middlebrook. 

Wednesday,  May  3, 1848 — Parties  appeared  pursuant  to  ad- 
journment, and  the  examination  of  witnesses  continued  in  the 
presence  of  William  Thomson,  Esq!,  solicitor  of  complainant, 
«nd  William  H.  Leupp,  Esq.,  solicitor  of  defendants. 

Richard  Staats,  a  witness  on  the  part  of  the  defendants,  being 
Bworri,  says — I  formerly  lived  with  Isaac  Staats.  I  left  him 
sbout  4  years  ago.  I^have Jived  with  Mr.  Richard  Vail  in  Green 
Brook  since  I  left  Staats ;  also  with  Edward  Stille  near  New 
Brunswick.  I  now  live  with  Isaac  Brokaw  in  Somerset.  County. 
In  the  year  eighteen  hundred  and  forty-two  I  lived  with  Isaac 
JStaats.  Mr.  Staats  and  his  wife  Maria  were  living  at  the  time 
on  the  homestead  farm.  His  wife  lived  with  him  there  a  year, 
and  I  lived  with  them  during  that  year.  I  had  but  one  shirt 
during  the  time,  and  t\^fkt  one  I  borrowed  of  Harry,  who  lived 
with  the  Miss  Staats  in  another  part  of  the  house.  I  wore  that 
4shirt  three  weeks  before  it  was  crashed.    When  I  took  the  shirt 
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oT  to  bo  washetl  I  Lad  a  part  of  a  sliirt  to  wear,  which  only  cover- 
ed rny  shoulders.  I  had  one  pair  of  pantaloons,  which  were  all  in 
pieces.  I  had  an  old  jacket,  wliioh  was  in  bad  order.  I  had  no 
coat,  but  hi\d  to  wear  my  master's  coat.  I  had  one  pair  of  stoci- 
ings  and  one  pair  of  shoes.  The  stockings  were  in  pieces  and 
raf^gcd.  T  could  not  get  my  clothes  washed  and  mended  properly. 
Mrs.  Staats  was  too  lazy  to  wash  them.  There  was  a  black 
woman  there  to  wash  named  Betty  Staats.  She  washed  all  she 
knew  to  wash.  She  was  busy  with  other  things.  While  I  lived 
with  Sir.  Staats  I  saw  Sirs.  Staats  once  in  liquor.  She  would 
swear  and  carry  on  and  threaten  to  knock  me  over.  Sh^^ffered 
to  strike  mc  once  and  I  run  out  of  her  way.  I  cat  in  the  kitchen* 
Willie  I  was  at  my'meals  she  would  sit  in  the  comer  and  use  the 
chamber  pot.  On  some  days,  in  the  summer  time,  it  would  be 
nine  o'clock  before  I  would  get  my  breakfast.  She  would,  some- 
times, lie  sprawled  on  the  floor.  Sometimes  he  would  be  on  a 
scale  and  would  not  let  his  wife  come  in  the  room,  and  she  would 
lie  on  the  kitchen  floor.  She  has  laid  on  the  kitchen  floor  all 
Bight.  There  was  beds  up  stairs  where  she  could  have  gone  to 
instead  of  lying  in  the  kitchen.  During  the  nights  Mrs.  Staats 
slept  in  the  kitchen,  my  uncle,  Franouts  Van  Derben,  was  in  the 
kitchen.  Jack  also  slept  in  the  kitchen.  After  Mr.  and  Mrs. 
Freeman  came  back  Jlrs.  Staats  would  swear  and  bless  Mr. 
Freeman.  She  would  call  him  everything;  a  crazy  devil  and  a 
son  of  a  bitch.  He  would  not  say  anything  to  her,  and  she 
would  keep  on  saying  these  things  until  he  would  get  out  of  her 
sight.  I  left  the  house  because  I  had  no  clotlies  to  vcear  on 
Sunday.  I  went  down  to  Newark.  Was  gone  three  or  four 
days.  I  came  back  there  again  to  see  how  they  would  use  me 
there.  I  was  not  used  much  better  after  I  came  back.  There 
■was  not  much  got  for  my  meals,  and  what  was  got,  was  nasty 
and  not  fit  to  eat.  Isaac  Staats  about  half  the  time  had  nothing 
on  his  shoulders ;  no  shirt  on  which  covered  his  shoulders.  He 
laid  in  bed  generally  on  a  scale.  He  was  frequently  on  a  scale. 
Samuel  Van  Arsdale  lived  there  when  I  did.  I  have  heard  him 
tell  Mrs.  Staats  she  must  be  a  little  m5re  nicer  about  the  meals. 
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Cross-examined — I  have  lived  the  last  winter  at  Mr.  Free- 
man's. I  left  there  the  first  of  last  April.  The  reason  I  did 
not  say  I  had  lived  with  Mr.  Freeman  was  I  did  not  think  of  it. 
I  left  Mr.  Stelle's  because  I  went  away  and  staid  two  or  three 
days,  and  he  said  he  did  not  want  me  because  I  was  not  steady 
enough.  He  did  not  discharge  me  because  he  said  I  was  such 
a  liar  he  could  not  believe  anything  I  said  and  he  would  not  have 
me  about  him.  Lewis  Smock,  Betty,  Jack  and  Frank  lived  with 
Mr.  Staats  while  I  lived  there.  They  are  all  colored  people. 
The  night  Mrs.  Staats  slept  in  the  kitchen  I  slept  there  till  about 
twelve  o'clock  and  then  I  went  up  stairs  to  bed.  She  would 
sleep  in  the  kitchen  almost  every  night  or  two.  When  he  was 
quarrelling  with  her,  the  other  black  persons  were  in  the 
kitchen.  Sometimes  Isaac  would  get  mad  at  her  and  would  keep 
her  out  in  the  kitchen ;  would  not  let  her  come  in.  I  have  seen 
her  use  the  chamber  pot  in  the  kitchen  almost  every  morning  or 
two.  The  other  blacks  were  present.  I  saw  her  drunk  once 
but  I  did  not  see  her  drink.  I  have  seen  her  drink,  but  not  at 
that  time.  I  have  seen  her  drink  liquor  twice.  There  was 
plenty  of  liquor  about  the  house.  Isaac  was  pretty  much  on  a 
scale  all  the  time  his  wife  lived  there.  He  began  to  wind  up 
after  she  was  gone.  He  wound  up  a  day  or  two  after  she  left 
He  got  sober  and  staid  so  for  a  while,  but  I  do  not  know  how 
long.  His  wife  left  him  before  harvest.  Isaao  was  sober  dur- 
ing harvest.  I  left  there  the  next  spring.  Can't  say  dEaetly 
what  time.  Isaac  did  not  commence  drinking  Itbfore  I  went 
away. 

In  c&ie/*— When  he  was  sober  I  could  not  see  that  he  had 
drank  any.  He  might  drink  a  good  deal  without  being  drunk 
and  without  my  seeing  him.  I  can't  tell  my  age.  I  have  known 
Isaac  Staats  for  several  years.  I  went  there  when  I  was  a  small 
boy.  He  has  always  been  in  the  habit  of  drinking  ever  since  I 
have  known  him.  During  the  time  his  wife  lived  with  him  on 
the  fftrm  he  would  sometimes  work  on  the  &rm.  Sometimes  I 
would  hear  Mr.  Staats  and  his  wife  qitorel  with  one  another. 
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She  would  occasionally  go  off  on  a  Tisit  and  stay  most  all  day. 
I  don't  remember  of  her  staying  all  night. 

Jack  Staats,  a  witness  on  the  part  of  the  defendants,  bdog 
sworn,   says — I  am  past  twenty-one  and  not  twenty-two.   I 
think  I  lived  with  Isaac  Staats  in  the  year  eighteen  hundred  tad 
forty-two,    I  lived  on  the  farm  from  the  time  I  was  bom.   I 
left  there  in  November  last.    I  think  Mrs.  Staats  lived  on  tie 
farm  a  year  and  better  or  two  years.    Dick  lived  there  whoi  I 
did.     While  Mrs.  Staats  lived  there  I  had  one  shirt.    Igotc^ 
more  after  a  while.    I  had  but  one  for  a  month,  and  it  wvs  not 
washed  during  that  time,  because  I  had  no  other  to  wear.    When 
Mrs.  Staats  went  away  I  had  but  one  shirt.    I  had  one  poor  vest 
My  coat  was  middling  good.    My  stockings  were  not  good.   My 
clothes,  generally,  were  ragged.    My  meals  were  pretty  good. 
Mrs.  Staats'  sister  generally  got  the  meals.    I  have  known  Mrs. 
Staats  to  sleep  in  the  kitchen  several  nights.    I  have  known  lier 
to  use  the  chamber  pot  while  we  were  at  our  meals.    In  the  same 
room.    I  can't  say  exactly  how  late  it  would  be  sometimes  before 
we  would  get  our  breakfast ;  perhaps  nine  or  ten  o'clock  before 
we  could  get  out  to  work,  because  we  could  not  get  our  breakfast 
earlier.     Mrs.  Staats  would  not  get  up  till  late  in  the  monuBg. 
I  have  seen  her  sometimes  drink  rum.     Two  or  three  times  a 
day.     I  did  not  see  her  stagger,  but  she  would  be  kind  of  wild. 
I  can't  say  I  ever  sec  her  sleep  on  the  floor  in  the  day  time.   I 
have  never  heard  her  quarrel  with  her  husband,  but  he  would 
eometimos  find  fault  with  her.    He  would  tell  her  to  dress  hersdf 
up  and  look  decent.    She  said  she  had  not  clothes  to  do  it.   He 
told  her  she  could  get  clothes.     She  said  she  had  no  monej  to 
get  them  with.     He  said  he  could  give  her  money.     She  thea 
got  clothes.     He  would  sometimes  find  fault  with  her  about  Ae 
work  not  being  done  up.     She  said  she  done  all  she  could  do 
during  the  day.     He  said  if  she  tried  she  could  get  it  done,  A« 
days  were  long  enough.    She  said  you  know  I  do  my  best  and 
do  all  I  can.     He  said,  I  think  you  don't  try  much.     I  can't  say 
that  he  found  fault  with  anything  else.    She  would  call  Mr. 
Freeman  everything  she  could  lay  her  tongue  to.     She  would  call 
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him  a  pauper — said  he  ought  to  he  shot  with  gun,  and  then 
throw  the  gun  away  as  it  would  not  be  fit  to  shoot  anything  else. 
She  would  call  him  a  devil  and  a  son  of  a  bitch.  I  can't  say 
I  have  ever  heard  her  call  him  a  God  damn  vagabond  or  a  repro- 
bate. After  she  left  there  she  would  come  down  for  things  and 
then  she  would  give  him  a  spat — she  would  swear  at  him  (Free- 
man.) Sometimes  she  would  swear  at  me.  She  would  call  me 
a  damn  nigger  frequently,  when  she  got  out  of  humor  with  me. 
Sometimes  she  would  threaten  to  knock  me  over.  She  threaten- 
ed me  once  and  came  after  me  with  the  butcher  knife.  She  said 
if  I  did  not  behave  myself  she  would  cut  me  with  it.  I  meant  I 
had  behaved  myself.  I  told  her  I  would  tell  Mr.  Staats.  She 
said  I  could  tell  him  as  quick  as  I  pleased.  I  did  tell  him.  He 
told  her  she  had  better  be  careful.  She  said  she  wanted  the 
niggers  to  obey  her.  I  had  not  refused  to  obey  her.  I  generally 
done  everything  she  told  me.  Sometimes  during  the  harvest  of 
eighteen  hundred  forty-two  he  was  drunk,  and  sometimes  he  was 
sober.  I  don't  remember  seeing  Mr.  Staats  at  work  in  the 
orchard  at  this  time  pitching  hay.  I  now  live  with  Mr.  Stelle. 
Have  been  there  about  a  month.  Before  going  there  I  staid  at 
my  father's  a  while  at  Harris'  lane.  I  worked  with  Mr.  Lelaw's 
last  winter,  and  when  not  there  I  was  at  my  father's. 

Cross-examined — I  lived  on  the  farm  with  Mr.  Freeman  until 
I  left  there  last  fall.  I  don't  know  but  what  Isaac  Staats  drank 
a  great  deal  in  the  summer  and  fall  of  eighteen  hundred  and 
forty-two.  I  think  he  was  drunk  pretty  much  all  the  time,  ofiF 
and  on  so.  He  always  worked  in  harvest  till  that  year,  but  did 
not  work  any  in  that  harvest.  It  was  owing  to  his  drinking  so 
much.  He  would  drink  sometimes  for  a  week.  He  drank  during 
the  course  of  the  fall  of  that  year.  I  often  went  for  rum  for  him. 
I  would  get  a  gallon  at  a  time,  at  Mr.  Lewis  A.  Tucker's  in  Bound 
Brook.  Sometimes  I  would  get  it  at  Mr.  Van  Arsdale's.  There 
was  a  barrel  of  rum  brought  from  New  Brunswick  by  Phineas 
Annin,  but  I  can't  say  who  sent  for  it.  Phineas  lived  with  Mr. 
Freeman.  Mr.  Freeman  was  home  at  the  time.  I  think  he 
knew  of  it.    I  helped  to  put  the  rum  in  the  cellar.    Phineas  and 
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I  think  Mr.  Freeman  helped  too.  My  sister  went  the  most  of  the 
time  to  draw  the  rum  for  Isaac.  She  would  fetch  it  in  a  tin 
basin  and  pour  it  in  tf  jug.  Isaac  kept  the  jug  in  his  own  room. 
He  could  not  go  and  draw  it  himself,  because  he  was  intoxicated. 
I  can't  say  I  ever  saw  Mrs.  Freeman  draw  any  of  the  rum,  but  I 
think  she  did  draw  some.  I  can't  say  I  ever  saw  Mr.  Freeman 
draw  any. 

In  chief— 1  can't  say  whether  or  not  Isaac  Staats  sent  for  the^ 
barrel  of  rum.  I  think  it  was  got  at  Mr.  Runyon's.  Mr.  Staats 
did  not  go  with  the  wagon  when  the  rum  was  got.  Isaac  Staats 
used  to  send  me  for  the  rum  when  I  got  it  by  the  gallon.  No 
other  person  ever  sent  me.  I  got  the  rum  before  the  barrel  was 
got.  I  did  not  get  any  after.  Mr.  Staats  was  often  in  the 
habit  of  taking  long  frolics  before  eighteen  hundred  and  for^- 
two.  I  think  that  Isaac  Staats  always  worked  in  harvest  before 
eighteen  hundred  and  forty-two.  He  would  be  out  in  the  field 
with  his  hands.  Can't  say  that  he  mowed  any.  He  pitched 
hay.  He  never  would  cradle,  but  he  would  rake  sheaves.  .  He 
would  superintend  the  other  hands,  but  would  not  work,  except 
as  I  have  stated. 

Hiram  Jfixouy  on  the  part  of  the  defendants,  being  sworn, 
says — I  live  near  Quakertown,  in  Hunterdon  County.  I  am  the 
son  of  Mrs.  Harrott  Nixon.  I  was  acquainted  with  Maria 
Matthews  before  she  married  Isaac  Staats.  She  worked  at  our 
house  for  my  mother  for  about  six  months.  I  remember  Samuel 
Van  Arsdale  being  on  a  visit  at  my  mother's  house  in  the  month 
of  August  or  September,  eighteen  hundred  and  forty-two  or  forty- 
three,  I  can't  say  which,  exactly,  he  asked  me  some  questions 
about  Maria  Matthews,  the  wife  of  Isaac  Staats.  He  asked  me 
what  was  thought  of  her.  I  think  I  told  him  she  was  not  a  great 
deal  thought  of  with  some  young  folks.  I  can't  say  as  to  her 
reputation.  Her  character  was  bad  as  I  have  heard  some  people 
gay.  I  can't  say  as  to  her  general  character^  Q^e$tion — What 
were  the  particular  charges  made  against  her  reputation  1  This 
question  was  objected  to.     Answer — I  have  heard  that  she  would 
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tell  things  that  was  not  so.  I  can't  say  that  I  have  heard  she 
Tras  intemperate.  I  can't  say  that  the  young  people  would  not 
associate  with  her,  but  I  have  heard  one  or  two  say  they  did  not 
wish  to  be  in  her  company — the  reason  that  she  would  tell  things 
that  was  not  so.  I  remember  once  that  she  went  to  the  Quaker- 
town  store  while  she  worked  for  us  and  bought  her  a  new  dresS; 
and  she  came  home  to  my  mother  and  told  her  that  she  had  got 
a  new  dress,  and  that  either  she  or  her  father  had  bought  it. 
My  father  the  next  day  was  up  at  Quakertown  store,  and  Mr. 
Waterhouse,  the  merchant,  told  him  that  Maria  had  bought  a 
new  dress  and  had  it  charged  to  him :  this  my  father  told  me. 
My  father  came  home,  and  I  think  asked  Maria  what  she  xueant 
by  getting  such  things  charged  to  him,  and  then  saying  that  she 
or  her  father  had  bought  them,  or  words  to  that  effect.  He  sud 
to  her  why  did  you  not  have  them  charged  to  me  and  then  come 
out  and  say  so  and  not  say  you  had  them  charged  to  your  father 
or  that  you  had  bought  them  1  He  told  her  she  must  never  do 
80  again,  but  if  she  was  willing  to  go  on  and  work  it  out  he  would 
settle  it.  I  think  he  owed  her  but  little,  if  anything,  at  the 
time.  I  have  heard  her  swear  while  she  lived  with  us.  I  can't 
say  that  I  named  these  things  to  Samuel  Van  Arsdale,  not  these 
particular  things.  I  can't  say  whether  the  account  I  gave  to 
Samuel  Van  Arsdale  of  Maria  was  favorable  or  imfavorable.  I 
asked  Samuel  Van  Arsdale  how  Maria  and  her  husband  were 
getting  along.  I  think  he  said  bad  enough.  I  am  sure  he  did. 
Then  I  talked  on  and  one  word  brought  on  another,  until  he  said 
that  if  slie  went  on  in  the  same  manner  she  did,  or  something  to 
that  amount,  she  would  ruin  her  husband  :  that  she  could  throw 
out  with  a  teaspoon  as  fast  as  he  could  bring  in  with  a  scoop 
shovel.  He  talked  about  her  affairs  and  their  living.  He  said 
that  they  would  milk  in  the  pails  and  would  let  the  milk  stand  in 
the  pails  until  the  pails  were  wanted,  and  then  they  would  throw 
the  milk  into  the  swill  barrel  or  strain  it.  Sometimes  the  milk 
would  fftaud  until  it  was  green.  He  said  a  good  deal  about  her, 
but  I  can't  recollect  what  was  all  said,  but  what  he  did  say  was 
to  her  disgrace,  as  I  took  it.  He  did  not  say  anything  about  heri 
actings  at  Camp  Meeting.    He  did  not  say  that  he  had  been  re- 
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quested  to  come  and  enquire  about  her 
why  he  nftide  the  enquiries.     He  did  not 
Staats  desiring  a  divorce  from  her.     I 
visit  was  after  they  were  married. 

Cross-examined — I  can't  tell  how  o 
lived  at  my  house.  It  appears  to  me  il 
years  ago  when  she  lived  there.  I  tliin 
of  twenty  years.  She  stayed  andwork^ 
our  folks  about  the  dress.  She  gencr 
Her  parents  were  very  poor.  I  don' 
against  her  character.  I  don't  know  thi 
plaint  about  her  work  while  she  lived  w 

Harriot  jVixow,  on  the  part  of  the 
says — I  remember  Samuel  Van  Arsdah 
staying  all  night.  I  can't  say  how  lonj 
Isaac  Staats  was  married.  I  can't  say 
Mathews,  the  wife  of  Isaac  Staats,  li 
with  me  for  a  few  months.  Samuel  Vai 
any  questions  about  Maria.  I  heard  hi 
ily  about  her,  but  I  do  not  recollect  anj 
was  said.  I  think  there  was  something 
think  I  told  them  it  was  not  as  it  had  b< 
and  that  it  was  not  theft.  My  boys  ar 
ing  about  her.  I  understood  tliat  on< 
years  old,  had  represented  it  to  Samuel 
or  that  they  understood  it  so.  I  rcpliec 
uel,  that  it  was  a  mistake,  that  they  < 
they  spoke,  for  I  told  them  that  she  had  f 
and  stated  that  Squire  Nixon  had  tolc 
dress,  and  she  got  some  few  yards  of  < 
dress,  and  when  I  saw  the  things  she  h: 
she  had  got  them,  and  she  replied  her  1 
her.  After  she  said  that  her  father  he 
husband  went  to  the  store  and  they  a 
Maria  Matthews  to  get  these  things.     1 
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tbey  must  not  let  her  have  anything  without  an  order.  My  hus- 
band said  nothing  to  Maria  after  his  return.  He  was  not  in 
the  habit  of  having  any  conversation  with  my  girls.  IVIy  hus- 
band told  me  to  talk  to  Maria  about  it.  I  did  talk  to  her  in 
private.  I  says  to  her,  Maria  I  am  sorry  you  have  told  me  such 
a  story,  and  I  feel  it  my  duty  to  warn  you  against  such  things. 
I  told  her  that  she  had  told  us  a  story  in  this,  that  she  had  gone 
to  the  store,  and  when  she  was  owing  us  three  dollars  had  run  us 
in  debt  about  six  dollars,  and  then  saying  that  her  father  had 
given  her  the  things.  She  began  to  cry,  and  replied  that  she 
would  make  it  all  right.  She  did  stay  and  make  it  all  right. 
This  was  the  correction  I  made  about  the  theft.  I  did  not  con- 
sider her  nice  and  tidy  in  her  habits.  She  was  young.  She 
would  step  out  once  and  a  while  a  nights  and  be  gone  an  hour  or 
so.  We  had  near  neighbors,  and  she  said  she  had  been  there. 
I  told  her  I  would  not  puw  up  with  it.  She  then  quit  going  out 
at  nights.  She  would  frequently  go  out  on  Sundays  and  leave  mo 
alone ;  sometimes  for  a  whole  day.  I  never  heard  anything  par- 
ticular alleged  against  Maria,  only  that  she  was  not  possessed  of 
as  much  judgment  or  mother  wit  as  some  other  girls  in  the  neigh- 
borhood of  her  age.  I  feel  confident  in  saying  that  the  young 
people  in  the  neighborhood  who  thought  anything  of  their  char- 
acter were  not  willing  to  associate  with  Maria.  I  never  heard 
that  her  family  had  discarded  her  until  after  she  was  married 
and  they  told  me  they  had  heard  of  her  bad  conduct.  Maria's 
family  told  me  instances  of  her  bad  conduct.  I  mean  her  sister 
and  her  sister-in-law.  I  never  discovered  while  she  lived  with 
me  that  she  was  fond  of  drink.  My  husband's  name  was  Wil- 
liam Nixon.  He  died  about  nine  years  ago.  We  kept  a  public 
house  in  Quakertown  for  a  number  of  years.  Wo  did  not  live 
in  Quakertown  when  Maria  lived  with  us. 

Cross-examined — ^I  think  Maria  was  about  fourteen  years  of 
age  when  she  lived  with  me.  Her  parents  were  poor  people.  I 
do  not  know  the  cause  of  the  young  people  not  wishing  to  associ- 
ate with  Maria,  except  she  was  poor,  and  perhaps  they  thought 
she  did  not  conduct  herself  as  she  ought  to  do.    The  most  re- 
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spectable  class  of  society  of  young  peeople  shunned  her  com- 
pany, but  I  do  not  know  for  what  cause.  I  do  not  know  anything 
Against  her  moral  character.  I  had  but  little  acquaintance  vidi 
her  until  she  came  with  me.  Her  sister  and  sister-in-law  said 
that  they  thought  she  did  not  act  very  prudent  and  take  care  of 
things,  and  that  she  might  do  better  than  she  did.  They  laid 
nothing  else. 

In  Chief— I  don't  remember  ever  hearing  her  use  profaae 
language.    She  knew  I  would  not  approve  of  it. 

Bridget  Donnelly^  on  the  part  of  the  defendants,  beiagBwora, 
says — ^I  lived  in  the  house  of  Isaac  Staats  while  he  lived  in 
Bound  Brook,  from  the  first  of  November  till  the  first  of  Apnl 
last.     They  left  there  before  I  did ;  about  three  weeks  before. 
I  saw  Mrs.  Staats  sell  a  pair  of  pillows  while  I  was  there.    She 
got  eighteen  pence  for  them.    They  were  feather  pillows.    I  do 
not  know  what  they  were  worth.     She  also  sold  a  ^kein  of  yarn 
to  Thomas  McGuire  for  one  shilling.    I  don't  know  what  it  was 
worth.     While  I  was  there  part  of  the  time  they  lived  peaceable 
and  sometimes  they  quarrelled.     Sometimes  there  were  blsckft 
there  at  the  house.    When  they  quarrelled  they  swore  a  little  at 
one  another.     He  would  sometimes  get  drunk.     I  never  see  her 
drunk.    I  have  seen  her  take  a  little  rum  when  she  had  been 
washing  and  was  afraid  the  baby  would  take  cold.     One  ni^t 
when  I  came  home  I  found  Mrs.  Staats  out  of  the  house  in  the 
street,  and  she  went  in  my  part  of  the  house  and  she  told  me  her 
husband  had  driven  her  out.     Sometimes  she  would  call  me  up 
to  make  peace  between  them.     Sometimes  by  day  and  sometimes 
by  night.     Mr.  Staats  never  struck  me.    I  never  heard  him  say 
anything  about  the  father  of  the  child,  but  I  heard  him  cast  up 
a  man  to  his  wife,  and  I  asked  Mrs.  Staats  what  it  meant,  and 
she  said  he  was  drunk  and  did  not  know  what  he  was  saying.  He 
said  to  his  wife  that  if  she  wanted  to  sec  Tait  he  was  in  Klme'a 
that  afternoon  and  she  could  see  him,  and  she  said  she  did  not 
want  to  see  him  at  all.     He  has  not  mentioned,  as  I  heard,  about 
Tait  being  the  father  of  the  child.    I  told  Mrs.  Ress  that  Mr. 
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Staats  had  talked  to  his  wifo  about  Tait,  and  that  if  she  wanted 
to  see  him  he  was  in  at  Kline's.  When  I  lived  in  the  house  with, 
them  they  always  appeared  to  have  enough  provisions,  except, 
when  Mr.  Staats  having  taken  a  glass  too  much,  and  had  not 
gone  to  the  farm  to  get  them.  I  expect  Mr.  Staats  fetched  his 
provisions  from  Mr.  Freeman.  He  went  almost  every  day,  but 
I  cannot  say  how  often  he  went.  I  have  seen  Dick,  who  lived  at 
Mr.  Freeman's  fetch  her  things  three  times.  I  expect  the  wood 
was  brought  from  the  farm.  Dick  sometimes  helped  Mr.  Staats, 
and  my  husband  helped  him  once,  but  I  do  not  know  where  they 
bought  it  from.  I  expect  they  had  plenty  of  wood.  I  did  not 
see  any  lack  of  it.  Mr*  Staats  would  go  off  to  work  sometimes, 
but  I  do  not  know  how  often  or  where  he  went.  It  was  in  the 
winter  time  and  I  did  not  see  him  go  to  work  very  often. 

Jane  Doty^  on  the  part  of  the  defendants,  being  sworn,  says — 
During  the  time  Mrs.  Staats  lived  on  the  homestead  I  have  heard 
her  use  profane  language  freqi]kently.  I  have  heard  her  make 
threats  against  the  family.  She  said  she  would  kill  me  and  all 
the  rest.  She  once  hea]:d  some  conversation  in  our  room  when 
we  were  talking  to  Isaac,  and  she  said  ^^  it  was  a  damn  lie,  you 
would  not  say  it  and  face  me."  The  conversation  was  respecting 
them,  but  I  do  not  know  what  it  was.  When  Mrs.  Staats  left 
the  negroes  had  not  any  shirts.  They  wore  their  winter  coats  in 
the  summer  time  to  cover  their  ragged  shirts.  Me  and  my  sis- 
ters assisted  in  making  shirts  for  the  negroes  after  Mrs.  Staats 
went  away.  There  was  a  great  deal  of  muslin  in  the  house  at 
the  time  she  went  away.  She  was  very  slovenly  in  her  personal 
appearance.  Sometimes  she  was  not  fit  to  be  iseen,  and  some- 
times she  looked  tolerably  decent.  She  was  generally  very  dirty. 
I  was  sworn  as  a  witness  in  the  ejectment  cause  between  these 
parties.  I  do  not  know  whether  Isaac  and  his  wife  lived  peace- 
ably or  quarrelsome.  I  never  went  in  their  part  of  the  house. 
I  don't  recollect  of  hearing  them  quarrel. 

Cross-examined — We  try  to  keep  things  very  nice  about  our 
premises.    I  am  a  sister  to  Isaac  Staats.    His  wife  left  him  be- 
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fore  haryest.  We  did  not  associate  with  Mrs.  Staats  while  she 
lived  there.  I  have  seen  in  her  front  rooms ;  they  looked  yerj 
well>  hut  I  never  was  in  her  kitchen  or  dairy,  and  can  say  nothing 
about  them  from  my  own  knowledge. 

In  chief — I  was  in  one  room  and  in  the  entry.  They  looked  as 
they  always  had  done.  Isaac  never  introduced  her  to  us,  and 
she  never  came  to  see  mc,  and  I  did  not  go  to  see  her.  I  was 
never  acquainted  with  her.  Her  reputation  was  bad.  I  never 
heard  of  her  before  she  came  there  to  live. 

Eliza  CoddingtoTiy  on  the  part  of  the  defendants,  being  sworn, 
says — After  Isaac  Staats  and  his  wife  separated  I  was  at  the 
house  of  Mr.  Freeman,  on  the  back  farm,  for  three  weeks  and 
three  or  four  days.  It  was  not  quite  two  weeks  after.  I  was 
employed  in  making  coats,  pantaloons  and  vests  for  the  hlack 
boys.  They  appeared  to  be  very  destitute  of  clothing.  They 
had  none  to  cut  out  by.  I  had  to  cut  out  by  guess.  I  enqiured 
for  patterns  to  cut  by  and  they  said  they  had  none.  They 
brought  me  in  a  pair  or  two  of  pantalooni,  but  they  were  so  much 
worn  that  they  were  no  guide.  I  was  employed  by  Mrs.  Free- 
man the  same  fall,  but  I  do  not  recollect  how  long  I  was  there. 
I  think  it  was  more  than  one  day.  I  can't  tell  how  Isaac  Staats 
was  at  the  present  visit. 

Cross-examined — When  I  was  at  Mr.  Freeman's  I  altered  two 
dresses  for  Mrs.  Freeman.  I  don't  know  where  the  stuflF  was 
got  to  make  the  clothes  for  the  negroes.  I  was  frequently  at  the 
homestead  about  these  times,  and  have  been  frequently  since. 
They  always  treated  Isaac  Staats  kindly  in  my  presence,  as  far 
as  I  observed. 

Sarah  Baylesj  on  the  part  of  the  defendants,  being  sworn, 
says — I  am  a  sister  of  Isaac  Staats.  We  tried  to  persuade 
Isaac  not  to  get  married.  He  said  he  was  determined  to  marry 
her,  and  she  was  one  of  the  lowest  of  the  low.  He  would  often 
Bay  after  he  was  married  that  he  would  have  to  put  his  property 
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out  of  his  hands  to  save  it,  as  she  was  wasting  it,  and  he  was 
afraid  she  would  waste  it  all  as  she  was  going  on.  He  said  she 
would  ruin  him.  I  have  heard  her  often  use  profane  language^ 
swearing  much.  I  have  never  heard  such  swearing  as  I  have 
heard  from  her.  She  used  awful  language.  She  threatened  to 
shoot  me ;  said  she  was  determined  to  shoot  me.  She  went  away 
on  the  sixth  of  July  of  her  own  accord,  so  far  as  I  know.  In 
August  Isaac  and  Samuel  Van  Arsdale  took  her  in  a  waggon  ta 
Quakertown.  Isaac  said  he  was  going  to  take  her  there  to  stay. 
She  had  returned  after  she  first  went  away ;  was  gone  two  or 
three  days.  He  did  not  receive  her,  but  met  her  at  the  door 
and  ordered  her  to  be  gone.  He  told  her  she  should  never  come 
there  again.  He  had  a  cane  in  his  hand  and  held  it  up  and  told 
her  to  be  gone  in  a  threatening  way,  so  that  she  run  for  it.  Some 
of  the  sisters  were  present.  I  don't  recollect  which  ones.  Isaac 
asked  me  to  go  into  the  cellar  to  oversee  the  milk  and  butter. 
It  looked  awful ;  I  could  not  describe  it.  I  found  it  very  dirty, 
and  the  milk  and  cream  had  stood  so  long  that  they  were  very 
offensive.  I  caused  tin  patty  pans  and  basins  to  be  taken  out  of 
the  ash  hole.  They  were  very  dirty  ;  not  fit  to  be  used.  I 
found  a  great  many  things  in  the  oven  shed ;  pocket  handker- 
chiefs and  child's  clothing,  very  dirty.  The  black  woman  would 
not  wash  them,  and  I  told  her  to  go  and  burn  them.  I  found 
several  flannel  shirts  for  the  child ;  they  were  made  with  slits 
for  the  arm  holes,  not  sewed.  They  were  used  in  this  way,  and 
when  dirty  throwed  away.  I  was  there  and  superintended  the 
house  for  Isaac.  The  black  woman  done  the  work  under  my  di- 
rections. I  did  not  find  any  meat  in  the  house,  but  some  bones. 
There  was  not  a  whole  ham  or  shoulder.  I  directed  Betty  to  get 
some  meat,  and  she  cut  a  little  off  the  ham  bones,  as  much  as 
she  could  get.  Mrs.  Staats  was  very  dirty  in  her  appearance 
and  dress.  The  blacks  were  very  nearly  naked.  They  were 
very  ragged.  They  had  not  a  change  of  clothing.  I  assisted 
in  making  clothing  for  them.  After  Mr.  and  Mrs.  Freeman 
took  possession  things  were  altered  just  as  they  used  to  be — 
very  much  improved — as  they  were  when  the  first  Mrs.  Staats 
was  there.    After  Mr.  and  Mrs.  Freeman  returned  Isaac  had  his 
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room  and  had  everything  very  comfortable.  He  would  drink, 
ax^d  always  will.  He  would  be  very  rational  for  several  days, 
and  appeared  to  be  comfortable  and  happy,  and  then  he  would 
begin  to  drink  as  usual.  On  the  day  the  deed  was  made  I  do 
not  recollect  making  any  remark  at  the  dinner  table  about  Isaac 
de0ding  away  his  property.  I  was  affronted  with  him  and  did 
not  speak  to  him.  I  don't  recollect  of  saying  myself,  or  of  hear- 
ing any  of  my  sisters  say,  that  Isaac  was  conveying  away  his 
property,  and  that  he  was  in  a  pretty  condition  for  doing  it, 
that  he  was  as  drunk  as  a  fool. 

Cross-examined — I  don't  remember  of  anything  being  said  of 
that  kind.  He  was  more  rational  on  that  morning  than  I  had 
seen  him  for  some  time.  He  was  quite  drunk  in  the  afternoon 
of  the  day.  He  was  generally  under  sail.  I  did  not  speak  to 
him  that  morning.  I  was  angry  with  him.  I  told  him  that  he 
had  the  care  of  my  property,  and  as  he  could  not  take  care  of 
his  own  property,  he  should  not  take  care  of  mine.  He  said  he 
ought  to  pay  at  least  one  half  that  was  lost  of  my  property.  I 
thought,  as  he  was  putting  his  property  out  of  his  hands,  I  would 
not  get  anything  he  had  promised  me.  Mr.  Freeman's  wagon 
brought  the  barrel  of  rum  from  New  Brunswick,  but  I  do  not 
know  who  bought  it.  I  can't  tell  for  whose  use  it  was.  Mar- 
garet wished  to  have  it  so  that  she  could  hand  it  out  herself. 
Isaac  did  not  keep  as  much  drunk  during  the  time  the  barrel  of 
rum  lasted  as  he  did  when  he  sent  and  got  it  by  the  gallon.  I 
went  in  to  see  the  wife  when  she  was  sick.  I  never  visited  her. 
She  said  she  would  shoot  me,  because  it  was  my  fault  that  Isaac 
had  drove  her  away.  I  went  into  the  garret  to  see  how  things 
looked.  The  parlor  looked  as  usual.  She  hardly  ever  went  in 
that.  I  looked  in  the  cask  where  the  hams  and  shoulders  were 
kept.  I  did  not  see  any  meat,  and  the  blacks  said  there  was 
none.  I  did  not  examine.  There  was  nothing  there  but  cobs. 
I  know  no  reason  why  Isaac  called  his  intended  wife  the  lowest 
of  the  low.  I  had  never  heard  of  her  until  about  a  week  before 
he  married  her.  I  never  speak  to  Mrs.  Staats  when  I  see  her» 
I  have  not  seen  her  in  a  long  time.    I  do  not  want  her  back  again. 
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I  never  said  when  Isaac  brought  his  wife  home,  after  he  was  mar- 
ried, that  I  would  have  them  separated  before  the  end  of  the  year,. 
I  never  said  anything  like  it.  * 

Mary  Smith  StaatSj  on  the  part  of  the  defendants,  being 
sworn,  says — I  am  the  sister  of  Isaac  Staats.  Isaac  said  he 
would  marry  her — that  she  was  one  of  the  lowest  characters — 
but  he  would  marry  her  and  brbg  her  there.  He  said  he  would 
marry  her  for  spite.  He  referred  to  Reuben  Freeman.  I  told 
him  perhaps  his  spite  would  fall  on  his  own  head.  When  Mr. 
Staats  came  there  I  think  the  negroes  had  plenty  of  clothing. 
When  she  went  away  they  were  very  scantily  clothed.  They 
had  hardly  any  clothing.  I  don't  suppose  the  blacks  had  any 
shirts  as  Isaac  came  and  asked  us  to  make  some  shirts  for  them 
as  soon  as  she  left.  He  begged  us  to  act  like  sisters  to  him,  as 
we  used  to  do,  and  said  his  negroes  had  no  clothing.  I  and  mj 
sisters  assisted  in  makbg  shirts  for  the  negroes.  I  was  in  th& 
celkr  after  she  went  away.  It  was  not  in  a  very  good  condition. 
Everything  was  dftty.  Mrs.  Staats  was  very  slovenly  in  her 
appearance.  Her  clothes,  generally,  were  very  untidy ;  ^t  times 
she  was  tidy  enough.  When  she  first  went  away,  I  think  she 
went  of  her  own  accord.  She  staid  one  or  two  nights.  She  came 
back  very  early  in  the  morning.  I  did  not  hear  Isaac  say  any- 
thing to  her  when  she  went  away.  When  she  came  back  he 
refused  to  let  her  come  in.  He  told  her  she  should  go  awary  and 
she  went.  I  think  he  had  a  stick  in  his  hand.  I  have  frequently 
heard  Mrs.  Staats  swear  and  use  profane  language.  I  think  I 
heard  her  say  the  morning  she  went  away  that  she  would  shoot 
Mrs.  Bayles,  as  she  was  the  cause  of  her  being  driven  away» 
She  was  in  a  great  passion.  I  have  heard  her  and  seen  her  act 
as  if  she  might  be  drunk,  as  no  person  but  one  that  was 
drunk  would  act. 

Cross-examined — I  never  see  her  drink  any.  I  donH  say  she 
was  drunk,  because  I  did  not  see  her  drink.  Isaac  was  angry  at 
Mr.  Freeman  when  he  said  he  would  get  married ;  he  never 
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seemed  to  like  Mr.  Freeman.    I  don't  remember  that  they  at 
that  time  had  been  quarrelling. 

In  chief— I  nerer  heard  Isaac  advise  with  Freeman  about  his 
affairs.  I  don't  Jcnow  that  he  treated  Freeman  with  reserve  and 
kept  him  at  a  distance.  When  Isaac  refused  to  let  his  wife  come 
in,  myself,  Mrs.  Bayles,  Isaac  and  his  wife  were  present ;  I  don't 
recollect  of  any  other  person  being  present.  Mrs.  Staats'  sister 
went  away  and  came  back  with  her. 

Cross-examined — Isaac  said  his  intended  wife  was  one  of  the 
lowest  characters,  as  I  think.  I  don't  remember  that  Mrs. 
Bayles  was  present.  The  family  were  sitting  around,  but  I 
don't  know  that  Mrs.  Bayles  was  there.  I  don't  know  that  she 
was  not  there. 

Phebe  Staats^  on  the  part  of  the  defendants,  being  sworn,  says 
— I  am  the  sister  of  Isaac  Staats.  I  was  but  very  seldom  in  his 
house  when  he  and  his  wife  lived  on  the  homestead.  I  went  into 
the  cellar  as  soon  as  she  went  away  the  last  time  :  things  did  not 
look  very  well  in  the  cellar :  looked  as  if  they  were  neglected.  I 
do  not  know  that  they  vrere  offensive.  The  negroes  were  very 
bad  off  for  clothing :  they  had  no  change,  and  what  they  wore 
were  very  dirty.  When  she  was  gone,  I  and  my  sister  made 
them  clothing.  Mrs.  Staats,  in  a  general  way,  looked  very 
slovenly. 

Elizabeth  Rossj  on  the  part  of  the  defendants,  being  sworn, 
'says — I  am  the  daughter-in-law  of  Mrs.  Martha  Ross,  a  witness 
examined  in  this  cause.  I  sat  by  when  Isaac  Staats  told  mother 
he  had  a  mind  to  change  his  situation.  She  told  him  he  was  free 
to  do  as  he  pleased.  He  said  he  was  going  to  marry  a  young 
girl  twenty-two  years  of  age.  He  did  not  name  her  :  he  said 
she  was  one  of  the  lowest.  I  don't  recollect  of  his  saying  any- 
thing else.  After  he  was  married  I  heard  him  say  to  Mrs.  Ross 
that  he  had  not  been  married  two  years  to  her,  and  that  he  had 
killed  two  beeves  and  as  many  hogs  as  he  had  been  used  to  kill : 
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that  harvest  was  coining  on,  an3  that  he  had  no  meat  for  his  • 
hands,  and  no  lard,  no  candles.     He  said  he  had  hought  three 
pieces  of  muslin,  and  that  his  negroes  were  naked,  without  clothes 
and  without  shirts,  and  what  to  do  he  did  not  know. 

Presco  Wright  J  on  the  part  of  the  complainant,  being  sworn, 
says — After  the  execution  of  the  deed  from  Isaac  Staats  to  Reu- 
ben H.  Freeman,  I  lived  with  Mrs.  Bajles,  the  sister  of  Isaac 
Staats,  in  the  year  eighteen  hundred  and  forty-five  and  six.  I 
heard  Mrs.  Bayles  say  that  Isaac  Staats  was  as  drunk  as  a  hog 
at  the  time  he  signed  the  deed  to  Mrs.  Freeman,  (excepted  to.) 
The  Misses  Staats  spoke  disrespectfully  of  Mrs.  Staats,  but  I 
never  heard  them  speak  to  her.  They  often  spoke  of  her  to  me. 
Called  her  a  dirty  huzzy,  and  dirty  slut.  I  never  heard  them 
make  use  of  such  expressions  in  the  hearbg  of  Mrs.  Staats.  I 
don't  think  I  ever  heard  them  speak  to  her.  She  did  not  live 
there  at  the  time,  and  never  came  nearer  than  the  bam.  I  have 
heard  Mr.  Freeman  speak  disrespectful  of  her— call  her  a  dirty 
moggy. 

Cross-examined — I  heard  Mrs.  Bayles  speak  of  Mrs.  Staatd  as 
above  at  the  dinner  table.  I  think  it  was  in  the  first  season  I 
was  there.  I  do  not  recollect  the  month  nor  the  season  of  the 
year.  I  think  it  was  in  the  summer.  I  am  quite  certain  Tt  was 
in  eighteen  hundred  and  forty-five.  I  can't  say  how  long  it  was 
after  the  execution  of  the  deed.  Question — Can  you  say  whether 
it  was  six  months  or  several  years  after  the  execution  of  the  deed  1 
Answer — I  cannot  tell  how  long  it  was.  Miss  Phebe  Staats  and 
Mary  Staats  were  present  at  the  table.  We  were  talking  at  the 
time  about  the  property,  and  I  remarked  that  I  thought  it  was 
rather  hard  the  way  Isaac  was  living.  I  can't  say  exactly  how 
Mrs.  Bayles  came  to  make  the  remark.  She  spoke  out  in  her 
general  tone  of  voice.  Miss  Mary  Staats  was  not  deaf  at  tho 
time.  I  canH  say  whether  Mrs.  Doty  was  or  was  not  present. 
Mrs.  Doty  was  not  deaf  at  that  time  as  I  ever  observed.  No 
one  else  was  present.  I  did  not  live  there  at  the  time  the  deed 
was  executed— neither  did  I  live  there  at  any  time  while  Mrs* 
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Staats  was  there.  I  worked  the  farm  on  sIiareB  and  boarded 
with  the  Miss  Staats  the  first  jear.  The  second  year  I  got  mar- 
ried and  boarded  at  my  t)wn  home.  Mrs.  Staats  was  not  present 
when  Mr.  Freeman  called  her  a  dirty  moggy.  He  spoke  this  to 
me.  J  saw  Mrs.  Staats  frequently.  Sometimes  her  dress  looked 
yery  well,  and  sometimes  not.  Sometimes  she  looked  neat  and 
clean,  and  at  other  times  not  so  much  so.  I  never  see  her^lodk 
nasty  or  filthy.  I  can't  say  who  spoke  or  what  was  said  before 
Mrs.  Bayles  made  the  remark  as  above  stated  by  me.  I  don't 
recollect  that  Mrs.  Bayles  made  any  further  remark  of  that  char- 
acter.   I  never  see  Mrs.  Staats  intoxicated. 

. 
Isaac  Longy  on  the  part  of  the  complainant,  being  sworn,  sajs 
— I  was  at  the  house  of  Isaac  Staats  at  the  time  the  deed  to  Mrs. 
Treeman  was  executed.  I  was  working  for  his  sisters.  When 
I  came  into  dinner  Mrs.  Bayles  told  me  what  Isaac  was  about  to 
do ;  that  he  was  going  to  give  away  his  property  or  put  it  out  of 
bis  hands.  She  said  he  was  in  a  pretty  predicament  to  do  such 
a  thing  as  that.  She  said  he  was  as  drunk  as  a  hog.  I  can't 
recollect  that  I  ever  heard  the  Miss  Staats  speak  disrespectful  to 
Mrs.  Staats.  I  seldom  heard  them  speak  to  her.  I  can't  recol- 
lect that  I  ever  heard  them  speak  of  her.  Can't  say  that  I  ever 
beard  Mr.  Freeman  speak  of  her.  The  deed  had  been  executed 
at  the  time  Mrs.  Bayles  made  the  remark,  as  she  said.  She 
said  that  dinner  had  been  put  off  until  Miss  Phebe  had  been  in 
imd  executed  some  paper.  The  dinner  was  rather  later  than 
common.  I  do  not  think  it  was  as  late  as  two  o'cloek.  I  can't 
say  what  time  it  was.  Miss  Phebe  Staats  and  Polly  Staats  were 
present  at  the  table  at  the  time  the  remark  was  made  by  Mrs* 
Bayles.  I  can't  say  whether  or  not  Mrs.  Doty  was  present.  I 
don't  recollect  that  there  was  any  reply  or  remark  made  to  what 
was  said  by  Mrs.  Bayles.  No  one  spoke  before  Mrs.  Bayles 
made  these  remarks.  I  was  sworn  as  a  witness  for  Mr.  Staats 
on  the  trial  of  the  ejectment. 

In  chief— I  don't  recollect  whether  or  not  Capt.  Bayles  was 
present  at  the  time  Mrs.  Bayles  made  the  remark.    Samuel  Van 
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Ar^dale  was  not  present.    He  worked  for  Isaac  and  lived  in  the 
other  part  of  the  house. 

Mary  Van  Korden^  on  the  part  of  the  complainant,  says — 
Mrs.  Staats  lived  with  me  five  months  before  she  moved  to  the 
Van  Dyke  house,  next  door  to  me,  in  Bound  Brook.  I  can't  say 
what  year  it  was.  It  was  in  this  house  that  Mr.  Staats  was 
sick.  Mrs.  Staats  occupied  a  part  of  the  house.  More  than 
one  room%  There  was  another  family  in  the  house.  Mr.  Staats 
came  there  sick.  He  bled  a  great  deal  at  the  nose.  I  was  there 
when  Doct.  Smith  came  in,  and  some  short  time  after  Mr. 
Freeman  came  in  to  take  Mr.  Staats  home.  It  was  on  the  Sab- 
bath morning.  He  came  with  a  wagon.  I  am  not  positive  that 
the  door  was  fastened,  but  Freeman  lifted  the  latch  and  came  in 
the  room  where  Mr.  Staats  was.  Mrs.  Staats  said  to  him  you 
shall  not  take  my  husband  away.  Freeman  had  shoved  her 
against  the  bedstead  with  the  door.  Freeman  said  he  would 
take  him  home,  and  got  his  great  coat  and  put  on  him,  and  lead 
him  to  the  wagon.  Mrs.  Staats  cried  and  said  it  was  hard  that 
other  folks  should  come  and  take  her  husband  away.  Mrs* 
Staats  was  bad  enough  off  for  provisions  and  clothing.  She  had 
not  clothing  enough  to  look  decent. 

*"  Crow-examtned— Doctor  Smith  was  in  the  room  when  Mr. 
Freeman  came  in.  Mrs.  Staats  flew  te  the  door  and 
Freeman  shoved  her  back  towards  the  bedstead.  He  did  not 
shove  her  but  once.  He  shoved  her  with  the  door.  I  did  not 
see  him  shove  her  with  his  hands,  but  it  was  just  as  bad.  I 
can't  say  that  Mrs.  Staats  attempted  to  strike  Mr.  Freeman* 
I  heard  no  threats  that  she  would  strike  him.  I  did  not  hear  her 
call  him  any  names.  I  never  see  Mr.  Freeman  there  before 
this  time.  I  don't  know  that  Mr.  Staats  made  any  objections  to 
going  with  Mr.  Freeman.  He  was  very  sick.  I  don't  think  he 
was  right  in  his  head.  I  don't  know  that  he  had  been  drinking 
or  that  his  sickness  was  caused  by  his  having  had  a  frolic.  I 
had  not  seen  him  for  some  time  before.  Mr.  Staats  helped  him- 
self as  much  as  he  could  in  getting  on  the  great  coat.  He  wa^ 
54 
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very  weak  and  feeble.  I  believe  I  recollect  of  seeing  a  bed  over 
the  side  of  the  wagon.  I  did  not  go  out  to  look.  I  did  not  get 
any  wood  or  provision  of  Mrs.  Staats  at  the  time  she  lived  with 
me.     I  was  sworn  as  a  witness^  on  the  ejectment  triaL 

In  chief— I  think  Mr.  Staats  was  sitting  on  the  side  of  the  bed 
when  Mr.  Freeman  came  in.  He  had  his  pantaloons  on.  I 
don't  know  whether  he  had  a  jacket  on  or  an  under  coat.  I  have 
known  Mrs.  Maria  Staats  four  or  five  years.  I  became  acquaint- 
ed a  year  or  two  years  after  she  was  married.  I  have  seen  her 
frequently  since.  I  never  knew  her  to  be  in  the  habit  of  drink- 
ing rum  or  getting  drunk.  I  never  knew  her  to  drink  but  once 
while  she  lived  in  my  house,  and  tiiat  was  as  a  medicine.  She 
had  a  bedstead,  three  or  four  old  chairs,  and  an  old  table  that 
they  had  to  stand  against  the  wall  to  keep  it  from  tumbling 
down,  and  a  great  big  ugly  stove. 

Cross-examination — I  believe  she  cooked  what  she  had  to  cook. 
I  never  seen  but  one  pot.  Maria  and  me  never  took  a  sodal 
glass  together — neither  have  I  with  Isaac. 

Frances  Winters^  on  the  part  of  the  complainant,  being  sworn, 
says — I  am  the  daughter  of  Mrs.  Mary  Van  Arsdale.  I  recol- 
lect when  Mrs.  Maria  Staats  lived  the  next  door  to  my  mother. 
I  resided  at  the  time  with  my  mother.  I  should  not  think  that 
Mrs.  Staats  was  provided  for  at  all  from  the  way  she  lived. 
There  was  a  scarcity  of  provisions  in  the  house.  She  came  to 
my  mother's  one  Sunday  evening  and  asked  me  for  Grod's  sake  to 
give  her  a  piece  of  bread  for  her  child.  She  had  no  clothes  to 
dress  with  but  what  was  given  her  by  her  neighbors.  She  had 
not  comfortable  or  decent  clothing  of  her  own.  When  I  have 
been  in  her  house  I  have  known  her  to  be  scarce  of  provisions. 
I  have  known  her  to  have  nothing  from  one  morning  to  another 
but  what  she  got  from  our  table.  I  have  went  to  her  house  to 
see,  and  found  nothing  but  an  old  crust  of  bread.  She  had  no 
other  furniture  but  what  my  mother  has  stated.  I  never  see 
Mrs.  Staats  drink  a  drop  in  my  life-— neither  have  I  ever  see 
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her  intoxicated.    I  have  often  heard  that  she  acted  like  a  drunken 
person  when  she  was  angry. 

Cross-examined — I  have]  seen  provisions  brought  there  in  tt 
wagon  by  a  boy.  I  have  seen  Mr.  Freeman  there,  but  I  don't 
know  that  he  ever  brought  any  provisions.  Mrs.  Staats  was  on 
one  occasion  out  of  provisions  from  Sunday  night  to  Saturday 
morning.  She  eat  with  me  three  times  a  day.  I  told  her  she 
must  send  or  go  to  the  farm  and  get  some  provisions.  She  sent 
a  black  woman  that  lived  in  the  house  with  her,  and  then  Mr. 
Freeman's  nephew  brought  the  black  woman  and  some  provisions 
in  a  wagon.  There  was  a  b|g  containing  about  fourteen  pounds 
of  flour,  and  a  half  bushel  basket.  It  did  not  appear  to  be  full. 
There  was  also  a  jug  with  some  milk.  It  was  a  quart  jug. 
Isaac  Staats  was  living  down  home  at  the  time.  I  think  it  was 
the  week  she  had  not  seen  him.  It  was  after  Mr.  Staats  had 
had  the  sickness,  and  after  he  had  separated  froip  her  and  gone 
home.  I  can't  say  how  long  after  Mr.  Freeman  had  taken  him 
home.  It  was  not  longer  than  five  or  six  weeks.  At  other  times 
Mrs.  Staats  generally  eat  in  her  own  house.  I  have  seen  her 
eat  with  the  family  in  the  same  house  five  or  six  times.  The 
family  was  colored  people.  Mr.  Staats  did  not  live  with  Mrs. 
Staats  when  she  lived  next  door  to  my  mother.  He  would  come 
and  see  her.  He  would  come  in  the  afternoon  and  stay  till  even- 
ing. Sometimes  he  would  come  late  at  night.  I  can't  say 
whether  he  staid  all  night.  It  was  during  the  time  she  lived 
there  that  the  week  occurred  that  she  was  scarce  of  provisions. 
I  lived  at  home,  engaged  in  taking  in  sewing.  I  have  given  Mrs. 
Staats  a  dress  and  two  or  three  other  articles.  My  mother  gave 
her  a  calico  dress  and  two  aprons.  I  don't  know  of  any  ether 
person  giving  her  any  articles  of  dress.  She  used  to  know  some 
of  my  sister,  Mrs.  Vanhest.  I  guess  she  never  went  to  any  other 
place  than  our  house  for  provisions.  She  never  asked  us  for  any- 
thing until  after  she  came  to  board  with  us.  She  never  asked 
anything  of  us  while  Mr.  Staats  lived  with  her.  While  she  lived 
with  us  and  while  she  lived  next  door  to  us  Mr.  Staats  did  not 
live  with  her.    She  had  no  employment  during  that  year  except 
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taking  care  of  her  child.  She  did  not  work  out  or  take  in  work. 
Her  first  child  was  near  a  year  old  when  I  was  first  acquainted 
with  her.  She  paid  my  mother  three  dollars  a  week  board  for 
the  first  four  weeks — after  she  paid  twenty  shillings.  Mr.  Staats 
came  and  spoke  for  her  board  and  paid  for  it  My  mother  for* 
nished  good  comfortable  board. 

Leiois  Smockj  a  colored  man,  on  the  part  of  the  complainant, 
being  sworn,  says — I  lived  with  Isaac  Staats  at  the  time  he  mar- 
ried his  present  wife.  I  was  there  when  he  brought  her  home. 
He  had  two  black  boys.  They  were  not  in  good  condition  for 
clothing  when  Mrs.  Staats  came.  Jhey  were  named  Jack  and 
Dick.  Jack  was  in  a  very  bad  condition  when  I  was  there.  His 
clothes  were  ragged  and  he  was  filthy  and  lousy.  He  had  body 
lice  on  him.  Dick's  clothing  were  very  poor.  He  had  no  stock- 
ings—only stocking  legs.  It  was  in  the  winter.  The  swill  bar- 
rel stood  in  the  comer  of  the  kitchen.  It  was  very  nasty  about 
it.  After  Mrs.  Staats  came  there  she  went  to  work  and  fixed 
their  clothes  and  bedding.  She  had  Jack  cleaned^^nd  give  him 
a  clean  shirt  and  jacket.  She  had  the  swill  barrel  moved. 
There  were  maggots  under  it.  She  cleaned  up  pretty  much 
everything  about  the  kitchen  and  made  things  more  comfortable. 
I  lived  there  with  Mr.  Staats  until  the  next  spring.  I  never 
lived  on  Doct.  Janeway's  place.  I  farm  it  on  the  shares,  and 
have  rfnce  this  spring  a  year  ago.  I  slept  with  the  boys  before- 
Mrs.  Staats  came.  The  bed  was  not  much — a  tick  with  some 
straw  in  it.  I  could  not  sleep  in  it,  and  sometimes  slept  by  the 
fire.  There  were  plenty  of  bugs  in  the  bed,  and  they  troubled 
me  so  I  could  not  sleep.  Mrs.  Staats  made  it  more  comfortable. 
She  made  me  and  Jack  take  the  old  bed  and  put  clean  straw  in 
it.  She  had  a  bedstead  to  put  the  bed  on.  Before  it  laid  on  the 
floor.  I  slept  in  the  same  bed  for  a  while  after  Mrs.  Staats 
came  there.  My  woman  came  there  to  live  and  Mrs.  Staats 
made  a  bed  for  us  up  stairs. 

Cross-examined — I  can't  tell  exactly  what  time  I  went  to  live 
with  Mr.  Staats.    It  was  in  the  fore  part  of  winter.    I  can't 
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"tell  how  many  shirts  Dick  and  Jack  had,  but  they  had  no  good 
ones.  They  did  not  go  to  church  on  Sunday.  I  never  see  Dick 
change  his  shirts  but  once.  I  know  he  did  not  change  his  shirts 
once  or  twice  a  week.  I  did  not  see  the  boys  wear  more  than 
one  pair  of  pantaloons.  I  never  see  them  shift  them.  I  don't 
know  how  many  pantaloons  they  had.  Mr.  Staats  had  one  black 
girl  to  work  for  him  while  I  was  there.  She  was  a  young  woman. 
I  don't  know  why  she  did  not  keep  the  kitchen  clean.  Mrs. 
Staats  was  not  there  when  I  went  there.  She  came  two  or  three 
^eeks  after.  I  was  there  before  she  was  married.  I  don't 
know  what  new  clothes  the  boys  got  after  Mrs.  Staats  came  there. 
Dick  got  a  pair  of  pantaloons.  Can't  say*  he  got  anything  else. 
Can't  tell  what  Jack  got.  We  had  plenty  to  eat  while  I  was 
there.  I  complained  about  the  bed  to  Mrs.  Staats  when  she 
x;ame  there.  I  complained  to  no  one  else.  The  boys  and  me 
"talked  about  it  among  ourselves.  I  had  no  right  to  put  clean 
straw  in  the  tick.  I  never  asked  for  clean  straw.  Don't  know 
that  the  boys  ever  asked  for  it.  No  one  has  talked  to  me  about 
what  I  was  to  swear  to  here  to-day. 

In  chief— I  went  to  live  with  Mr.  Staats  before  sowing  time. 
I  then  left  him  and  went  to  Judge  Lattourett.  I  can't  tell  how 
long  I  staid  there,  whether  a  month  or  two  months.  Mr.  Staats 
got  hurt  and  sent  for  me  to  come  and  stay  the  winter  with  him, 
and  I  went.  I  never  see  Mrs*  Staats  drink  any  while  I  was 
there.    I  never  see  her  intoxicated. 

Diana  StaatSy  a  colored  woman,  on  the  part  of  the  complainant, 
being  sworn,  says — Lewis  Smock  is  my  husband.  I  heard  his 
testimony.  I  was  at  Isaac  Staats'  for  two  weeks  while  my  hus- 
band lived  there.  It  was  after  the  holidays  when  I  went. 
Things  were  in  pretty  good  order,  clean  and  decent  when  I  went 
there.  I  was  there  one  day  after  in  the  spring.  The  black  boys 
had  very  poor  clothing  when  I  was  there  in  the  winter,  but  they 
were  clean.  Their  clothes  had  not  been  made  yet.  1  had  a  very 
good,  clean  bed  to  sleep  in.  The  boys  had  good  clothes  on  in 
the  spring  when  I  was  tfiere.    I  saw  nothing  about  the  house  to 
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complain  of;  everythiDg  appeared  to  be  in  good  order.  I  now 
live  on  Doct.  Jane^fay's  farm  with  my  husband.  When  my 
husband  worked  out  I  lived  with  Schuyler  Nelscm  in  New  Bnms- 
wick.  I  lived  with  him  eight  years  for  my  time  ;  and  six  yean 
after  I  was  out  of  my  time.  I  then  went  to  house-keeiuDg.. 
Afterwards  I  broke  up  house-keeping  and  went  and  lived  two 
years  more  with  Mr.  Nelson.  I  cooked,  washed  and  ironed 
while  at  Mr.  Nelson's. 

Crots-examined — I  can't  say  that  the  black  boys  had  got  any 
more  clothes  when  I  was  there  in  the  spring.  Their  dothei 
then  appeared  to  be  good.  They  were  some  worn.  I  can't  nj 
but  what  they  had  the  same  clothes  in  the  winter,  but  they  htd 
not  them  on.  I  did  not  examine  to  see  whether  they  had  got  utj 
shirts.  I  did  not  hear  them  say  they  had  got  any  new  clodtff- 
i   I  during  the  winter.    When  I  first  went  there  Mrs.  Staats  wai 

there.    It  was  after  the  marriage.    Can't  say  how  long  after. 

t   ~ 

^   '  Jane  StaatSy  a  colored  woman,  on  the  part  of  the  complainant, 

being  sworn,  says — I  went  to  work  for  Mr.  Staats  after  he  was 

married.    Mrs.  Staats  sent  for  me.    When  I  went  there  she  set 

me  to  washing  and  cleaning  up  things.    I  washed  two  hti 

blankets  which  the  boys  had  slept  in.    They  were  not  in  very 

good  condition.    I  did  not  see  the  bed.    I  see  lice  on  Jack.    Mrr^ 

Staats  had  Jack  cleaned.    She  made  him  wash  himself.    I 

washed  one  shirt  for  him.    I  was  there  one  week.    We  were 

engaged  in  cleaning  the  house. 

Cross-examined — Jack  is  my  son.  I  don't  know  why  Jack 
did  not  keep  himself  clean.  I  heard  Mrs.  Staats  tell  Jack  to 
wash  himself.  I  don't  know  what  time  of  the  year  I  went  there. 
It  was  along  in  the  winter.  I  don't  know  how  long  Mrs.  Staats 
had  been  there,  or  how  long  she  had  been  married.  Betty  is  my 
daughter.  I  expect  she  is  industrious  and  smart.  I  did  not  ex- 
amine the  bed.  There  were  bugs  on  the  floor  where  the  bedstead 
had  been.  There  were  no  bugs  in  the  bed  clothes  which  I 
washed.    I  never  heard  Jack  complain  of  having  vermin  before» 
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Cornelia  Brokawj  on  the  part  of  the  complainant,  being  Bwon^ 
says— I  live  near  the  farm  where  Isaac  Staats  formerly  lived. 
The  next  farm  but  one.  I  was  at  Mr.  Staats'  house  once  or 
twice  while  Mrs.  Staats  lived  there.  It  was  some  time  after  she 
came  there.  It  was  in  the  snmmer  time.  I  was  in  the  cellar* 
I  Ihonght  ererythmg  looked  nice  and  clean.  Did  not  see  any- 
thing otherwise. 

Cross-examined — Mrs.  Staats  had  just  been  cleaning  honse, 
and  she  took  me  in  the  cellar  to  see  it.  I  think  it  was  about  the 
last  of  May  or  first  of  June.  I  did  not  notice  anything  except 
the  butter.  That  did  not  look  very  nice.  It  looked  as  if  it  had 
been  scalded.  That  was  all  that  looked  amiss  in  the  cellar.  I 
was  in  the  parlor  also*  I  don't  know  that  I  was  in  any  other 
room.  I  called  there  once  after  this.  I  think  in  the  fall.  On 
my  first  visit  I  was  there  about  half  an  hour. 

The  following  papers  were  exhibited  on  the  part  of  the  de- 
fendants and  marked  as  exhibits  in  the  above  cause  : 

Exhibit  F.f  for  defendants,  a  note  of  hand  given  by  Isaac 
Staats  to  Garret  Schenck,  for  $20,  dated  Aug.  25, 1842. 

Deed  from  Isaac  Staats  to  Caleb  C.  Brokaw,  John  Earl  and 
Daniel  H.  Voorhees,  Trustees  of  School  District,  marked  Ex- 
kibii  G. 

Isaac  Long's  account  against  Isaac  Staats  and  receipt  for 
payment,  marked  Exhibit  H. 

# 
Samuel  Van  Arsdale^  a^witness  on  the  part  of  the  complainant^ 
being  sworn,  says — When  I  was  going  home  on  the  day  I  was 
examined  as  a  witness  in  this  cause  before  in  Somerville,  I  told 
Isaac  Staats  that  I  had  forgot  that  I  had  been  security  for  him 
to  Lawrence  V.  L.  Shepherd,  or  I  should  have  stated  it  when  I 
was  giving  my  testimony.  I  had  really  forgotten  that  I  was 
security.  I  had  heard  nothing  of  the  note  since  the  time  I  put 
my  name  on  it,  and  had  not  been  to  Mr.  Shepherd's  house  since. 

Daniel  M.  Vail^  a  witness  produced  and  examined  on  the  part 
of  the  defendants,  being  first  duly  sworn  accordmg  to  law^  to 
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testify  the  truth,  tlie  Tvholc  truth,  and  i 
the  above  state<l  cause,  on  his  oath  says 
Nerw  Brunswick,  and  am  engaged  in  the 
place  of  business  is  on  the  corner  of  Pi 
in  said  city.  I  have  done  business  th< 
in  partnership  with  Thomas  Simpson, 
store  at  the  same  place  previously,  and 
four  or  five  years.  There  was  one  ban 
time  that  I  was  a  clerk  and  since  I  havi 
only  one  barrel  of  whiskey,  sold  at  tha 
ant.  This  barrel  of  whiskey  was  sold 
ered  on  the  eighteenth  day  of  May,  A. 
forty-four.  This  was  the  only  barrel 
plainant,  so  far  as  I  know.  I  don't  kn( 
whiskey  was  delivered.  It  was  delivert 
sent  for  it.  The  order  I  have  now,  anc 
since.  The  order  is  that  now  produced 
hibit  j9,  on  the  part  of  the  defendants 
paid  for  this  whiskey. 


Phineas  F.  Annin^  a  witness  produce 
part  of  the  defendants,  being  first  duly 
to  testify  the  truth,  the  whole  truth,  an 
in  the  above  stated  cause,  on  his  oath  s: 
I  was  sworn  on  a  trial  of  the  ejectmei: 
this  cause,  as  a  witness  at  Somerville. 
H.  Freeman.  I  remember  getting  a  bai 
on  the  comer  of  Church  street,  in  iCei 
order  for  it,  I  think.  Mr.  Vail,  who  I 
ness,  is,  I  think,  the  person  who  dcliven 
to  me,  but  I  am  not  certain.  A  black 
two  years  older  than  I  was,  was  with  m 
of  paper  with  writing  on  it,  but  I  do 
now  shown  me  {Exhibit  A)  as  the  pc 
weather  that  I  got  this  whiskey,  and  tl 
moved  from  the  back  farm  to  the  homest 
I  think  we  removed  in  September,  eigh 
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two,  at  4he  time  I  lived  with  Reuben  H.  Freeman.  I  went 
with  him  in  July,  eighteen  hondred  and  forty-one.  I  lived  with 
Reuben  Freeman  foar  years,  to  a  day.  There  was  no  other 
barrel  of  whiskey  purchased  by  Isaac  Staats,  or  by  any  one 
else,  and  brought  to  the  farm,  that  I  know  of,  during  the  whole 
time.  I  recollect  that  on  one  occasion,  on  the  back  £ftrm,  when 
we  were  plantmg  com,  one  of  the  black  boys.  Jack,  come  there. 
Reuben  H.  Freeman  asked  Jack  why  he  did  not  take  off  his 
coat.  Jack  said  he  was  ashamed  of  his  shirt ;  that  he  had  not 
changed  it  in  some  weeks.  This  was  in  eighteen  hundred  and 
forty-two*  When  the  defendants  moved  to  the  homestead,  Maria, 
the  wife  of  Isaac  Staats,  was  not  there.  The  next  place  Maria 
Staats  lived  at  was  Bound  Brook.  Sho  lived  there  about  a  year 
— ^not  longer.  After  this,  I  think,  she  moved  in  Reuben  Free- 
man's old  house,  on  the  back  farm.  I  went  frequently  with  Isaac 
Staats  to  Bound  Brook,  to  Mrs.  Staats  house,  while  Mrs.  Staats 
lived  there.  I  took  him  in  the  waggon.  It  seems  to  me  that  I 
have  taken  provisions  to  Bound  Brook  for  Mrs.  Staats,  though  I 
don't  recollect  any  one  time.  I  know  we  used  to  take  things  to 
her.  Subsequently,  when  she  lived  on  the  back  farm,  I  took  wood 
and  provisions  to  her.  A  few  months  after  September,  eighteen 
hundred  and  forty-two,  when  Samuel  Van  Arsdale  left  there,  I 
slept  with  Isaac  Staats,  and  I  slept  with  him  as  long  as  I  re- 
mained, except  once  in  a  while  when  he  went  to  see  his  wife, 
when  he  would  stay  with  her.  I  have  taken  him  to  his  wife's 
myself.  Before  we  moved  on  the  homestead,  I  remember  being 
there  more  than  once  and  seein^hem  have  breakfast  very  late ; 
I  thought  about  10  o'clock ;  it  was  in  warm  weather.  After  de- 
fendants had  moved  on  the  homestead  farm,  I  don't  think  imme- 
diately, Mrs.  Staats  came  on  the  farm  and  abused  Reuben  Free- 
man, by  callmg  him  names.  She  called  him  a  ^^  damned  reprc 
bate  of  hell" — said  she  ^^  would  cut  his  damned  heart  out  of 
him."  This  she  did  frequently.  She  acted  like  a  drunken 
woman,  I  thought.  I  have  seen  her  follow  after  Reuben  H.  Free- 
man, when  he  would  turn  his.  back,  abuse  him  and  call  him  names 
— praise  a  stick  or  switch  at  him.  I  have  seen  her  put  her  fiat 
under  his  nose,  and  at  tiiese  times  she  would  use  pro&ne  and 
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abuBiye  langasge  towards  Mr.  Freeman.  During  the  time  Ae 
lived  on  the  homestead,  I  have  seen  her  aiew  times.  After  die 
left  the  homestead  her  appearance  was  very  dirty.  During  Oe 
time  that  I  lived|there  I  have  seen  Isaac  Staats  sober.  He  would 
take  frolics  from  time  to  time.  After  the  barrel  of  whiskey  mi 
got  I  did  not  see  any  difference  in  his  drinking.  Before  the  bar- 
rel of  whiskey  was  got  he  got  his  liqnor  from  Boond  BxooL 
Someiimes  I  went  for  it,  sometimes  the  black  boys,  by  his  re- 
qaest.  We  got  it  in  a  jag.  Mrs.  Freeman  treated  Isaac  Staati 
as  well  as  any  woman  conld  treat  him.  Mr.  Freeman  tnaied 
him  well,  as  far  as  I  saw.  I  have  seen  Isaae  Stasis  niaa  a 
knife  to  Mr.  Freeman,  at  the  table,  more  than  once. 

Being  cross^examinedj  on  the  part  of  the  complainant,  Wfl^ 
I  was  nineteen  years  of  age  on  the  twenty-third  day  of  liit 
March.  I  am  learning  the  business  of  engraving  on  wood  litt 
my  brother-in-law,  Robert  Roberts,  New  York.  He  worfa  tx 
the  American  Tract  Society. 

A  paper  purporting  to  be  an  order  drawn  by  Reuben  H.  Free- 
man on  Messrs.  Vail  &  Simpson  for  a  barrel  of  spirits,  for  Inie 
Staats,  dated  May  18, 1844,  produced,  and  marked  Exhibit  A) 
on  the  part  of  the  defendants,  June  3d,  1818. 

May  18, 1844. 
Messrs.  Vail  &  Simpson — Send  by  my  boys  a  barrel  of 
cider  spirits,  for  Isaac  Staats.  *It  must  be  good  or  he  will  sesi 
it  back.  R.  H.  Fbeevav. 

The  cause  was  argued  in  the  Court  of  Chancery  by  JatMt  S. 
Green  and  Joseph  W.  Scott  for  the  complainant ;  who  died  I 
Swanstofiy  137  ;  1  Ves.  and  Beam,  199  ;  1  Coxe,  852,  8;  1 
Wash.  Rep.  278  ;  4  Cruise's  Dig,  23 ;  1  Paigey  581 ;  2  Grtef/t 
Ch.,  631 ;  2  Kent's  Com.,  451,  of  edition  of  1882 ;  2  Paigf) 
80;  5  Mason's  Rep.  28. 

And  by  William  H.  Leupp  and  P.  D.  Vroom  for  the  defencl- 
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ants ;  who  cited  Saxton^s  Ch.  ^57,  324 ;  1  Chitty^s  General 
Pr.  526,  7 ;  8  P.  Wm%  130,  Jfote  Jl. ;  2  Green's  Ch.  157 ; 
1  Green's  Law  Rep^tSy  238 ;  Fonbl.  138 ;  2  Green's  Ch.  376  ; 
Saxton's  Ch.  458. 

The  Chancellor  ordered,  that  a  feigned  issue  be  formed,  in 
the  Supreme  Coort ;  and  that  the  same  be  tried  (&c.)>  to  in- 
quire, determine,  and  inform  this  Court  by  the  verdict  of  the 
said  juiy — First,  Whether  the  said  deed  (describing  it)  is  a  yalid 
deed,  or  whether  the  same  was  obtained  from  Isaac  Staats  by 
fraud,  covin  or  misrepresentation.  Second,  Whether  the  said 
promissory  note  and  warrant  of  attorney  (describing  them)  were 
for  a  valuable  consideration ;  and  whether  the  said  sum  of  $1,655 
was  in  good  faith  due  from  the  said  Staats  to  the  said  Freeman ; 
and  ordered,  furthers  that  copies  of  the  bill,  answer,  depositions 
and  exhibits  read  on  the  hearing  of  the  cause  in  the  Court  of 
Chancery  may  be  read  and  received  in  evidence  on  the  trial  be- 
fore the  said  Circuit  Court  and  jury ;  and  ordered,  further,  at 
the  instance  of  the  counsel  of  the  respective  parties,  that  a  cer- 
tain paper  writing,  on  file  in  the  Chancery  Clerk's  office,  marked 
Exhibit  A,  which  purports  to  contain  the  testimony  of  the  wit- 
nesses taken  in  the  trial  of  an  action  of  ejectment  at  the  Somer- 
set Circuit,  in  November  term,  1845,  between  John  Den,  ex-dem. 
Isaac  Staats,  plaintiff,  and  the  said  Reuben  H.  Freeman,  defend- 
ant, or  a  certified  copy  thereof  may  be  read  in  evidence  in  the 
said  trial  so  to  be  had,  and  that  the  said  evidence  may  be  read 
as  original  or  rebutting  testimony ;  and  ordered,  further,  at  the 
like  instance,  that  no  new  witness  or  witnesses  be  produced  and 
sworn  on  the  said  trial,  unless  ten  days  notice  in  writing  be  given 
of  such  intention  and  of  the  name  and  names  of  such  witness  and 
witnesses,  and  of  their  respective  places  of  abode. 

And  the  Chancellor  reserved  all  further  and  other  directions 
until  the  issue  be  tried  and  the  postea  returned. 

By  the  assent,  and  at  the  instance  of  both  parties,  a  special 
jury  was  struck,  before  his  Honor  James  S.  Nevius,  a  Justice  of 
the  Supreme  Court,  for  the  trial  of  the  said  feigned  issue ;  and^ 
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at  the  November  term,  1850,  4f  the  So 
was  tried,  before  the  said  Justice  and 
jury,  by  their  verdict,  found,  that  the  i 
valid ;  and  that  the  said  Isaac  Staats,  ] 
and  executing  the  same,  was  incapable 
to  any  conveyance,  by  reason  of  extrc 
the  said  deed  was  obtained  from  the  s 
and  misrepresentation ;  and  that  the  i 
warrant  of  attorney  to  confess  judgme 
by  the  said  Reuben  H.  Freeman  from  i 
fraud,  covin  and  misrepresentation ;  fl 
^1,655  was  not  in  good  faith  due  or  o\ 
to  the  said  Freeman,  nor  was  any  part 

The  feigned  issue  was  tri^  on  th< 
taken  in  the  Court  of  Chancery  and  se 
trial,  and  none  other. 

At  the  June  term,  1851,  of  the  Corn 
cation  was  made  to  that  Court  for  a  ru 
verdict  should  not  be  set  aside  on  the  j 
the  evidence.  And  the  Chancellor,  af 
rule. 

And,  on  the  4th  February,  1852,  aft 
signed  by  the  Chancellor,  by  which  it ' 
deed  was  and  is  void  ;  and  that  the  sai 
vice  of  a  copy  of  the  decree,  deliver 
Staats  to  be  cancelled  ;  and  that  the  Si 
liver  up  to  the  said  Staats  the  possess 
that  the  said  Freeman  and  his  wife  re- 
aaid  Staats,  free  and  clear  (&c.) ;  an 
warrant  of  attorney  and  the  judgmen 
and  were  from  the  time  of  the  entry  tl 
that  the  said  Freeman  do,  on  service 
execute  to  the  complainant  a  release  < 
the  same  may  be  marked  satisfied  on 
ence  to  a  Master  was  ordered,  to  take 


An  appeal  from  this  decree  was  tak( 
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Leupp  and  P.  D.  Vroom  for  tha  appellants. 

J.  S.  Green  and  J.  TV.  Scott  for  the  respondent. 

The  decree  of  the  Chancellor  was,  unanimously,  reversed. 

Decree  reversed. 
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Jacob  Arnwine,  Appellant,  and  John  A.  Carroll,  Resfood- 

ent. 

The  case  in  Chanceryisreported  antCy  page  620. 

W.  Hoisted  for  Appellant,  and  P.  D.   Vroam  for  Respondrat. 

The  President,  (Chancellor  Williamson.)  The  bHI  al- 
leges that  on  the  15th  day  of  Sept.,  1830,  Elizabeth  Amirine,  the 
mother  of  the  appellant,  and  the  grand-mother  of  tberespcmdeikt, 
conveyed  to  the  respondent  a  valuable  tract  of  land  in  the  tovn- 
«hip  of  Amwell,  in  the  County  of  Hunterdon,  of  the  value  of  nx 
thopB^nd  dollars ;  that  the  consideration  of  the  said  conveyaQce 
was  the  sum  of  two  thousand  dollars ;  that  this  consideration 
money  was  not  paid,  but  that  at  the  time  of  the  conveyance  it 
was  the  agreement  between  the  parties  to  it,  that  the  grantee 
should  pay  the  consideration  money,  upon  and  aftit  the  death  of 
the  grantor,  to  the  appellant,  in  such  sums  and  at  such  times  as 
the  appellant  might  require ;  that  in  the  mean  time,  until  hei 
death,  the  grantor  should  enjoy  the  possession  of  the  property ; 
that  the  deed  was  delivered,  and  to  secure  to  the  grantor  the 
possessiem  until  her  death,  the  grantee  executed  to  her  a  lease. 

Elizabeth  Arnwine  is  dead,  and  the  complainant,  by  his  bill, 
now  calls  for  the  payment  of  the  consideration  money  of  two 
thousand  dollars. 

This  is  the  appellant's  case,  as  it  is  made  by  the  bill.  It  n 
fully  denied  by  the  answer,  and  the  burthen  of  proving  it  rested, 
of  course,  upon  the  complainant  in  the  bill.  If  the  case  is  do( 
proved,  it  is  unnecessary  to  decide,  whether,  or  how,  the  princi- 
ples of  law  discussed  on  the  argument  are  applicable  to  the 
case.  Whether  this  is  to  be  considered  a  trusty  or  what  kind  of 
a  trust,  or  whether  it  should  be  in  writing,  are  questions  of  no 
importance,  in  deciding  this  controversy,  if  the  appellant  has  not 
proved  his  case. 

It  ifl  evident  that  no  monied  consideration  was  paid  by  ^ 
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grantee  for  the  conveyance.  Conneleea  Lake  dre-vr  the  deed,  at 
the  reqnest  of  the  grantor,  and  witnessed  its  execution.  Ho 
says,  he  put  the  consideration  of  $2,000  in  the  deed,  at  the 
grantor's  request,  but  saw  no  money  paid.  At  the  time  of  the 
execution  of  the  deed,  John  A.  Carroll  executed  a  lease  for  life, 
for  the  same  land  embraced  in  the  deed,  to  Elizabeth  Amwine. 
These  papers  were  exchanged  between  the  parties  to  them.  The 
subscribing  witness  testifies  to  nothing  as  to  the  consideration 
money,  or  how  it  was  paid ;  nor,  from  his  testimony,  does  it 
appear,  that  the  name  of  the  appellant,  Jacob  Arwine,  was  men- 
tioned, at  the  time  of  the  execution  of  the  papers,  except,  that 
the  witness  says,  that  aboid  the  time  of  the  execution  of  the  deed, 
there  was  something  said  by  the  grantor,  that  Jacob  should  have 
something  more  than  was  given  him  by  the  will.  The  will  was 
made  nearly  two  years  after  the  deed  was  executed.  In  his 
answer,  the  respondent  admits,  the  consideration  money  men- 
tioned in  the  deed  was  not  paid,  and  avers  its  true  consideration 
to  have  been  natural  love  and  affection.  There  is  no  positive 
evidence  to  prove  this  allegation,  but  there  are  strong  corrobora- 
ting circumstances  to  sustain  it.  The  deed  was  immediately 
delivered  on  its  execution.  The  grantor  received  from  the 
grantee  a  lease  for  the  premises  during  her  life,  and  both  went 
into  possession.  Two  years  afterwards,  the  grantor  made  her 
will,  devising  all  her  estate,  real  and  personal,  except  six  lega- 
cies, of  five  dollars  each,  to  her  grand-son,  the  grantee,  and  not 
mentiomng  the  farm  in  her  will.  They  lived  together  until  the 
death  of  Mr.  Amwine,  which  was  a  period  of  seven  years  after 
the  deed  was  executed ;  and  we  have  the  lease  executed  cotem- 
poraneously  with  the  deed,  and  the  consideration  money  named 
in  it,  the  sum  of  $2,000,  corresponding  with  the  sum  in  the  deed 
as  the  consideration  thereof.  The  appellant  makes  no  effort  to 
prove,  by  any  one,  that  at  the  time  of  the  execution  of  the  deed, 
or  of  its  delivery,  there  was  any  agreement  as  to  the  payment  of 
the  consideration  monies  of  the  character  alleged  in  the  bill. 

The  appellant,  to  support  this  allegation,  so  important  to  him, 
and  which,  indeed,  is  the  foundation  of  his  case,  relies  upon  the 
declarations  of  Elizabeth  Amwine,  made  subsequent  to  the  eze« 
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cation  of  the  deed,  in  tbe  presence  of  the  respondent ;  and  upon 
deolarations  and  admissions  made,  in  various  ways,  and  at  dif- 
ferent times,  by  the  respondent  himself.  There  is  considerable 
testimony  of  this  character,  but  it  all  amounts  to  nothing,  when 
submitted  to  a  carefal  examination* 

In  reference  to  this  testimony,  it  is  to  be  noticed,  in  the  first 
place,  and  as  a  matter  of  vital  importance  to  its  applicabilitj  sad 
efficiency,  that  not  a  declaration  of  Elisabeth  Amirine,  or  a  de- 
claration, or  admission,  of  the  respondent,  of  any  snch  promise 
or  agreement  on  the  part  of  the  respondent  as  that  alleged,  was 
proved  to  have  been  made  in  connection  with,  or  in  refaence  io^ 
the  deed  in  question,  or  its  consideration. 

Take  the  testimony  of  Elisabeth  Warford,  the  mother  of  ike 
respondent,  and  of  Margaret  Snooks,  the  complainant's  dand- 
ier* These  are  the  important  witnesses  for  the  appellant.  It 
waa  not  argued  by  counsel,  that  the  case  could  be  sustamed 
without  their  testimony. 

Elizabeth  Warford  testifies,  that  she  was  at  the  bed-side  of 
Elizabeth  Amwine  at  her  last  sickness.  The  respondent  was 
there.  She  says :  ^^  Then  she  called  defendant  up  to  the  bed- 
side, and  likewise  called  me  to  come  and  sit  down  by  her,  which 
I  did.  She  told  me,  that  she  found  defendant  a  little  honry  in 
little  things  that  he  was  to  do.  Now,  says  she,  he  has  promised 
to  pay  complainant  two  thousand  dollars.  She  said,  she  was 
now  at  her  last  sickness ;  that  she  would  never  live  to  get  well. 
She  said  to  me,  Betsy !  I  want  you  to  see  to  him,  (and  defendant 
was  present.)  Defendant  said,  O !  grand-mother,  I  will  paj 
uncle  Jacob  two  thousand  dollars,  honestly."  In  this  conversa- 
tion, not  a  word  was  said  about  the  deed.  No  allusion  was 
made  to  adeed  ;  for,  on  the  morning  after  Mrs.  Amwine's  death, 
this  witness  expressed  her  surprise  upon  hearing  from  the  re- 
spondent that  he  had  the  deed  in  question.  A  conversation 
between  this  witness  and  the  respondent  is  relied  upon.  This 
conversation  referred  to  the  promise  which  the  witness  heard  the 
respondent  make  to  his  grand-mother,  and  being  reminded  bjher 
of  that  promise,  not  in  a  very  kind  way,  he  neither  admitted  or 
denied  it.    How  can  what  this  witness  testifies  to  be  construed 
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into  a  promise,  or  the  admission  of  a  promise,  on  the  part  of  the. 
respondent,  that  the  consideration  of  the  deed  wasy  in  whole,  or  in 
part,  that  he  should  pay  to  Jacob  Arnwine  the  sum  of  two  thou- 
sand dollars. 

Margaret  Snooks'  testimony  as  to  a  promise  on  the  part  of  re- 
spondent, is  not  as  strong  as  that  of  Elizabeth  Warford.  Not 
one  word  was  said  in  her  presence,  either  by  Elizabeth  Arnwine, 
or  Carroll,  respecting  the  deed.  If  any  such  promise,  as  that 
testified  to,  by  either  Elizabeth  Warford  or  Margaret  Snooks, 
was  made,  it  was  a  mere  nudum  pactum^  and  cannot  be  enforced 
either  at  law,  or  in  equity.  It  falls  very  short  of  proving  the 
case  made  by  the  bill,  that  the  consideration  of  the  deed  was 
two  thousand  dollars,  to  be  paid  the  appellant,  upon,  and  after 
the  death  of  his  mother,  in  such  sums  as  he  might  require. 

A  promise,  by  respondent,  to  pay  the  appellant  two  thousand 
dollars,  or  an  admission  of  such  a  promise,  is  testified  to  by 
several  witnesses  ;  but  there  is  not  one  particle  of,  either  positive 
or  circumstantial  evidence,  to  connect  such  promise,  or  admis- 
sion, with  the  deed.  The  only  circumstance,  of  any  connection^ 
or  relationship,  between  the  promise  and  the  consideration  ex- 
pressed in  the  deed,  is  the  fact,  that  there  was  a  correspondence 
in  the  amount  of  money  named.  The  consideration  of  the  deed 
was  §2,000.  The  promise  was  to  pay  $2,000.  A  Imitting  the 
promise,  then,  to  be  satijrfactorlly  prove  J,  it  can  «..i:'.t]'j  i\:Q  appel- 
lant to  no  relief.  To  njuke  out  his  ca.so,  upon  \\!."oli  he  relics, 
he  must  go  a- step  further,  an<i  must  prove,  that  the  CviiSi-loraticii 
of  that  promise  was  the  deed,  made  and  executed  io  John  A. 
Carroll  by  Elizabeth  Arnwine.  Having  failed  in  tui  *,  the  Court 
is  not  called  upon  to  determine,  whether,  if  the  case  made  by  the 
bill  had  been  proved,  they  could  have  aflbrdcd  t!ic  aipellant  any 
relief  in  this  suit. 

The  decree  of  the  Chancellor  must  be  aiErrncd,  with  costs  j^ 
and  the  record  remitted,  that  the  cause  may  be  proceeded  ia 
according  to  law. 
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Potts  and  Ogden,  Justices^  and  Arbowsmith^  Risley  am 
^iLLS,  Judges,  concurred  in  this  opinion. 

CoRNELisoN,  HuYLER  and  Valentine,  Judges,  dissented. 

Decree  affirmed. 


4-. 
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Jeremiah  Baldwin,  Appellant,  and  EdwaiCd  Camppield,  Re- 
spondent. 

The  implication  of  law,  that  a  grantee  takes  the  conyeyanee  in  trust  for  the  per- 
son who  furnishes  the  purchase  monej,  may  h«  rehutted  by  proof  that  the  title  wma 
put  in  the  grantee  for  the  purpose  of  protecting  the  property  from  the  creditors  of 
him  who  furnished  the  purchase  money. 

The  case  in  Chancery  is  reported  ante^  page  600. 

./?.  Whitehead  and  Wm,  L.  Dayton  for  the  Appellant. 

F.  T.  Frelinghuysen  for  the  Respondent. 

The  President,  (Ch.  Williamson.)  On  the  7th  day  of 
Feb.  1838,  Jeremiah  Baldwin,  the  appellant,  by  deed  of  oargain 
and  sale,  with  full  covenants,  duly  executed  and  acknowledged  by 
himself  and  wife,  conveyed  the  land  and  premises,  the  subject 
matter  of  this  controversy,  to  Edward  Campfield,  the  respondent. 
At  the  time  of  this  conveyance  there  was  a  mortgage  incum- 
brance on  the  premises  of  six  hundred  dollars.  As  near  as  can 
be  ascertained,  from  the  evidence  before  us,  this  sum,  at  that 
time,  was  not  far  from  the  real  value  of  the  property.  Edward 
Campfield  neglected  to  put  his  deed  upon  record  until  the  Ist  day 
of  June,  1839. 

In  the  interval  between  the  date  of  the  deed  and  the  time  of 
its  being  recorded,  to  wit,  on  the  29th  of  June,  1838,  Henry 
Spicer  recovered  a  judgment  against  the  appellant,  for  about  one 
hundred  and  twenty  or  thirty  dollars. 

The  Sheriff,  by  virtue  of  an  execution  issued  upon  tihis  judg- 
ment, levied  upon  the  land  and  premises  in  controversy,  and  on 
the  11th  day  of  April,  1840,  under  this  authority,  made  sale  of 
the  same. 

Edward  Campfield,  the  respondent,  being  the  highest  bidder 
for  the  property,  the  Sheriff,  for  the  sum  of  one  hundred  and 
fifty-five  dollars,  executed  and  delivered  a  deed  to  Campfield, 
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Seven  years  after  this  sale,  the  appellant  exhibited  in  the 
Court  of  Chancery  the  bill  now  before  us.  The  grounds  |  upon 
ifhich  relief  is  sought  are  embraced  in  a  small  compass. 

The  bill  alleges,  that  Edward  Campfield  purchased  the  property 
at  the  SheriflPs  sale  for  the  benefit  of  the  complainant,  upon  an 
agreement  made  between  them  to  that  effect;  that  the  purchase 
money  was  advanced  by  the  complainant,  and  that  Campfield  re- 
ceived the  conveyance  in  trust  for  the  complainant. 

The  prayer  of  the  bill  is,  that  Campfield  be  decreed  to  account 
for  the  rents  of  the  property,  and  to  re- convey  to  Baldwin. 

If  relief  can  be  obtained,  it  is  upon  the  ground,  only,  of  a  tmst 
resulting  from  the  fact  that  this  property  was  purchased  with  the 
money  of  Baldwin. 

The  parol  agreement,  alleged  to  have  been  made  between  the 
parties,  as  to  the  purchase  of  this  property  at  the  Sheriff's  sale, 
is  who1j[y  inadmissible  for  any  other  purpose  than  to  show  that 
the  purchase  money  was  furnished  by  Baldwin.  The  trust 
results  from  the  fact  that  the  purchase  money  was  paid  by  him. 
It  is  not  a  trust  created  by  an  agreement  made  between  the  par- 
ties. Then,  it  would  be,  not  a  resulting^  but  an  express  trust. 
I  need  not  stop  here  to  show,  that  no  relief  can  be  afforded  upon 
this  bill  upon  the  ground  of  any  parol  agreement  between  the 
parties.  Trusts  are  cxj^ress,  ar.cl  implied  or  rcsultirg  trusts. 
An  exjjrcss  trust  must  be  in  writiug.  A  resulting  trust  is  a 
trust  'vvLlcIi  IS  raised,  or  created,  by  act  or  construction  of  law. 
A  trusty  created  Ly  the  act  of  the  parties,  is  an  express  trust. 

There  has  been  great  difference  of  opinion  amon^  eminent 
jurists,  as  to  tl;e  admissibility  of  parol  testlnicriV  to  prove  a  re- 
sulting trust.  In  Boyd  v.  McLane^  1  John,  C.  R.  oSG,  Ch. 
Keni^  after  a  reference  to  Sugden  v.  Sanders,  and  others,  re- 
marks :  If  the  point  were  res  Integra,  I  should  be  inclined  to 
agree  with  Sir  Thomas  Clarke  in  Lane  v.  Bighton,  Amb.  409, 
that  such  evidence  is  too  dangerous  in  its  consequences  ;  but  this 
objection  comes  too  late,  as  the  rule  appears  to  be  well  estab- 
lished, and,  as  he  observed,  when  he  was  obliged  ^o  bow  t^  the 
authorities,  "  I  must  not  be  wiser  than  my  predecessors.^' 
The  le?.i':i?d  Chancellor  reviews,  with  his  distinguished  ability. 
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all  the  prominent  cases  bearing  upon  the  question.  An  exam- 
ination of  them  will  show  a  reluctance  in  the  Courts  to  admit 
such  evidence,  and  that  it  has  never  been  received  but  with 
great  caution. 

In  the  case  in  1  Vemoriy  the  answer  admitted  that  the  der 
fendant  held  the  property  in  trust,  but  denied  the  trust  set  up  in, 
the  bill,  and  insisted  on  the  statute  o{frav4$n,iiiperjuriesy  there 
being  no  declaration  in  writing  of  any  trust  for  the  plaintiff. 
The  report  of  the  case  states,  the  chief  point  was,  whether  when 
a  man  purchases  land  with  his  own  money  and  takes  the  con- 
veyance in  another  man's  name,  this  is  such  a  resulting  trust  by 
implication  of  law  as  is  secured  by  the  statute  and  needs  no 
declaration  of  trust.  And,  aftejr  a  long  debate  whether  the 
plaintiff  should  be  admitted  to  prove  the  money  was  his,  the 
proofs  were  read ;  and  they  amounting  to  only  what  had  passed 
in  discourses,  and  been  owned  by  the  defendant,  and  the  proofs 
being  doubtful,  the  Master  of  the  Rolls  dismissed  the  plaintiff's 
bill,  because  the  proofs  were  not  sufficient  whereon  to  ground  a 
decree ;  and  said,  there  was  some  secret  in  the  cause,  which  he 
did  not  fully  apprehend,  and  was  not  made  clear  upon  the  proofs. 
Now,  the  truth  of  the  fact  was,  that  this  great  house  was  bought 
"with  design  to  make  a  Nunnery  of  it,  and  the  said  Elizabeth 
Thwin^  was  to  be  the  Lady  Abbess  ;  and  that  project  failing, 
the  defendant  set  up  for  himself* 

In  Bartlett  v.  Pickersgill  (cited  in  a  note  to  4  East.  577)  there 
was  no  written  agreement,  7u>r  was  any  part  of  the  purchase 
money  paid  by  the  plaintiff.    The  parol  proof  was  rejected* 

In  this  case,  it,  perhaps,  sufficiently  appears  that  the  purchase 
money  was  paid  by  Baldwin.  If  this  be  so,  the  implication  of 
law  is,  that  the  grantee  took  the  conveyance  in  trust  for  the  per- 
son who  furnished  the  purchase  money,  unless  there  is  something 
in  the  relationship  of  the  parties,  or  in  the  character  or  situation 
of  the  property,  to  rebut  such  presumption.  In  my  opinion^ 
such  presumption  is  rebutted ;  and  I  am  further  of  opinion^  that 
the  case,  as  made  by  the  complainant,  by  his  pleadings  and 
proofs,  is  one  not  entitled  to  the  favorable  consideration  of  a 
Court  of  Equity.     A  Court  of  Equity  deals  with. the  consciences 
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and  the  motives  of  men.     It  will  not  countenance  fraud  however 
disguised.     It  will  not,  because  the  meditated  fraud,  from  for- 
tuitous circumstances,  has  not  been  perpetrated,  overlook  the 
fraudulent  intent  and  purpose.     Nor  will  the  Court  weigh  the 
merit  and  demerits  of  fraud  doers  in  niceljbalanced  scales,  for 
the  purpose  of  determining  the  least  iniquitous  of  the  two.     The 
man  who  asks  its  aid,  must  himself   have  a  good  cause  and  a 
clear  conscience.     In  the  case  of  Gascoigne  v.  Thwing  ct  a/,  1 
Vern,  366,  one  reason  given  for  the  dismissal  of  the  bill  was, 
that  the  whole  case  showed  some  secret  in  the  cause  not  disclosed. 
What  is  more  consonant  to  our  judgment,  and  native  impulse  ot 
honesty,  as  to  the  principles  upon  which  equity  should  be  admin- 
istered, than  that  the  suitor  whose  cause  will  not  bear  the  state- 
ment of  the  naked  truth    but  must  be  presented  in  disguise,  is 
not  entitled  to  relief  in  a  Court  of  conscience. 

As  this  case  is  presented  by  the  bill,  as  well  as  by  the  proofs 
to  support  it,  is  it  not  clear,  beyond  any  doubt,  that  there  is 
something  concealed  which  is  not  consistent  with  honesty,  and 
which  both  the  complainant  and  defendant  have  studiouslj 
endeavored  to  cover  up  from  the  view  of  the  Court  ?  Is  there 
Any  one  doubts,  that  the  deed  of  the  7th  of  Feb'y,  1838,  was 
executed  for  the  purpose  of  defrauding  Jeremiah  Baldwin's 
creditors?  Why  was  the  SheriflF's  title  made  to  Campfieldl 
Was  it  for  convenience,  or  was  it  to  carry  out  the  original  frau- 
dulent purpose  the  parties  had  in  view?  It  ought  not  to  be 
forgotten  that  this  bill  is  sworn  to,  and  that,  both  in  a  Court  of 
law  and  equity,  the  suppressio  veri  meets  with  no  more  encour- 
agement than  a  suggestio  Jalsi.  It  would  be  a  loose  [morality 
for  the  Court  of  Chancery  to  countenance,  to  lay  down  the  rule, 
that  a  party  approaching  that  Court,  and  speaking  with  the 
solemnity  of  an  oath  upon  his  conscience,  might  conceal  the  truth 
of  his  case,  because  that  truth  would  reveal  his  own  iniquity. 
This  is  not  the  age,  nor,  I  trust,  ours  the  community,  in  which 
it  is  to  be  expected  that  any  Court  will  lower  its  standard  of 
morality. 

In  order  for  the  appellant  to  entitle  himself  to  the  relief 
Bought,  by  a  decree  of  the  Court  of  Chancery,  on  the  ground 
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that  tl\e  payment  of  the  purchase  money  by  him  would  raise  an 
implication  of  a  trust  in  his  favor,  it  was  necessary  he  should 
move  out  of  his  way  the  deed  of  the  7th  Feb'y,  1838,  which,  re- 
maining in  force,  rebutted  the  implication  of  a  trust  arising 
from  the  mere  fact  of  his  having  paid  the  consideration  money  at 
the  SheriflTs  sale.  Accordingly,  an  eflFort  is  made  to  avoid  the 
legal  effect  of  this  deed  in  several  ways.  First,  it  is  alleged  in 
the  bill,  that  Campfield  sets  up  such  a  deed,  by  way  of  pretence, 
to  defeat  the  trust,  and  that,  if  he  has  such  a  deed,  it  was  never 
lawfully  delivered. 

All  that  the  bill  contains  in  reference  to  the  deed  is  this  : — 
*^And  at  other  times  the  said  Edward  Campfield  pretends,  that 
ho  holds  the  title  to  said  premises  by  virtue,  or  in  pursuance 
of,  some  other  deed,  or  conveyance,  thereof,  from  your  orator,  or 
some  other  person ;  whereas  your  orator  denies,  that  any  such 
other  deed,  or  conveyance  thereof,  if  any  such  deed,  or  convey- 
ance, he  has,  was  ever  lawfully  delivered  to  him,  or  that  he  ever 
paid  any  consideration  for  the  same ;  and  he  declares  and  insists, 
that  the  truth  is,  that  the  said  Edward  has  frequently  declared 
(observe,  the  bill  does  not  say,  that  so  the  complainant  declares 
the  truth  to  be,  but,  that  the  said  Edward  has  frequently  declared) 
that  he  never  received  any  such  other  .deed,  or  conveyance,  and 
that  he  had  no  title  for  said  premises  other  than  such  as  he  de- 
rived from  said  purchase  at  Sheriff's  sale,  and  the  conveyance 
thereupon  made  to  him  by  said  Sheriff.'' 

This  is  virtually  an  admission,  that  such  deed  was  signed,  and 
sealed,  and  delivered,  by  the  grantor  to  the  grantee,  but  denying 
that  it  was  legally  delivered ;  and  the  inference  is,  that  because 
it  was  not  lawfully  delivered,  therefore  it  is  invalid  and  should 
1)6  disregarded.  The  facts,  if  it  be  so,  that  the  deed  was  without 
consideration,  and  that  Campfield  made  the  declarations  alleged, 
are  no  impeachment  of  the  deed.  But,  if  not  lawfully  delivered, 
in  what  respects  was  the  delivery  unlawful,  and  under  what  cir- 
cumstances was  it  delivered?  If  a  party  seeks  redress  against 
a  fraud,  it  will  not  do  for  him  simply  to  allege,  that  he  was  de- 
frauded ;  but  he  must  state,  in  detail,  the  circumstances,  and 
must  show  in  what  the  fraud  consists.    If  he  seeks  to  set  aside 
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a  deed  which  has  been  procured  from  him  under  fraudulent 
pretences  and  devices,  it  will  not  do  simply  to  allege  it  wai  not 
lawfully  delivered.  He  cannot  charge  in  his  bill,  that  it  was  not 
lawfully  delivered,  and  sustain  such  allegation  by  proof  tliat  it 
was  forged. 

Who  can  doubt,  from  the  case  made,  that  the  deed  was  de- 
livered, and  that  its  purpose  was  a  fraudulent  and  unlawful  one  ? 
Who  can  doubt,  that  the  SheriiDPs  deed  was  made  to  Campfield  to 
carry  out  that  same  unlawful  purpose?  What  other  hypotbesis 
is  there  consistent  with  the  whole  transaction  1  Bat,  it  is  said, 
admitting  the  original  deed  to  have  been  fraudulent,  it  is  not  dear 
that  the  deed  from  the  Sheriff  was  so,  and  that  if  it  was  n«t,  the 
respondent  ought  not  to  be  permitted  to  protect  himself  under  the 
fraudulent  deed  made  to  him  by  the  appellant. 

There  are  several  answers  to  this.  In  the  first  place,  you 
cannot  separate  the  transactions.  If  the  first  deed  was  made  for 
.a  fraudulent  purpose,  the  reason  why  the  Sheriff's  deed  was 
made  to  the  son-in-law  is  apparent.  Why  was  not  the  SheriflPs 
deed  made  directly  to  Mr.  Baldwin  1  If  not  to  carry  out  the 
original  purpose,  why  did  not  the  bill  state  the  naked  truth  d 
the  whole  case,  and  draw  the  line  of  distinction  between  the 
iniquity  of  the  first,  and  the  honesty  of  the  second  transaction. 
If  he  had  repented  of  his  sin,  the  best  evidence  of  that  repen- 
tence  was  to  be  looked  for  in  his  confession  of  it.  The  tes- 
timony of  Mrs.  Mary  Hall  confirms  what  is  too  manifest 
throughout  the  whole  transaction  to  be  concealed.  In  reference 
to  the  purchase  by  Campfield,  at  the  Sheriff's  sale,  the  counsel  of 
the  respondent  put  the  question — Did  Mrs.  Baldwin  ever  say  that 
the  house  was  ever  held  by  Campfield  in  trust  1  She  replied,  yes, 
she  always  said  so.  I  understood  the  property  was  bought  with 
that  debt  on  it,  and  she  was  to  raise  the  money  to  pay  it.  The 
appellant's  counsel  immediately  followed  up  this  answer  by  ask- 
ing— Did  Mrs.  Baldwin  say  that  Campfield  held  the  property  in 
trust,  or  did  she  say  that  complainant  held  it  so  that  their  credi- 
tors should  not  take  it  away  from  them  1  Answer — I  think  she 
expected  some  other  debt  was  coming  against  them.  Again — ^Did 
.jou  understand  that  this  property  was  put  in  Campfield's  hands 
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only  to  protect  it  from  creditors  ?  Answer — I  always  under- 
stood so.  Bat  my  second  answer  is,  that  it  is  patting  the  bar- 
then  on  the  wrong  party  to  say  that  it  is  the  respondent  who  is 
seeking  to  defend  himself  under  the  first  deed.  The  appellant 
claims  the  benefit  of  the  trust,  by  implication  of  law.  That  im- 
plication is  rebutted  by  his  own  deed,  and  it  is  for  him  to  remove^ 
that  deed,  before  the  implication  can  be  in  his  favor. 

Bat  there  is  a  third  and  conclusive  answer.  If  the  respond- 
ent does  set  up  the  deed  he  has  a  right  to  do  so  as  between  him- 
self and  his  grantor.  Sound  morality  sanctions  it.  If  Bald- 
win concocted  that  conveyance  to  defraud  his  creditors,  it  is 
^^  even-handed  justice  that  presents  the  poisoned  chalice  to  hi& 
own  lips."  It  is  hardly  compatible  with  the  principles  upon 
which  a  Court  of  equity  administers  justice,  to  hunt  up  some 
technical  rule  to  protect  a  party  against  the  consequences  of  his 
own  fraud.  The  statute  for  the-  prevention  of  frauds  and  per- 
juries declares  the  deed,  as  between  the  grantor  and  grantee,  to 
be  valid ;  and  to  deny  to  the  respondent  the  benefit  of  this  deed^ 
is  in  violation  of  the  letter,  and  contravenes  the  policy  of  the 
statute.  Any  rule,  of  law  or  equity,  that  will  prevent  the  re- 
spondent in  this  case  from  setting  up  his  deed,  must  necessarily 
lead  to  contravene  the  policy  of  the  law,  which  makes  a  deed 
framdulent  as  against  creditors,  vaM  and  effectual  as  between 
the  grantor  and  grantee.  If  Baldwin  had  brought  an  action 
at  law  to  recover  the  possession  of  the  premises,  Campfield  might 
have  set  up,  in  defence,  this  deed.  There  is  no  rule,  either  of 
law,  or  equity,  or  morality,  why  he  may  not  use  it  for  the  dame 
purpose  in  this  case. 

Again,  it  is  said,  the  deed  in  question  is  proved  to  have  been 
cancelled  by  the  parties. 

Such  tfn  issue  is  not  made  by  the  pleadings,  and  it  is  no  more 
competent,  under  the  case  upon  the  record,  to  prove  that  it  was 
cancelled  under  a  verbal  agreement,  or  arrangement,  between  the 
parties,  than  by  a  subsequent  sealed  instrument  which  effected 
that  object. 

But  what  is  the  proof  of  the  cancellation  ?  The  deed  being 
produced,  it  appears  that  the  names  and  seals  of  the  grantors  had 
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been  torn  off  and  again  neatly  attached  bjt  some  material  use 
for  the  purpose.  There  is  not  a  particle  of  proof  as  to  whei 
how,  or  under  what  circumstances  such  mutilation  was  made 
The  aeed,  as  presented,  is  perfect,  and  the  circumstance  referre( 
to  excites  a  suspicion  only,  that  the  names  and  seals  might  bav< 
been  torn  off  for  the  purpose  of  cancelling  the  deed.  The  dee^ 
was  acknowledged  according  to  law,  and  duly  recorded. 

But  to  my  mind  there  is  a  most  satisfactory  answer,  and  con- 
clusive against  the  appellant,  as  to  this  point.  If  tfae  mutila- 
tion was  made  by  the  parties,  and  for  the  purpose  of  destroying 
and  cancelling  the  deed,  why  did  not  the  bill  so  alleged  If  the 
complainant  was  unwilling  to  make  such  an  allegation  under  oath^ 
most  assuredly  it  is  asking  too  much  of  the  Court,  upon  men 
suspicion  excited  by  the  appearance  of  the  deed,  to  come  to  sucl 
a  conclusion.  The  charge  was,  not  that  the  deed  was  cancelled 
but  that  it  was  not  delivered,  and  that  charge  has  been  met  bj 
the  answer  and  been  lawfully  disposed  of.  Had  the  allegatioi 
been  made  in  the  bill,  that  the  deed  had  been  cancelled,  the  re 
epondent  would  have  had  an  opportunity  of  answering  it.  H 
was  entitled  to  that  opportunity,  and  to  decide  this  cause  upoi 
any  ground  which  denies  him  this  right  would  be  a  palpable  vie 
lation  of  the  fixed  rules  and  principles  upon  which  equity  hai 
always  been  administered. 

^  There  is  a  prevailing  opinion,  that  the  merits  of  every  cau» 
in  a  Court  of  Chancery  must  be  measured  by  the  conscience  ol 
the  Chancellor,  and  each  cause  be  decided  by  the  dictates  o 
that  conscience,  untrammeled  by  any  fixed  principles  or  rules 
If  this  were  so,  the  rebuke  of  Sclden  would  be  as  true  as  It  I 
facetious :  "  For  law  we  have  a  measure  and  know  what  to  trus 
to.  Equity  is  according  to  the  conscience  of  him  that^is  Chan 
cellor ;  and  as  that  is  larger,  or  narrower,  so  is  equity.  'Tis  al 
one,  as  if  they  should  make  the  standard  for  the  measure  thi 
Chancellor's  foot.  What  an  uncertain  measure  would  this  be 
One  Chancellor  has  a  long  foot — another  a  short  foot — a  third 
an  indifferent  foot.  It  is  the  same  thing  with  the  Chancellor'! 
conscience." 

But  this  is  not  so.    The  principles  upon  which  eqmty  is  ad- 
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ministered  are  as  fixed,  as  well  defined,  and  as  certain  as  those 
which  regulate  the  proceedings  and  decisions  of  the  Courts  of 
common  law.  The  remark  of  Lord  Redesdale  is  eminently  true : 
^*  There  are  certain  principles  on  which  courts  of  equity  act, 
which  are  well  settled.  The  cases  which  occur  are  variaus,  hut 
they  are  decided  on  fixed  principles.  Courts  of  equity  have,  in 
this  respect,  no  more  discretionary  power  than  courts  of  law. 
They  decide  new  cases  as  they  arise  hy  the  principles  on  which 
former  cases  have  been  decided,  and  may  thus  enlarge  the  ope- 
ration of  those  principles.  But  the  principles  are  as  fixed  and 
certain  as  the  principles  on  which  the  Courts  of  common  law 
proceed." 

We  must  not  be  misled  by  any  supposed  hardship  of  the  case. 
The  conduct  of  the  son-in-law,  in  this  transaction,  may  justly 
excite  our  indignation.  Our  sympathies  are  naturally  with  the 
old  man  whom  he  may  have  deceived  and  wronged  ;  and  yet  we 
may  not  violate  a  single  principle,  upon  which  law  and  equity 
are  administered,  to  punish  the  one,  or  vindicate  the  other.  Mr» 
Justice  Story  remarks  :  "  Many  cases  of  trust  may  exist,  in 
which  the  parties  must  abide  by  their  own  false  confidence  in 
others,  without  any  aid  from  Courts  of  justice.  Thus  in  cases 
of  illegal  contracts,  or  those  in  which  oye  party  has  placed  prop- 
erty in  the  hands  of  another  for  illegal  purposes,  as  for  smug- 
gling (and  he  might  have  added  for  hindering,  delaying,  or  de- 
frauding his  creditors),  if  the  latter  refuses  to  account  for  the 
proceeds,  and  fraudulently,  or  unjustly,  withholds  them,  the 
former  must  abide  by  his  loss  ;  for  in  pari  delicto  melior  est  con- 
ditio possidentis  ef  defendentis  is  a  maxim  of  public  policy 
equally  respected  in  Courts  of  law  and  Courts  of  equity." 

To  my  mind  it  is  perfectly  clear,  that  there  is  nothing  in  this 
case  to  prohibit  the  respondent's  setting  up  the  deed  of  Feb- 
ruary, 1838  ;  and  such  being  the  case,  it  is  equally  clear,  that 
that  deed  rebuts  the  implication  of  a  trust,  which  otherwise 
would  arise  in  favor  of  the  respondent,  by  reason  of  the  payment 
of  the  purchase  money  for  the  title  made  by  the  Sheriff. 

By  the  payment  of  that  money,  he  paid  for  property  which  he 
had  before,  by  deed  of  warranty,  conveyed  to  Campfield.    He 
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paid  a  debt  which  morally,  and  by  law,  he  was  bound  to  pi 
Can  he  claim,  in  a  Court  of  equity,  after  he  has  allowed  his  o^ 
grantee  to  take  the  conveyance,  that  the  payment  of  his  01 
debt  raises  an  implied  trust  in  his  fayor,  and  that  in  equity  a 
good  conscience  he  is  entitled  to  the  property  1  Is  it  the  fi 
implication,  that  he  paid  the  money  to  relieve  the  property  of  I 
grantee  from  the  burthen  which  he  himself  had  placed  upon  i^ 
from  his  own  debt-r-or  is  the  implication  that  the  payment  w 
for  his  own  benefit  ?  It  was  his  own  debt  that  he  paid.  It  wi 
an  incumbrance  on  the  property  he  was  bound  in  equity  to  rt 
move.  It  was  honest  that  he  should  do  so.  The  fact  that  he  a 
lowed  his  grantee  to  take  the  deed  is  an  evidence  that  he  mac 
the  payment  for  his  grantee's  benefit.  The  necessity  for  ii 
plying  a  trust  in  this  case  does  not  exist.  A  Court  of  Chance 
never  has,  and  never  will,  imply  a  trust  unnecessarily.  In  t 
case  of  Cook  v.  Fountain^  3  Swanston^s  Rep.  591,  the  Lo 
Chief  Justice,  in  speaking  of  these  different  kinds  of  trusi 
says :  ^'  There  is  one  good,  general  and  infallible  rule  that  gc 
to  both  these  kinds  of  trusts ;  it  is  such  a  general  rule  as  nei 
deceives ;  a  general  rule  to  which  there  is  no  exception,  and  tt 
is  this ;  the  law  never  implies,  the  Court  never  presumes  a  tru 
but  in  cases  of  absolute  necessity.  The  reason  of  this  rule 
saered ;  for  if  the  Chancery  do  once  take  the  liberty  to  constr 
a  trust  by  implication  of  law,  or  to  presume  a  trust  unnecessari] 
a  way  is  open  to  the  Lord  Chancellor  to  construe  or  presume  a 
man  in  England  out  of  his  estate ;  and  so,  at  last,  every  case 
Court  will  become  casus  pro  amicoJ^^ 

Perhaps  the  language  of  the  Lord  Chief  Justice  is  too  stror 
But  in  the  case  before  us,  there  is  not  only  no  necessity,  but 
propriety,  in  implying  a  trust  in  favor  of  the  appellant*  And 
may  add,  within  the  range  of  authorities  no  case  can  be  fou 
to  sanction  such  a  conclusion.  If,  under  the  circumstances 
this  case,  a  trust  results  in  favor  of  the  appellant,  hereafter,  4 
Chancellor  will  be  untrammelled  by  any  principles  to  regols 
his  decisions  in  reference  to  resulting  trusts,  and  you  may  ta 
his  conscience,  or  his  foot,  for  the  measure — it  is  all  one. 


1853]  BALDWIN  V.  CAMPFIEO).  901 

In  every  view  this  case  has  been  presented  to  my  mind  I  am  of 
opinion  the  bill  should  be  dismissed. 

let.  Because  from  the  bill,  and  proofs  to  sustain  it,  it  is  evi- 
dent the  complainant  concealed  the  real  truth  of  this  case,  and 
although  the  defendant's  answer,  and  the  case  made  by  him,  only 
makes  the  "darkness  visible,''  this  can  neither  restore  the  purity 
of  the  complainant  nor  entitle  him  to  any  more  favorable  con- 
sideration from  the  Court. 

And  2d.  Because  the  deed  of  February,  1838,  upon  every 
principle  which  has  ever  been  recognized  by  a  Court  of  equity 
in  the  exercise  of  its  jurisdiction  in  reference  to  resulting  trusts, 
rebuts  every  implication  of  a  trust  that  can  arise  from  the  fact 
of  the  payment  of  the  purchase  money  by  the  appellant  as  a 
consideration  for  the  Sheriflfs  deed  of  June,  1838  ;  and  whether 
the  first  mentioned  deed  is  to  be  considered  as  a  bona  fide  deed 
l>etween  the  parties,  or  as  one  concocted  for  the  purpose  of  de- 
frauding creditors,  the  pure  administration  of  justice,  the  policy 
of  the  law,  and  sound  morality,  require  us  to  regard  it  as  valid 
between  the  parties,  and  to  give  it,  as  to  them,  its  proper  and  le- 
gitimate effect. 

Chief  Justice  Green,  Justice  Ogden,  and  Judges  Arrow- 
smith,  HuYLER,  Cornelison,  WiLLs  and  Risley  concurred  in 
this  opinion. 

Elmer,  J.  When  this  cause  was  ar;ruod,  I  felt  strongly  in- 
clined to  tlic  opinion,  that  the  circumstarxes  of  the  case  would 
entitle  us  to  consider  the  defendant  as  holding  tlie  property  in 
trust  for  the  plaintiff.  Subsequent  reflection  however  has  satis- 
fied rae  that  this  cannot  be  done,  without  disregarding  the  well 
settled  principles  of  law  and  equity. 

It  13  insisted,  on  behalf  of  the  appellants,  that  this  is  a  case  of' 
resulting  trust,  it  being  the  well  established  doctrine  in  equity, 
that  if  a  man  buys  land,  in  the  name  of  another,  and  pays  the 
consideration  money,  the  land  will  generally  be  held  by  the 
grantees  in  trust  for  the  person  who  pays  the  consideration 
money,    (2  Stor.  Eq.  §  1201,  and  cases  cited.)    I  do  not  fed' 
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any  doubt,  upon  the  evidence,  that  it  is  trae^  as  the  bill  all^ 

that  the  purchase  money  was,  most  of  it,  in  fact,  advanced 

i  the  plaidtiflf,  with  the  assistance  of  those  friends  who  kindlj 

I  terposed  to  aid  him  wbcn  he  was  in  distress ;  although  a  i 

[  aiderable  part  of  it  was  raised  by  means  of  defendant's  n 

I  The  answer  admits  that  notliing  was  paid  by  the  defendant 

:  But  it  appears  that  long  before  the  purchase  made  at 

SheriflPs  sale,  and  before  the  entry  of  the  judgment,  a  deed 

made  by  the  plaintiff  to  the  defendant  for  the  same  prope 

which  recites  a  money  consideration  and  contains  covenant! 

^  warranty  and  seizin.     There  can  be  little  doabt  that  this  d 

,  was  originally  designed  to  protect  the  property  from  the  ju( 

\\  ment  or  other  creditors ;  but,  if  such  was  the  design,  it  was  aft 

i|  wards  abandoned,  for  the  title  of  the  defendant  was  never  set 

9  against  the  judgment,  and  in  fact  the  deed  was  not  put  on  rec 

until  some  time  after  the  judgment.     Let  the  design  of  that  d 

however  have  been  what  it  may,  as  between  the  parUes  it  i 

good  and  valid  deed.     The  maker  of  it  is  estopped  from  denj 

that  the  object  was  a  lawful  one,  and  also  from  denying  that 

was  made,  as  it  purports  to  be,  for  a  valuable  considerati 

I  He  is  also  estopped  from  denying  that  he  had  a  good  title  to 

;  premises  and  from  setting  up  any  after  acquired  title  in  opp 

y  tion  to  it. 

\\  This  deed  is  set  up  in  the  answer  and  has  been  produced 

the  evidence.  It  has  been  attempted  to  invalidate  it  by  the  1 
that  it  appears  to  have  been  torn*  There  is,  however,  no  pi 
that  the  tearing  was  designed  to  cancel  it ;  and  even  if  it  t« 
the  cancelling  of  the  deed  would  not  divest  the  grantee  of 
estate.  Although  the  making  of  this  deed  was  of  coursA  knc 
.to  the  plaintiff,  the  bill  does  not  impeach  it  and  put  in  issue 
cancellation  or  alteration,  and  does  not  allude  to  it  except  in 
charging  part,  where  it  is  stated  that  defendant  sometimes  p 
tends  he  holds  title  in  pursuance  of  some  other  deed  or  convi 
ance  from  the  plaintiflF  or  some  other  person  ;  and  the  averm< 
in  opposition  to  this  pretence,  is  a  denial  that  such  deed,  if  a 
such  deed  he  has  was  ever  lawfully  delivered  to  him,  or  that 
ever  paid  any  consideration  for  the  same.    At  the  most  then,  t 


?. 
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only  facts  put  in  issue  by  this  charge  are,  whether  the  deed  wa» 
duly  delivered,  and  whether  any  consideration  was  paid.  That 
it  wag  delivered  is  proved  by  the  plaintiff's  acknowledgment  in 
due  form,  and  as  to  the  consideration,  the  plaintiff  is  estopped 
from  denying  it,  for  the  purpose  of  impeaching  the  validity  of  the 
deed.  (1  Greerd.  Ev.  §  26,  JV.)  The  deed  then,  I  think,  must 
be  considered  a  valid  subsisting  deed. 

The  case  then  is,  that  the  defendant  was  in  possession  of  the 
plaintiS^s  deed  for  the  property  and  it  was  deemed  advisable 
that  it  should  be  sold  upon  a  judgment,  which,  although  subse- 
quent in  date  to  the  deed,  it  was  thought  desirable  to  extinguish* 
The  plaintiff,  through  the  assistance  of  friends,  furnishes  the 
money  to  pay  for  it,  and  the  defendant  at  his  request  bids  it  off, 
and  takes  the  deed  in  his  name.  Without  further  proof,  certainly 
no  trust  can  result.  The  natural  presumption  would  be  that  the 
deed  is  taken  to  perfect  the  title,  the  defendant  acquired,  under 
the  deed  from  the  person  against  whom  the  judgment  was.  It 
was  the  duty  of  the  plaintiff  to  pay  off  that  judgment,  and  to 
make  good  the  title  he  had  professed  to  convey.  And  since  he 
is  not  permitted  to  invalidate  his  own  deed  by  denying  that  it 
was  made  for  the  consideration  expressed,  he  cannot  be  permitted 
to  deny,  that  he  ps^id  the  money  to  perfect  the  title,  he  professed 
to  convey. 

To  permit  him  to  show  a  trust  by  the  parol  evidence  he  has 
produced,  would  be.  wholly  to  disregard  the  statute  of  frauds, 
which  requires  all  trusts  of  land  to  be  proved  by  some  writing 
signed  by  the  party.  The  trust  which  results  from  the  mere 
fact,  that  one  person  pays  the  purchase  money  of  land  conveyed 
by  the  seller  to  another,  is  considered  as  coming  within  the  ex- 
ception in  the  statute,  of  trusts  which  arise  or  result  by  implica- 
tion or  construction  of  law.  But  no  trust  arises  upon  a  man's 
own  deed,  no  matter  whether  there  was  in  fact  any  consideration 
paid  or  not ;  as  between  the  parties,  a  voluntary  deed  is  just  as 
binding  as  any  other.  There  can  be  no  doubt,  indeed  counsel 
did  not  deny,  that  any  parol  declarations  of  the  defendant,  or 
any  understanding  between  him  and  the  plaintiff,  not  reduced  to 
writing,  would  be  inadmissible  to  show  a  trust,  in  regard  to  the 
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original  deed.     If  a  trust  in  reference  to  the  SheriflPs  deed 
allowed^  how  can  it  affect  the  other  ?    So  far  as  the  plaintifi 
concerned,  the  Sheriff's  deed  is  wholly  immaterial  and  may 
laid  out  of  the  case.     The  plaintiff  to  succeed  in  obtaining  a  co 
veyance  of  the  property  to  him,  must  also  get  rid  of  his  own  dec 
^  I :  So  long  as  that  remains  in  force,  his  mouth  is  shut,  he  cann 

f  claim  in  opposition  to  it. 

i  A  resulting  trust  has  its  origin  in  the  natural  presumption,  i 

the  absence  of  all  rebutting  circumstances,  that  he  who  supplii 

the  money,  means  the  purchase  to  be  for  his  own  benefit,  rathe 

.  *  than  for  that  of  another,  and  that  the  conveyance  in  the  name  c 

the  latter  is  a  matter  of  convenience  and  arrangement  betweei 

j  the  parties,  for  other  collateral  purposes.     But  in  a  case  15k 

,.  this,  there  is  no  room  for  any  presumption  in  the  matter.    Tl 

i  conveyance  is  made  to  the  defendant,  because  he  holds  the  man 

deed  who  now  pays  the  money.     If  the  plaintiff  had  taken  it  i 

*  j  his  own  name  it  would  have  been  wholly  useless  to  him  ;  he  cou] 

•:  1  not  have  alleged  that  his  own  deed  was  fraudulent,  or  that  it  wj 

!■•;■  not  executed  when  it  purported  to  be.     If  his  deed  had  been 

\•^  later  date  than  the  judgment,  so  that  the  title  under  the  jud] 

j !  ment  would  have  been  paramount,  the  case  would  have  been  tl 

^  j  same  ;  he  couU  not  have  set  up  a  paramount  title  against  li 

"*.i  own  covoniiuts  of  warraiity.     Ceriaiiily  nothing  can  be  pJaine 

'u  tunn  that  a  man  canii't  make  a  deed  for  property  subject  to 

..  f;  ju'.lgmcnt  f(^r  his  ov.u  or  any  otlier  person's  debt,  and  than  tnr 

S  round  and  purclia^c  \iu;ler  that  judgment,  and  thus  supersede  Li 

.  [  own  deed.     If  liis  own  deed  was  made  before  the  judgmcnl 

•-'  although,  if  voluntary,  it  may  be  void  as  against  the  juJgmei 

'.^:  creditor,  as  against  himself  it  is  binding. 

.  •?■  The  plaintiflPs  reliance,  however,  is  not  upon  the  natural  pre 

I  Jj  sumption,  arising  from  the  mere  payment  of  the  purchase  monej 

but  upon  the  evidence  in  the  cause,  which  it  is  said  proves  tha 
the  intention  of  the  parties  was,  that  the  property  should  be  hel 
for  the  benefit  of  the  plaintiff  and  his  family.  I  am  not  satisfie 
that  the  evidence  docs  show  any  intention  to  annul  the  title  un 
der  the  plaintiff's  deed,  or  that  the  intention  was  that  the  tit! 
should  be  held  in  trust  at  all.    The  object  undoubtedly  was  ♦ 
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preyent  tihe  plaintiff  and  his  family  from  being  turned  oat  of 
their  home,  by  means  of  the  Sheriff's  sale ;  bat  that  ooold  be  ef- 
lected)  as  in  fact  it  was,  by  the  defendant's  holding  the  title,  and 
permitting  the  plaintiff  and  his  family  to  remain  in  possession  as 
long  as  they  thought  proper,  withoat  paying  rent.  The  circnm- 
Stances  of  the  case  indeed,  so  far  from  raising  a  presumption 
&at  there  was  a  resnlting  trust,  which  would  enable  the  plaintiff 
to  call  fot  a  conveyance  of  the  property  to  himself,  tend  rather 
to  show  the  contrary.  They  show  that  for  some  reason,  and 
probably  to  prevent  the  interference  of  creditors,  the  design  was 
that  the  defendant  should  continue  to  hold  tiie  title,  and  appear, 
ostensibly  at  least,  to  be  the  owner.  Not  one  word  was  said 
itbout  giving  up  the  plaintiff^s  deed.  On  the  contrary,  it  was  put 
on  record  just  previous  to  the  issue  of  the  execution,  and  was  of 
•course  on  record  when  the  Sheriff's  sale  took  place. 

But  supposing  it  to  be  satisfactorily  proved^  by  the  parol  evi- 
dence produced  in  the  cause,  that  the  intention  i^as  to  regard 
the  first  deed  as  of  no  force ;  can  such  evidence  be  received  to 
prove  that  the  titie  derived  from  that  deed  was  abandoned,  or 
was  to  be  held  in  trust  1  An  express  declaration  of  the  defend- 
ant, at  the  time  that  deed  was  delivered  to  him,  it  is  clear,  eould 
not  avail  to  prevent  its  operation,  according  to  the  terms  of  it. 
How  then  can  a  subsequent  agreement  by  parol  be  received  for 
such  a  purpose?  A  formal  title,  by  a  solemn  deed,  cannot  thus 
be  avoided.  So  long  as  the  statute  of  frauds  remains  in  force, 
no  deed  absolute  on  its  face  can  be  turned  into  a  trust  by  any 
declaration  of  the  parties,,  not  reduced  to  writing.  In  the  ab- 
eence  of  any  rebutting  facts,  the  payment  of  the  purchase  money 
is  held  to  have  that  effect,  but  never  in  tiie  face  of  the  parties* 
solemn  deed  to  the  contrary. 

No  case  like  the  present  has  been  produced  by  tiie  counsel,  nor 
am  I  aware  of  any.  Leman  v.  WhUnty  (4  RuinU  422)  may 
be  referred  to  as  somewhat  analagous.  A  son  bad  conveyed  to 
his  father,  nominally  as  a  purchaser,  for  the  consideration  ex- 
pressed in  the  deed  of  X400,  but  really  as  a  trustee,  in  order  that 
his  father,  who  was  in  better  credit  than  his  son»  might  raise 
BQoney  upon  it  by  way  of  mortgage,  for  the  use  of  the  son.  The 
56 
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foiher  died  before  any  money  was  raised,  and  the  Vice  Chaneelk 
held  the  case  to  be  wiUiin  the  statute  of  firauds^  and  parol  proc 
inadmissible  to  prove  the  trust.  Considering  the  father  as  a  poi 
chaser  for  the  consideration  stated  in  the  deed,  and  it  bein, 
proved  that  he  never  paid  the  £400,  he  held  that  his  son  as  \ 
vendor  had  a  lien  on  the  property  for  that  amount.  In  this  cas^ 
the  non-payment  of  the  consideration  money  is  not  proved ;  an( 
if  it  was,  the  circumstances  of  the  case  rebut  the  presumption  o 
a  lien.  The  deed  was  either  a  voluntary  deed,  or  made  to  de 
fraud  creditors,  and  in  either  aspect  no  lien  for  the  nominal  con< 
sideration  money  can  be  enforced. 

Considering  the  defendant  as  by  virtue  of  the  first  deed  apur- 
chaser  for  a  valuable  consideration,  as  I  think  we  are  bound  to 
do,  there  can  be  no  resulting  trust.  By  the  common  law,  when 
a  feoffment  was  made  without  consideration  the  use  resulted  ti 
the  feoffor.  But  even  a  nominal  consideration  vested  the  use  ii 
the  feoffee.  The  case  of  a  resulting  trust  is  considered  as  anaU 
gous  to  the  rule  of  the  common  law,  and  therefore  wherever  th< 
grantee  has  paid  a  consideration  the  trust  will  not  result  h 
the  case  of  Dyer  v.  Dyer  (2  Cox  it.  92)  Chief  Justice  Eyre  re 
grets  that  in  the  case  of  a  deed  made  to  a  child,  the  considera 
tion  money  being  paid  by  the  father,  such  child  bad  not  beei 
con^dered  as  a  purchaser  for  a  valuable  consideration,  instead 
of  its  being  a  mere  circumstance  of  evidence,  admitting  of  eri- 
dence  on  the  other  side,  for  as  a  purchaser  the  trust  would  hi 
rebutted,  and  all  circumstanoes  of  evidence  shut  out 

The  case  of  a  trust  resulting  from  the  fact  of  one  man's  pay* 
log  the  purchase  money,  when  the  deed  was  made  to  another,  ii 
too  well  established  by  a  long  course  of  decisions  to  be  over 
thrown.  But  the  danger  of  allowing  the  title  to  land  to  rest  up 
on  certain  presumptions,  arising  out  of  parol  proof  of  the  pay< 
ment  of  the  money,  has  been  always  admitted ;  and  I  am  un- 
willing to  extend  the  doctrine  beyond  the  precedents. 

It  has  been  doubted  whether  a  resulting  trust  can  be  sustainec 
where  only  a  part  of  the  consideration  money  was  paid  by  the 
party  claiming  to  be  the  cestui  que  trust.  But  admitting  that  il 
caU)  as  seems  to  be  the  better  opinion,  the  land  in  such  a  caH 
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would  be  charged  pro  tanto.  {Wray  v.  Steek,  2  Ves.  and  B. 
388  ;  Bostford  v.  Burr,  2  John  C.  R.  410.  Considering  the 
defendant  as  a  purchaser  for  a  valuable  consideration,  and  the 
deed  from  the  Sheriff  as  a  necessary  part  of  his  title,  the  strong- 
est equity  that  can  be  raised  agwist  him  will  be,  to  ohaige  his 
land  with  the  money  that  was  actually  paid  by  the  plaintiff  to 
obtain  the  title  under  the  judgment* 

To  this  extent,  as  the  case  stands,  I  think  the  plaintiff,  under 
the  general  prayer  in  his  bill  is  entitled  to  relief,  and  that  the 
Chancellor  erred  in  dismissing  his  bill.  In  his  answer  the  de- 
fendant says :  *^  If  the  judgment  was  a  valid  and  subsisting  lien 
on  the  said  premises  at  the  time  of  said  sale,  this  defendant  is 
willing  to  pay  to  the  said  complainant  such  sum  as  he  in  the 
opinion  of  the  honorable  Court  is  entitled  to  in  consequence  of  any 
payment  which  may  have  been  made  t>y  him  in  satisfaction  of 
such  lien."  That  the  judgment  was  a  valid  and  subsistiiig  lien 
appears  to  be  beyond  doubt,  and  I  see  no  reason  why  the  defend- 
ant should  not  be  held  to  an  offer  so  entirely  in  accordance  with 
what  is  just  and  equitable,  although  without  such  offer  there 
might  be  difficulty  in  requiring  him  to  do  even  that  much. 

My  opinion  therefore  is,  that  the  decree  ought  to  be  reversed 
and  the  case  sent  back  to  the  Chancery  that  an  inquiry  may  be 
made  as  to  how  much  the  plaintiff  paid,  and  that  the  appellants 
may  have  relief  to  that  extent,  with  interest  after  the  defendant 
took  charge  of  the  property. 

Valentine,  Judge,  concurred  in  this  opinion. 

The  decree  of  the  Chancellor  was  affirmed. 
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ABSENT  DEFENDANT.  Vide  Injmctian,  5. 

ACCOUNT.  Vide  Praeiiee,  I.  Carporaiwn,  2,  9.  Eweeutors  and 
Adminigtrators,  I,  2,  3.  Trust,  and  TVicflee,  1,  5.  £w- 
dence,  1.     Waste,  1.    Mortgage,  4. 

ACCOUNT  (SETTLED.) 

1.  The  rule  that,  where  the  complainant  goes  for  a  general  ac- 
count, and  it  turns  out  that  there  has  been  a  settled  aceoUDt, 
he  must  amend,  and  surcharge  and  faUifj,  supposes  that  an 
account  has  been  given  bj  the  defendant  VundyhB  ▼. 
Brown,  657 

2.  If,  on  a  bill  for  an  account,  the  Court,  upon  the  eTidenca,  is 
satisfied  that  nothing  is  due  the  complainant,  no  order  to 
account  should  be  made.  Campbell  r.  Adm'r  of  Camp- 
beU.  738 

3.  A  settled  account  will  be  deemed  conclusive  between  the 
parties,  unless  some  fraud,  mistake,  omission  or  inaccuracy 
be  shown ;  and  in  cases  of  settled  accounts  the  Court  will 
not,  generally,  open  the  account,  but  will,  at  most,  only 
grant  liberty  to  surcharge  and  falsify,  unless  in  cases  of  ap- 
parent fraud.    Brown  md  others  v.  Vandyko*  795 

4.  In  order  to  make  an  aocoont  a  stated  aeeoont,  it  Is  not  ne. 
cessary  that  it  be  signed  by  the  parties.  lb. 

5.  Between  merchants  at  home,  aa  account  whieh  has  been 
presented,  and  no  objection  onade  thereto  after  the  lapse  of 
several  posts,  is  treated,  under  ordinary  cirenmstances,  as 
being,  by  acquiescence,  a  stated  account  Ib» 

6.  Where  a  complainant  ffles  a  bill  for  a  general  account,  and 
the  defendant  sets  forth  a  stated  one,  the  complainant  must 
amend  his  bill,  because  a  stated  account  is  prima  facie  a 
bar,  untQ  the  particnlar  Irrors  in  it  ara  asMffned.  lb  • 

7.  It  parties  dealing  with  eommissioa  merehantt  agree  that 
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regta  shall  be  made  quarterly,  rach  a  mode  of  sUtiog  ae* 
counts  and  calcalatiog  interest  is  not  asarioaa.  Ik 

Vide  Evidence,  3. 

ADMINISTRATION  BOND. 

1.  The  want  of  verification  of  the  facts  stated  in  a  petition  for 
leave  to  prosecute  an  administration  bond  ia  not  a  ground 
on  which  the  Ordinary,  at  the  instance  of  the  obligora  in  the 
bond,  will  vacate  the  order  for  prosecution. 

An  order  for  the  prosecution  of  an  administration  bond,  founded 
on  a  petition  stating  that  the  administrators  had  not  paid  to 
the  persons  entitled  thereto  the  balance  found  in  }ub  handi^ 
will  not  be  vacated  on  the  ground  that  no  decree  of  diatri* 
bution  had  been  made  by  the  Orphans'  Court. 

The  Ordinary's  not  requiring  a  bond  of  indemnity  agunst 
costs,  on  granting  an  order  to  prosecute  an  administratum 
bond,  is  not  a  reason  for  vacating  the  order. 

SemHe,  That  the  distributee's  not  having  tendered  a  refaoding 
bond  is  not  a  reason  for  vacating  an  oraer  for  the  prosecutioa 
of  an  administration  bond.  AdminUtration  bjnd  of  Marim 
L,  Green.  550 

ADMINISTRATION  (WITH  WILL  ANNEXED.)     Vide  MorU 

ADVANCEMENT.    \iAeDiglTibuiwe  Share,  \. 

AGENCY.    Vide  Injunction,  1. 

AGREEMENT. 

1.  In  April,  1845,  a  decree  pro  eon.  was  obtained  by  B.  against 
R.,  in  a  suit  for  the  foreclosure  of  a  mortgage,  for  •27,7§7,S4. 
In  Sept  following,  the  mortgaged  premises  being  then  adver* 
tised  to  be  sold  under  the  decree  on  the  6th  of  Get,  1845,  R. 
made  a  proposition  for  the  payment  of  the  mortgage  debt,  to 
which  B.  acceded.  B.  wrote  to  his  solicitor,  aothorixing 
him  on  certain  conditions  to  enter  into  a  stipulation  with  £ 
on  the  terms  proposed,  one  of  which  conditions  was,  that 
91 100  should  be  paid  by  R.  and  the  arrangement  eomfdeted 
on  or  before  the  let  of  October.  No  part  of  the  money  was 
paid  as  proposed.  On  the  5th  Jan.,  1846,  R.  paid  to  B.'a 
soScitor  tl  100.  B.'s  solicitor  apprised  B.  of  what  had  been 
done.  B.  directed  that  9500  of  the  tl  100  be  applied  to  the 
payment  of  the  interest  up  to  Jan.  1, 1846,  on  920,000 ;  and 
authorized  his  aolicitor  to  enter  into  a  stipulation,  on  the  pay- 
ment of  919,500,  with  interest  semi  annually,  in  eertain 
apeeified  inatalmenta,  to  discharge  the  debt  and  release  the 
property  mortgaged,  the  stipulation  to  contain  a  reservation 
of  aU  due  rights  ander  th^mortgage  and  decree  of  sale,  pro- 
vided the  stipulated  payments  of  interest  and  on  account  of 
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priDcipal  were  not  regularlj  made.  R.  did  not  make  anj 
other  payment  HM,  that  the  debt  was  not  redaced  to 
•20,000.    Ryerson  v.  Boarman,  66 

2.  The  bill  stated,  that  W.  T.,  dec'd,  had  become  liable  as  se* 
carity  for  his  son  for  several  debts,  and  that  judgments  had 
been  obtained  against  l^im  therefor ;  and  that  aU  his  estate, 
real  and  personal,  was  sold,  at  Sheriff's  sale,  by  virtue  of 
executions  issued  on  the  said  judgments,  and  was  all  pur- 
chased at  said  sale  by  J.  R.  and  R.  T.,  his  sons  in  law. 
That  the  personal  property  so  sold  was  of  the  value  of 
•1500,  and  was  sold  for  •315,78.  That  the  real  estate  so 
sold  was  of  the  value  of  •O.OOO,  and  was  sold  for  $2,300. 
That  J.  R.  and  R.  T.  induced  him  to  permit  it,  by  telling 
him  that  the  only  way  to  defend  himself  against  claims  aris- 
ing on  endorsements  for  his  son,  on  which  snits  had  been 
commenced,  was,  to  allow  his  property  to  be  sold  at  Sheriff's 
sale.  That  W.  T.  consented  to  let  his  property  be  thus 
placed  in  the  custody  of  J.  R.  and  R.  T.,  for  the  purpose  of 
paying  the  judgment  which  had  been  obtained,  and  of  pro- 
tecting the  property  from  the  said  claims  on  which  suits  had 
been  commenced,  and  on  the  further  condition,  that  W.  T. 
should  have  his  support  out  of  the  farm,  and  that,  on  his 
death,  the  farm  should  be  sold,  and  the  proceeds  divided 
according  to  his  wilL  That  a  written  agreement  was  enter* 
ed  into  by  J.  R.  and  R.  T.,  stipulating  with  the  said  W.  T. 
for  the  performance  of  the  said  terms  and  conditions ;  and 
that  the  said  agreement  had  been,  since  the  Sheriff's  sale^ 
either  lost,  or  fraudulently  taken  by  J.  R.  and  R.  T.  from  the 
possession  of  the  said  W.  T.  The  bill  was  exhibited  by  two 
of  the  children  of  W.  T.,  dec'd,  praying  performance  of  the 
alleged  agreement  llie  answer  denied  the  alleged  agree- 
ment, and  there  was  no  sufficient  proof  of  it  Semhle,  That 
such  an  agreement  is  not  entitled  to  favorable  consideration. 
Midfard  v.  Rtmk,  188 

3.  A  purchaser  of  land  at  Sheriff's  sale  under  an  agreement 
with  the  defendant  in  execution  to  buy  it  and  advance  the 
purchase  money  for  his  accommodation  and  relief,  and  to 
permit  him  to  redeem,  which  agreement  was  made  known  to 
the  Sheriff  and  the  persons  attending  the  sale^  and  in  conse- 
quence of  which  the  property  was  struck  off  to  the  purchaser 
greatly  below  its  value,  was  adjudged  to  hold  it  only  as  in 
mortgage.     Barkdew  v.  Taylor^  206 

Vide  Specie  Performance,  2. 

AUMONY. 

1.  In  Sept,  1846,  on  a  bill  by  a  wife,  who  had  left  the  hus- 
band's house  and  taken  with  her  their  only  child,  a  son  of 
15  months  old,  an  order  was  made  that  the  husband  pay  her 
•2,50  a  week  for  or  towards  the  support  of  the  child  and 
herself,  while  she  kept  the  child,  until  the  further  order  of 
the  Court 
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In  Marohy  1850,  on  fche  ap|dioation 
was  made  that  the  child  be  delivei 
of  the  husband.     Vaieniine  v.  Vol 

2.  On  a  bill  for  alimony  and  maintain 
pendenU  lite  and  counsel  fee  for  < 
be  denied,  if  the  case  as  it  appears  i 
tiie  motion  shows  that  there  is  i 
Dougherty  ▼.  Dougherty, 

3.  On  a  bill  by  a  wife  against  her  hn 
tenance,  alleging  an  abandonmen 
an  answer  was  put  in,  and  testin 
was  then  made,  on  the  part  of  d^e 
pendente  lite.  It  appeared  in  the 
was  living  with  her  father,  away  i 
having  two  of  the  children  with  b 
that  the  abandonment  was  by  tl 
said,  that  if  the  complainant  wonl 
had  with  her,  to  the  defendant's 
refuse  to  receive  her  as  his  wife  i 
children,  the  Court  would,  on  fa 
such  refusal,  allow  alimony  pen 
motion  as  the  case  then  stood,    i 


AMENDMENT  (OF  BILL) 
Account  SetOed,  1,6. 


Vide  Sale 


ANCIENT  LIGHTO. 

An  injunction  to  prevent  the  defem 
shut  up  a  window  in  the  gable 
honse,  which  the  bill  stated  to  1 
complainant's  house  being  built  < 
denied.     King  v.  MiUer, 

ANSWER.    Vide  P2ea<faVi^«. 


APPORTIONMENT  (OF  STOCK.) 

1.  An  act  incorporating  a  Gas  Cc 
Commissioners  therein  named  si 
scription  to  the  stock  on  three 
continue  them  open  until  the  stoc 
at  their  discretion,  close  the  sam< 
open  two  days,  and  again  open  t 
the  powers  of  the  Commissioner 
ment  of  a  Board  of  Directors ;  th 
ed,  to  have  power  to  open  the  hoc 
until  950,000  should  be  subscribe 
veniently  might  be  after  915,000 
Commissioners  should  convene 


INDEX.  915 

public  notice,  to  choose  Directors ;  the  Stockholders  to  be 
allowed  one  vote  for  each  share  held  in  his  or  her  name 
fourteen  days  before  the  election.  Fifteen  thousand  dollars 
were  subscribed  on  the  15th  Dec*  1849,  and  the  Commis* 
sioners  thereupon  gave  the  requisite  notice  of  a  meeting  of 
the  Stockholders  on  the  24th  Jan.,  1850,  for  the  election  of 
Directors.  The  act  gave  no  authoritj  to  the  Commissioners 
to  apportion  the  stock  if  more  was  subscribed  than  the  act 
allowed.  Held,  that  shares  subscribed  on  that  day  could 
not  be  voted  upon  at  that  election.  Held,  further,  that  an 
excess  of  shares  subscribed  on  that  day  could  not  affect 
the  right  of  one  who  had  subscribed  on  the  I5th  Dec.  1849, 
to  vote  on  each  share  so  subscribed  by  him  ;  and  that  the 
Conmiissioners  bad  no  authority  so  to  apportion  the  shares 

^  as  to  limit  that'  right  to  any  smaller  number  of  shares  or 
votes.     Vandyke  v.  Stout,  333 

2.  A  person  having  subsciibed,  on  the  24th  Jan.,  1850,  a 
greater  number  of  shares  than  remained  open  for  subscrip- 
tion, the  Commissioners,  by  an  apportionment  made  by 
them,  reduced,  equally,  the  number  of  shares  so  subscribed 
and  an  equal  number  of  shares  subscribed  by  the  com* 
plainant  on  the  15th  Dec,  1849;  and  allowed  the  number 
of  shares  so  apportioned  to  him  who  had  subscribed  on  the 
24th  Jan.,  1850,  to  be  voted  upon,  and  refused  to  permit  the 
complainant  to  vote  on  more  than  the  reduced  number  of 
shares  so  apportioned  to  him.  Whereupon  the  complainant 
refused  to  vote  at  all ;  and  one  of  the  Commissioners,  and 
the  pemon  who  had  subscribed  on  the  24th  Jan.,  1850,  with 
three  others,  received  the  majority  of  the  votes  cast,  and 
assumed  to  act  as  Directors.  An  injunction  restraining  them 
from  so  acting  was  allowed ;  and,  on  answer  and  motion 
to  dissolve,  was  retained.  16. 

ASSIGNMENT.  Vide  Partnership,  I.  Creditor's  Bill,  1.  Mart^ 
gage,S,5.  Injunction,^.  Lease,l.  Evidence,!.  TYust, 
and  Trustee,  1. 

AUTHORITT  (EXCEEDED.)  Vide  Partnership,!.  SdeonCom^ 
missions,  !,  2. 

B 

BANKRUPTCY  (SALE  BY  ASSIGNEE  IN.)    Vide  Partition,  1. 

BEQUEST.    Vide  WiO. 

BIDDINGS  (OPENED.)    mdo  SaU  by  Sherigr,  I. 

BILL.    Vide  l%aJtfi|;«. 
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BOUNDARY. 

1.  A.  coDvejed  to  B.  a  lot  of  ground,  fronting  on  Paseaic  river, 
used  as  a  dock ;  the  deed  containing  foil  covenants  of  seizin 
and  warranty ;  and  B.  gave  a  mortgage  on  the  lot  for  a  part 
of  the  consideration  money.  To  a  bill  for  the  foreclosure 
of  the  mortgage  B.  answered,  that  as  to  a  part  of  the  front 
and  a  strip  running  back  to  a  point,  A.  had  no  title ;  and 
afterwards  filed  a  cross  bill,  praying  a  rescision  of  the  con- 
tract. A.  was  in  possession  of  the  whole  when  he  conveyed 
to  B.,  and  claimed  that  his  title  and  his  deed  to  B.  covered 
the  whole.  The  defect,  if  any,  in  A.'s  title  was,  not  that 
the  title  or  possession  of  any  part  of  the  lot  was  shown  to 
be  in  any  other  person,  but  that  A.'s  deed,  by  the  length  of 
chain  on  one  line  and  an  alleged  wrong  coarse  on  another 
line,  did  not  cover  the  whole  lot.  B.  had  not  been^victed; 
and  the  question  as  to  A.'s  title  to  the  who^e  was.  at  most,  a 
disputed  question  as  to  the  true  boundary  line  between  tins 
lot  and  an  adjoining  lot  owned  by  C.  Held,  that  it  was  not 
a  case  for  the  rescision  of  the  contract  between  A.  and  B. 
Beach  v.  Waddell,  299 

Vide  Jurisdiction,  1. 

c 

CANCELLATION.    VideJMbr^^e,  3. 

CAVEAT.    Vide  Evidence,  2. 

CHARITABLE  BEQUEST.     Vide  WiU,  3. 

CHARGE  ^OF  DEBTS  ON  LAND.)    Vide  Mortgage,  S,  9. 

CHILD  (CUSTODY  OF.)    Vide  Alimony,  I. 

CHURCH.    Yide  Injunction,  3. 

COLLATERAL  SECURITY. 

1.  P.,  being  indebted  to  R.  K.  &  6.,  partners,  gave  them  his 
note  for  the  amount,  dated  June  529. 1843,  payable  in  90 
days,  and,  as  collateral  security,  executed  and  delivered,  at 
the  same  time,  to  R.  a  power  of  attorney,  authorizing  him, 
in  the  name  of  P.,  to  s^ll,  assign  and  transfer  ten  shares  of 
stock  in  the  New  Jersey  Insurance  Company,  standing  in 
P.'s  name,  on  which  tdOO  had  been  paid ;  and  P.,  at  the 
same  time,  delivered  to  R.,  for  the  partnerflliip,  a  certificate 
of  the  Insurance  Company  that  there  were  then  standing  in 
P/s  name,  on  the  books  of  said  Company,  ten  shares  of 
stock,  transferable  only  on  the  books  of  the  Company.  The 
note  was  not  paid.  On  the  14th  January,  1846,  the  said 
shares  were  sold,  pursuant  to  previous  advertisement,  by  the 
Sheriff  of  Essex  County,  on  a  judgment  obtained  by  S.  r. 
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P.,  and  bought  by  S.  at  that  sale,  and  were  transferred  by 
the  Sheriff  to  S.  on  the  books  of  the  Insurance  Company. 
S.  had  notice  of  the  facts  before  his  purchase.  On  the  29th 
August,  1846,  the  said  power  of  attorney  and  certificate 
were  presented  to  the  Insurance  Company,  and  they  were 
xequested  to  permit  the  transfer  on  their  books,  of  the  said 
shares,  to  R.,  which  they  declined.  Held,  that  the  com- 
plainants were  entitled  to  relief.  Rogers,  Ketchum  4*  Gros- 
venor  v,  Stevent,  167 

yide  Partnership,  1. 

COMMISSIONS.    Vide  Exeeulars  and  Administrators,  2.     Sale  on 
Commissions,  1,  2. 

CONSIDERATION  (FAILURE  OF.)    Vide  Boundary,  1. 

CONSTITUTIONALITY  (OF  ACT  OF  LEGISLATURE,  QUES- 
TION  OF.)    Vide  Remedy  at  Law,  I. 

CORPORATION. 

1.  If  upon  bill  and  answer  the  Court  is  not  satisfied  of  the  in- 
solvency of  a  Corporation,  an  injunction  allowed  en  the 
bill,  under  the  ''  Act  to  prevent  frauds  by  incorporated  com- 
''  panies,"  will  be  dissolved.  Goodheart  o.  Raritan  Mining 
Co.  73 

2.  In  March,  1848,  S.  G.  P.  filed  a  bill  against  the  N.  E. 
Manufacturing  Co.,  for  the  foreclosure  of  a  mortgage  exe- 
cuted by  the  said  Co.  to  him.  In  January,  1849,  V.  pre- 
sented a  petition  to  the  Court  setting  forth,  that  S.  G.  P., 
when  he  received  the  said  mortgage,  gave  a  declaration  of 
trust  that  he  received  said  mortgage  for  the  purpose  of  se* 
curing  to  a  certain  Bank  the  payment  of  tertain  drafts  drawn 
by  said  Manufacturing  Co.  on  D.  S.  B.  6t  Co.,  and  accepted 
by  them,  which  had  been  discounted  by  the  said  Bank  for 
the  benefit  of  the  said  Manufacturing  Co.,  and  that  in  ease 
the  said  drafts  should  be  paid  by  the  said  D.  S.  B.  6t  Co. 
4>n  account  of  the  said  Manufacturing  Co.,  before  the  said 
Manufacturing  Co.  should  have  placed  funds  in  the  hands  of 
said  D.  S.  B.  dc  Co  to  meet  the  same,  then  the  said  bond 
and  mortgage  to  be  held  by  the  said  S.  G.  P.  in  trust  to 
secure  to  said  D.  S«  B.  ds  Co.  the  amount  which  should  re- 
main due  to  them  on  account  of  their  payments  made  on  the 
said  drafts ;  with  power  to  assign  the  said  bond  and  mort- 
gage to  either  of  the  parties  that  might  be  entitled  to  the 
same.  That  in  May,  1847,  the  petitioner  became  the  owner 
of  62  shares  of  the  stock  of  said  Manufacturing  Co.  (And 
stating  facts  going  to  show  that  nothing  was  due  on  the 
said  mortgage.)  That  D.  S.  B.  has  the  entire  control  of 
said  Manufacturing  Co.,  and  will  not  allow  anv  answer  to 
be  put  in,  or  defence  to  be  made  to  the  bill  exhibited  by  the 
aaid  S.  G,  P.    On  this  petition  the  Court  orderedi  that  the 
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petitioner  be  permitted,  as  one  of  tbe  stockholders  of  said 
Manufacturing  Co.,  to  answer  the  said  bill,  and  that  he  be 
made  and  deemed  a  party  thereto  for  that  purpose. 
An  answer  was  pat  in  accordingly,  replication  filed,  and  testi* 
mony  taken  ;  and,  on  the  bearing  of  the  canse,  the  Chan* 
cellor  ordered,  that  an  account  be  taken  between  said  D.  S. 
B.  6c  Co.  and  the  said  Manufacturing  Co.  Vandyke  v. 
Brown  et  aL  657 

3.  A.  6c  B.  owning  a  manufacturing  establishment,  obtained  an 
act  incorporating  a  Co.  to  carry  on  the  business,  and  sub- 
scribed, each,  for  half  of  the  stoek,  except  four  shares,  which 
were  put  in  the  names  of  four  other  persons,  for  the  purpose 
of  having  a  sufficient  number  of  persons  to  organize  under 
the  act.  After  the  organization  of  the  Co.,  by  the  ejection 
of .  directors,  dec,  A.  6l  B.  continued  to  coodQCt  the  busi- 
ness, as  before  the  act,  by  and  between  themselves  as  indi- 
viduals, the  Co.  not  acting  by  its  board. 

Held :  That  they  were  bound  to  conduct  their  business  as  a 
corporation,  and  were  to  be  governed  by  tbe  law  of  corpo- 
rations, lb. 

4.  The  general  rule  is,  that  a  suit  brought  for  the  purpose  of 
compelling  the  ministerial  officers  or  agents  of  a  private  cor« 
poration  to  account,  or  for  misconduct,  must  be  in  the  name 
of  the  corporation  itself,  and  cannot  be  maintained  in  the 
name  of  individual  stockholders. 

In  special  cases,  however,  where  justice  cannot  be  otherwise 
obtained,  and  where  the  directors,  officers  and  managers 
having  the  control  of  the  corporation  and  its  affairs  m 
guilty  of  misconduct  that  amounts  to  a  breach  of  trust,  it 
will  be  permitted.  What  is  not  such  a  special  case! 
Brown  and  others  v.  Vandyke.  795 

Vide  Lease,  1.    Apportionmeni  of  Stock,  1,  3.     W^l,  a 
Navigation,  1. 

«    (AGENT  FOR.)    Vide /ii;«nc/tb»,  1. 

COSTS  (CHARGED  ON  ESTATE.)    Craig  v.  Manning.     806 
Vide  Practice  1.    Evidence  2. 

CREDITOR'S  BILL. 

1.  A  judgment  was  recorded  in  the  Circuit  Court  of  the  U.  S. 
for  the  District  of  New  Jersey,  on  the  I3th  Aagoat,  1836, 
against  S.  and  V.  for  $30,000,  on  which  a  ^fa.  deban.et 
ter.  was  issued  to  the  Marshal,  and  levied  on  personal  and 
real  property  of  S.  On  the  1st  April,  1838,  the  judgment 
was  revived  by  set,  fa.,  and  on  the  1st  April,  1840,  AjLfa. 
was  issued,  and  levied  on  goods  and  lands  of  S.  and  V. 
Under  this  last  Ji.fa.  the  Marshal  sold  a  house  and  lot  of  S. 
for  9200.  In  June,  1841,  the  judgment  and  execution  were 
assigned  to  tlie  complainant    In  June,  1847^  the  complain* 
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ant  filed  a  bill>  stating  that  S.  and  V.  had  equitable  assets 
which  he  was  unable  to  discover  and  reach  by  execution  at 
law,  specifying  some  equitable  interests  of  S.,  and  contain- 
ing the  usual  allegations  of  a  creditor's  bill ;  and  pra}  ing  a 
discovery  and  payment  of  the  residue  of  the  judgment  out 
of  what  should  be  discovered,  and  aii  injunction  and  re- 
ceiver. Hdd,  That  a  creditor  by  judgment  in  said  Circuit 
Court,  or  an  assignee  of  such  creditor,  could  exhibit  such  a 
bill.  That,  so  far  as  the  bill  seeks  to  subject  an  equitable 
interest  of  the  defendants  in  real  estate  to  the  payment  of 
the  judgment,  the  previous  issuing  of  an  execution  was  not 
necessary.  Vanderveer  v.  Stryker,  175 

Vide  Injunction,  4, 

D 

DAMAGES  (LIQUIDATED.)   St.  Mary's  Church  v.  Stockton.    520 

DEBT  (AGREEMENT  TO  RECEIVE  A  LESS  SUM  IN  PAY- 
MENT  OF.)    Vide  Agreement,  1. 

DEBTOR  AND  CREDITOR.    Vide  Agreement,  2.    Mortgage,  4. 

DEP  EASANCE.    Vide  Mortgage,  4, 5. 

DEUVERY  OF  DEED. 

1.  A.»  a  widower,  being  about    to    be    married,    procured 
,  a  deed  of  bargain   and  sale,  for   a   money  consideration 

of  9400,  to  be  drawn,  conveying  his  homestead  farm  to  a 
grandson,  and  signed  his  name  to  the  deed  before  witnesses, 
concealing  from  them  the  nature  of  the  instrument.  On 
A's  de&\h,  after  the  lapse  of  15  years,  the  grandson  having 
lived  with  him  from  before  his  second  marriage  until  his 
death,  the  deed  was  found,  by  the  administrators  of  his  es- 
tate, in  the  desk  in  which  he  had  hept  his  papers.  The 
grandson  filed  a  bill,  praying  possession  of  the  farm  and 
title  deeds.  There  was  no  evidence  of  any  actual  delivery 
of  the  deed,  or  of  the  payment  of  any  part  of  the  consid* 
eration  money  mentioned  therein.  The  Court  said  it  was  a 
qaestioQ  of  delivery,  proper* to  be  tried  at  law,  and  dismissed 
ttie  bill     Woodu:ard  v.  Woodward.  127 

DEMURRER.    Vide  Dower,  1.    Pleadings,  1, 2.     Usury,  1.    Par^ 
ties,  2. 

DESCENT.    Vide  Dower,  2.    Thist,  and  Trustee,  5. 

DEVISE.     Vide  Witt 

DISSOLUTION  (OF  PARTNERSHIP)    Vide  Partnership,  I. 
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DISTRIBUTIVE  SHARE. 

1.  A.  died  intestate,  leaving  a  large  persenal  estate,  and  learir 
several  children,  and  several  grand  childreo,  the  children  ( 
deceased  sons  and  daughters.  One  of  the  deceased  son 
had,  in  his  life  time,  gone  to  Paris  for  his  health,  where  I 
resided  some  years,  during  which  time  the  intestate  sent  hit 
funds,  at  different  times,  in  amounts  of  9500  and  •100( 
which,  together  with  an  item  of  interest  of  9120,  paid  b 
him  during  his  son's  absence  abroad,  on  a  note  given  bj  th 
son,  on  which  the  intestate  was  security,  were  chai^ged  to  tfa 
£on  in  the  intestate's  book  of  accounts ;  and  it  was  sbowi 
"i  in  testimony  that  the  intestate  declared,  that  the  amount  si 

•' '  charged  to  the  son  was  charged  to  him  as  part  of  the  son' 

share  of  the  estate. 
Held,  That  the  amount  so  charged  should  be  taken  into  ihi 
account  in  fixing  the  diftributive  shares,  and  conudered,  it 
the  distribution,  as  part  of  the  share  of  the  children  oC  thi 
said  son,  he  having  died  before  the  death  of  the  mtestate 
Adminulrators  of  Tucker  v.  Tucker,  d41 

DIVORCE.     Vide  Dower,  I. 

DOWER. 

1.  A  bill  for  dower,  among  the  pretences  of  the  defendant,  u 
out  a  decree  for  divorce  obtained  by  the  husband,  in  his  lif 
time,  and  the  bill  alleged  that  that  decree  was  fraudulent} 
procured,  and  set  out  the  facts  on  which  the  allegation  c 
fraud  was  founded,  and  prayed  dower,  and  that  that  decie 
be  declared  void.    On  demurrer  the  bill  was  held  goo( 

^  Wright  V.  Wright,  14 

2.  H.  died  intestate,  seized  of  real  estate,  leaving  a  grandsoi 
the  only  child  of  a  daughter  who  was  the  only  child  of  th 
intestate,  and  leaving  a  widow  and  two  sisters.  The  grand 
eon  died  shortly  aH^r  the  death  of  the  intestate,  and  withoa 
issue.  The  Orphans'  Court  of  a  County,  on  the  applica 
cation  of  the  sisters,  made  an  order  appointing  eommission 
ers  to  set  off  to  the  widow  her  dower.  On  appei 
to  the  Prerogative  Court,  it  was  contended,  that  the  Und 
descended  to  the  father  of  the  intestate's  grandsen,  o 
that,  at  least,  the  question  of  title  was  so  doubtful  that  pre 
ceedings  to  set  off  dower  should  not  be  had  until  the  tit] 
should  be  established  at  law.  The  order  of  the  Orphsni 
Court  was  affirmed.    Haring  v.  Van  Buskirkg  54 

Vide  WaHe,2. 


£ 

ELECTION.    Vido  Apportimmeni  of  Stock,  1, 2. 
OF  FORUM.    Vid«  JVacftce,  4. 
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EQUITABLE  ASSETS.    Vide  CrediU^s  Bin,  1. 
ESTATE.    Vide  Trust,  and  Trustee,  4. 

EVIDENCE. 

1.  A.,  by  deed  of  assignment,  dated  July  7,  1834.  conveyed  to 
B  real  and  personal  estate,  in  trust,  after  paying  the  expenses 
of  the  trust,  to  pay,  first,  certain  monies  he  owed  to  B.,  and 
then  certain  debts  he  owed  to  other  persons.  B  ,  after  sell- 
ing the  trust  estate,  died,  intestate,  July  5,  1846.  On  the 
1st  of  Aug ,  1846,  A.  assigned  all  his  interest  in  the  trust  to 
C,  his  son,  who  exhibited  his  bill  against  the  Administrator 
of  B.'s  estate  for  an  account  of  the  trust,  and  payment,  6io. 
The  bill  charged,  that  A.,  afler  the  execution  6f  the  trust 
deed  to  B.,  paid,  out  of  his  own  money,  in  no  way  derived 
from  the  trust  fund,  several  large  items,  stating  them,  of  the 
said  debt  due  from  A.  to  B.,  and,  also,  several  of  the  debts 
to  the  other  persons  provided  for  in  the  trust  deed  to  B. 
Held,  that  A.  was  an  incompetent  witness  to  prove  such 
payments.     Campbell  v.  ZabHskie,  356,  738 

The  Chancellor,  being  satisfied  from  the  evidence  that  nothing 

was  due  from  B.,  in  his  life  time,  or  from  his  estate,  under  or 

by  viitne  of  the  trust,  refused  to  order  an  account,  and  dis* 

missed  the  bill.  i6^ 

Vide  Executors  and  Administrators,  2. 

%  A  devisee  whose  share  of  the  estate  as  one  of  the  heirs  at 
law  would  be  greffter  than  the  share  devised  to  him  is  incom- 
petent to  testify  against  the  will.  Such  a  devisee,  on  being 
rejected  as  a  witness,  made  a  deed  to  another  person  of  all 
his  interest  in  the  estate,  either  as  heir  at  law  or  as  devisee, 
and  was  again  oflTered  as  a  witness  against  the  will ;  but,  it 
appearing  that  the  deed  was  without  consideration,  and  was 
made  with  an  understanding  between  him  and  the  grantee 
that  a  re-conveyance  should  be  made  to  him,  he  was  again 
rejected  as  a  witness.     Canfield  v.  Ball^  582 

The  allowance  of  costs  to  the  caveator,  though  he  fail  to  sup- 
port the  caveat,  has  become  too  general.  i6« 

3.  An  accounting  party  in  a  suit  in  equity  for  the  settlement  of 
an  account  in  which  he  is  interested  cannot  be  heard  as  a 
witness  to  prove  the  payment  of  his  legal  liabilities.  Camp* 
belt  V.  Adm'r  of  CampbeU.  356,  738 

4.  A  mortgagor,  a  defendant  in  a  foreclosure  suit,  the  mort- 
gaged premises  having  been  sold  by  the  Sheriflf  under  jadg* 
ment  and  execution  against  him,  is  a  good  witness,  in  the 
foreclosure  suit,  for  the  purchaser  at  the  SheriflTs  sale,  a  de- 
fendant in  the  foreclosure  suit,  to  prove  usury  in  the  mort- 
gage. Brolasky  v.  Miller.  626,  '789 
Vide  Partition,  1.  Mortgage,  10*  Executors  and  Admin* 
istrators,  L 

BXCEPTIONS.    Vide  Practice,  1. 
67 
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EXECUTION.    Vide  Mortgage,  4. 

(SALE  UNDER.)   Yide  FraudtderU  Cmve!tanee,l,% 

EXECUTORS  AND  ADMINISTRATORS. 

1.  On  an  applicatioo  to  the  Orphans'  Coart  for  a  re-setUenieDt 
of  the  accounts  of  Administrators,  one  of  the  groonds  stated 
in  the  notice  was,  that  the  Administrators  h^d  not  charged 
themselves  with*  all  the  monies  they  had  received.  On  the 
bearing  of  the  application  the  applicants  offered  to  prove  bj 
a  witness,  that  he  paid  to  the  AdmiDistrators  two  soms  of 
money,  and  to  produce  receipts  for  monies  received  bj  agents 
of  the  Administrators,  The  Orphans'  Court  refused  to  admit 
the  testimony.  The  Prerogative  Coart,  on  appeal,  decided 
that  the  evidence  was  admissible ;  and  directeS  that  the  re* 
jected  testimony,  and  any  other  competent  testimony  to  the 
same  point,  and  also  any  funher  testimony  which  the  Ad- 
ministrators might  desire  to  put  in  for  the  purpose  of  over* 
coming  it,  be  taken  before  one  of  its  officers,  and  the  sppesl 
be  thereupon  brought  to  hearing.  Executors  of  Reeve  v.  Ad* 
tninisirators  of  Townstnd^  81 

12.  A.,  by  will,  gave  the  bulk  of  his  estate  to  bis  two  sons,  snd 
smaller  portions  to  his  daughters,  snd  appointed  the  sous 
Executors  of  the  will ;  and  the  will  contained  this  claote : 
''  And  1  do  order  and  direct,  that  all  my  just  debts  and  ex- 
penses be  duly  paid  and  satisfied  oat  of  the  legacies  be* 
queathed  to  my  two  sons."  Hddt  that  the  Executors  weis 
not  entitled  to  commissions  for  settling  the  estate.  Hdi^ 
that  parol  evidence  that,  by  the  word  "  expenses"  in  the  said 
clause,  the  testator  intended  to  include  the  expenses  of  stt- 
tling  the  estate  was  inadmissible.  Account  oj  Executors  cf 
Haines^  506 

3.  The  Orphans'  Court  opened  the  acooants  of  Administra- 
tors for  the  purpose  of  coriecting  s  particular  error  alleged; 
and  afterwards  made  an  order  as  to  that  particolsr  matter. 
The  Prerogative  Court,  on  appeal  from  such  order,  will  only 
act  as  to  that  particular  matter:  and  will  not  open  the 
accounts  generally.     AdnCre  of  Stevenson  v  PhUipe,     593 

4.  On  a  sale  of  land  by  A.  and  B.,  Administrators,  under  sn 
order  of  the  Orphans'  Court,  the  property  was  strack  off  to 
C,  who,  on  the  same  day  on  which  the  property  was  con* 
▼eyed  to  him,  conveyed  it  to  A.  The  heirs  brought  eject- 
ment against  A. ;  and,  on  a  bill  exhibited  by  him,  an  injunc- 
tion restraining  the  ejectment  was  allow  ed.  On  answer  snd 
testimony  as  to  a  previous  understanding  between  A.  and  C. 
and  other  matters,  the  injunction  was  dissolved  by  the  Chan- 
cellor. On  appeal,  the  order  dissolving  the  injonction  was 
reversed.     Mulford  r,  Boioen.  751 

Vide  Mortgage,  3.    Costs.    Interest. 
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F 

FERRY.    Vide  Navigation,  1. 

FORUM  (ELECTION  OF.)    Vide  Practice,  4. 

FRAUD.    Vide  Dower,  1.    Mortgage,  4.    FraudtderU  Conveyance. 
Intoxication,  1. 

FRAUDULENT  CONVEYANCE. 

1.  If  the  bill  shows  safficientlj,  that  the  personal  and  real  estate 
levied  on  under  a  judgment  and  execution  is  claimed  by 
others  under  transfers  and  conveyances  from  the  defendant 
in  execution ;  and  the  transfers  and  conveyances  are  suffi- 
ciently charged  to  be  fraudulent,  the  Court  will  remove  out 
of  the  way  of  the  judgment  creditor  the  hindrance  or  impedi- 
ment which  such  claims. by  others  interpose  in  the  way  of  or 
against  a  sale  without  sacrifice ;  and  the  judgmeQt  creditor 
is  not  bound  to  go  to  a  trial  at  law  of  the  right  of  property 
in  the  personal  estate  levied  on. 

A  judjgment  debtor  who  has  transferred  personal  property  for 
the  purpose  of  defeating  a  creditor  cannot,  after  a  judgment 
,  creditor  has  levied  on  it,  compel  such  creditor  to  go  to  a 

trial  at  law  to  determine  whether' the  property  is  not  his, 
notwithstanding  the  transfer,  with  a  view  to  having  it  sold 
before  lands  levied  on.     Cox  v.  Dunham,  504 

*  12.  On  a  judgment  and  execution  against  A.  and  B.,  the  dwell- 
ing ot  A.  was  levied  on  and  advertised  for  sale.  At  the  re- 
quest of  A.,  C,  his  son-in-law,  attended  the  sale,  and  made 
tiie  highest  bid  ;  and  the  Sheriff  made  a  deed  to  C.  The 
sum  for  which  the  property  was  struck  off  to  C.  was  paid 
by  A. ;  and  the  object  of  the  arrangement  under  which  the 
property  was  struck  off  to  C.  was,  to  protect  the  property 
from  the  creditors  of  A.  by  puttins  the  title  in  C. 

On  a  bill  by  A.  against  C,  praying  uat  C.  might  be  decreed  to 
convey  the  property  to  A.^  the  Court  denied  relief.  Bald- 
win V.  Campjield,  GOO,  891 

3.  The  implication  of  law,  that  a  grantee  takes  the  conveyance 
in  trust  for  the  person  who  furnishes  the  purchase  money, 
may  be  rebutted  by  proof  that  the  title  was  put  in  the  grantee 
for  the  purpose  of  protecting  the  property  from  the  creditors 
•f  him  who  furnished  the  purchase  money.  Baldwin  v. 
CampMd.  891 

Vide  Mortgage,  4, 

H 

HVSBAND  AND  WIFE.    Vide  jUtflnmy,  1.    Parties,!. 
mOHWAT.    Ylie  Remedy  at  Lam,  I.    JyritdieHm,2.    Nuitanee, 
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INCUMBRANCE  (PRIORITY  OF.)    Vide  Mortgage,  6.  10, 

INJUNCTION. 

1.  The  route  of  the  raceway  of  the  Trenton  Delaware  Falb 
Co.   was  located  over  certain  lots  belonging  to  B.     Tlie 
Company  appointed  a  Committee  to  negotiate  with  the  land 
owners  for  the  purchase  of  the  lands  over  which  the  route 
was  located.     M.,  who  was  President,  and  one  of  the  acting 
managers  of  the  Company,  told  the  Coainiittee  that  he  would 
take  upon  himself  to  effect  an  arrangement  with  B.  (or  the 
purchase  and  possession  of  his  said  lots  for  the  Company, 
and  the  Committee  thereupon  intrusted  to  M.  the  negotiation 
with  B.     M.  bought  B  ^s  lots  for  t50  a  lot,  and  took  a  deed 
for  tht*m  in  his  own  name,  the  deed  stating  the  considen- 
ti on  to  be  f  100  a  lot.    The  Company  offered  M.  what  he 
had  |)aid  for  the  lots,  and  went  on  and  constmcted  their 
raceway  over  the  lots,    M.  was  restrained   by  injunction 
from  briifging  ejectment  to  recover  possession.     The  Tren- 
ton Bank  v.  McKdtnay^  84 

2.  An  injunction  against  a  mortgagor,  restraining  him  from 
quarrying  on  a  quarry  lot,  the  half  of  which  was  conveyed 
as  such  to  him  by  the  mortgagee,  and  to  secure  the  con- 
sideration for  which  conveyance  the  mortgage  was  given, 
was  dissolved  on  answer  denying  the  charges  in  th«  bill 
from  which  it  might  be  inferred  that  the  defendant  was  im- 
properly impairing  the  value  of  the  mortgaged  premises  and 
endangering  the  complainant's  security.     Verviden  v.  Older, 

98 

3.  On  a  bill  filed  by  pew-holders  in  a  Church,  an  injanction 
was  granted  restraining  the  authorities  of  the  Church,  wh* 
were  about  pulling  it  down  for  the  purpose  of  using  the  ma- 
terials in  the  erection  of  a  new  Church  on  a  different  site, 
from  pulling  it  down.  *  On  answer,  the  injunction  was  dis- 
solved, on  the  ground  that,  if  the  complainants  had  rights 
which  would  be  violated,  there  was  a  remedy  at  law,  and 
that  the  nature  and  extent  of  the  injury  were  not  such  as 
called  for  the  interposition  of  the  Court  by  injunction.  Van 
Horn  V.  Talmage,  108 

4.  A.,  by  his  will,  gave  a  certain  house  and  lot  in  Newark  to 
Trustees,  for  the  use  of  B.  for  his  life,  and  then  for  the  use 
of  B.'s  wife,  if  she  survive  him,  and  directed  the  Trustees  to 
convey  the  same,  after  the  death  of  B.  and  his  wife,  to  their 
children ;  and  also  gave  te  B.  a  money  legacy  of  92,000. 
With  a  part  of  this  •'2,000  B.  built  another  hoase  on  the 
said  lot  of  land,  and  was  in  the  receipt  of  the  rents  and 
profits  thereof;  C.  obtained  a  judgment  at  law,  and  issued 
ezerution,  but  failed  to  obtain  payment  for  want  of  property 
aubject  to  execution  at  law.    Oa  bill  filed  bj  C,  the  Court 
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•appointed  a  receiver  to  receive  the  renti  of  the  hoase  so 
erected  bj  B.,  to  be  applied  to  the  payment  of  C/s  judgment, 
and  allowed  an  injunction  restraining  the  Trustees  from  re- 
ceiving said  rents.  Johnson  4*  Baldioin  v.  Woodruff.  120, 729 

5.  Where  a  bill  makes  a  case  for  an  injunction,  the  injunctioa 
will  not  be  dissolved  until  the  material  allegations  of  the  bill 
are  denied  by  answer.  If  the  answering  defendants  ara 
unable,  from  want  of  knowledge,  to  deny  allegations  of  the 
bill  which  are  material  to  its  equity,  the  injunction  is  retain- 
ed:  it  stands  on  the  case  made  by  the  bill,  and  will  be  held 
until  that  case  be  overcome.  That  the  only  defendant  who 
can  answer  such  allegations  is  absent  from  the  State  is  do 
ground  of  exception  to  the  general  rule.    Lines  v.  Spear, 

154 

6.  After  injunction  granted,  the  defendant  died  ;  and  the  com* 
plainant  had  not  revived  the  suit.  The  proper  mode  of  pro- 
ceeding  is  by  order  that  complainant  revive  within  a  speci- 
fied time  after  service  of  the  order  or  that  the  injunction  be 
dissolved.     Cummins  v.  Cummins,  178 

7.  An  injunction  to  stop  Chemical  Works,  applied  for  after  the 
Works  had  been  in  operation  three  and  a  half  years,  by  aa 
individual  who  had  owned  and  resided  on  adjoining  lands 
during  that  time,  was  denied,     Tichenor  v.  Wilson,         197 

8«  On  a  bill  by  an  individual,  complaining  of  injury  to  his 
property  and  the  health  of  himself  and  family  by  Chemical 
Works  on  lands  adjoining  the  lands  00  which  he  resides, 
and  which  he  alleges  to  be  a  nuisance^  an  injunction  should 
not  be  allowed  unless  a  clear  case  of  nuisance  and  of  irre- 
parable injury  be  made  out  lb. 

^.  A.,  by  deed  dated  Oct  15,  1830,  conveyed  two  acres  of 
land  to  C. ;  and  C.  entered  into  and  remained  in  possession 
thereof.  On  the  17th  Jan.,  1835,  A.,  by  deed  of  that  date, 
conveyed  to  T.  a  tract  of  land  adjoining  the  two  acres  so 
conveyed  to  C. ;  and  T.  entered  into  and  remained  in  pos- 
session. The  deed  to  T.  was  prepared  by  B ,  an  Attorney 
at  Law,  and  was  acknowledged  before  him  as  a  Master  in 
Chancery;  and  was  recorded  May  15,  1848,  On  the  12th 
Jan.,  1847,  T.,  under  the  advice  of  B.,  mortgaged  the  tract 
so  conveyed  to  him  to  V.,  sinc«>  deceased ;  the  mortgage 
•being  prepared  by  B.  and  acknowledged  before  him ;  B, 
acting  as  counsel  for  V.  This  mortgajg;e  was  recorded  Feb. 
23,  1849.  T.,  by  deed  dated  Feb.  10,  1848,  conveyed  to 
W.,  subject  to  the  said  mortgage ;  which  last  mentioned 
deed  was  also  prepared  by  B.  and  acknowledged  before  him. 
B.,  as  an  Attorney  at  Law,  prosecuted  a  claim  which  D. 
•held  against  A.,  and,  on  the  25th  May,  1847,  recovered 
judgment  in  the  Circuit  Court  of  Essex  County,  whicji  was 
docketed  in  the  Supreme  Court  after  the  (late  of  the  deed  to 
W.,  and  caused  an  execution  to  be  issued  thereon  out  of  the 
Supreme  Courts  and  to  be  levied  00  all  the  said  lands ;  the 
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said  B.  and  D.  baving  foQ  knowledge,  before  the  reeoverj  of 
the  said  judgment,  £at  A.  had  conveyed  the  said  lands  as 
aforesaid.  T.,  and  the  Executors  of  V.,  and  W.  and  CL 
joined  in  a  bill  stating  the  above  facts,  and  making  B.,  and 
D.,  and  the  Sheriff  defendants,  and  praying  an  injanctioa 
against  the  sale  of  the  said  lands  by  virtue  of  the  said  execu- 
tion. An  injunction  was  allowed. 
On  demurrer,  it  was  held,  that  C.  was  improperly  joined  as  a 
complainant;  but  that  W.  and  the  Executors  of  V.  were 
proper  parties  complainants.     Titus  v.  Bennett,  267 

10.  After  the  dissolution,  on  answer,  of  an  injunction  restraining 
proceedings  in  an  ejectment,  a  replication  was  filed  by  the 
complainant,  and  testimony  taken  on  both  sides,  and  the 
cause  noticed  for  hearing.  The  Court  refused  to  hear  a 
motion  for  the  renewal  of  the  injunction  on  the  testimony, 
Franre  v.  France,  619 

Vide  Apportionment,  of  Stock,  I,  2.  Nuisante,  4,  5. 
Corporation,  1.  Creditors  BUI,  1.  Mortgage,  3.  Waste, 
1,  2.     Ancient  Lights,  1.     Practice,  1. 

INSOLVENCY.    Vide  Corporation,  1.     Trust,  and  Trustee,  1. 

INTEREST  (TO  BE  KEPT  DOWN.)    Vide  Mortgage,  S. 

INTEREST  (HOW  CHARGEABLE  TO  EXECUTOR&)     Craig 
V.  Manning,  806 

INTOXICATION.    • 

1.  Circumstances  under  which  a  deed,  and  a  note  and  a  war- 
rant  of  attorney  to  confess  judgment  thereon,  obtained  from 
a  man  of  intemperate  habits,  were  declared  void  by  a  decree 
of  the  Court  of  Chancery,  and  the  decree  was  reversed  on 
appeal    Freeman  v.  Stoats,  814 


JUDGMENT  (CREDITOR.)    Vide  Creditor's  BiU,  1.    Frauduleni 
Conveyance,  I. 

JURISDICTION. 

1.  The  Court  will  not  entertain  a  question  of  boundary  be- 
tween adjoining  land  owners.    Dickerson  v.  Stoil  and  EdsaU, 

294 

2.  Whether  there  is  any  power  under  an  act  of  incorporatioD 
to  ordain  and  provide  the  means  for  the  erection  of  a  market 
house,  and  whether,  if  there  be  such  power,  it  has  bees 
legally  exercised  ;  and  whether  a  market  house  can  be  law* 
fnily  erected  on  a  part  of  the  main  street  running  through  » 
city,  are  questions  of  law  which  this  Court  will  not  enter* 
tain,  unless  there  be  something  further,  in  the  case  presented^ 
which  is  within  the  jurisdiction  of  the  Court,  and  which 
calls  for  its  equitable  interposition.  Higgins  v«  The  Mayor, 
4^.,  of  Princeton,  800 
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L 
LANDLORD  AND  TENANT.    Vide  Leate,  1; 
LANDS  (SALE  OF.)    Vide  Orphant'  Court,  1. 

LEASE. 

1.  The  Trenton  Delaware  Falls  Co.,  by  lease  dated  Dec.  16, 
1835,  demised  to  Fish  and  others,  their  heirs  and  assigns 
forever,  the  right  of  drawing  a  certain  quantity  of  water 
from  the  rapewaj  of  the  said  Company,  for  the  annual 
rent  of  9500,  in  quarterly  payments.  Thp  said  lessors,  by 
writing  under  seal  endorsed  on  the  said  lease,  and  dated 
Dec  19,  1835,  granted  and  assigned  the  said  lease,  and  all 
the  rent  due  and  to  grow  due  thereon,  to  W.  P.,  in  trust, 
first,  for  the  payment  of  the  interest  due  and  to  become 
due  to  certain  creditors  of  the  said  lessors,  upon  the  several 
principal  sums  due  to  the  said  creditors ;  next,  to  pay  to 
the  said  lessors  from  time  to  time,  as  the  rent  should  be 
received,  the  balance  which  should  remain  in  his  hands  after 
paying  the  interest  aforesaid ;  and,  thirdly,  upon  the  pay- 
ment of  the  said  debts  by  the  said  lessors,  to  n»-as8ign  the 
said  lease  to  them.  Oo  the  9th  June,  1848^  the  said  Com- 
pany, the  lessors,  became  insolvent,  and  Receivers  were 
appointed,  with  authority  to  sell  the  estate,  franchises  and 
works  of  the  said  Company.  Oo  the  i5th  Februkry,  1844, 
an  act  of  the  Legislature  was  passed,  by  which  the  Re« 
eeivers  were  authorized  to  sell  the  estate,  d&c,  of  the  said 
Company  at  public  sale,  free  of  all  incumbrances ;  the  pur- 
chasers at  the  said  sale  to  hold  as  a  joint  stock  Company, 
in  the  same  manner  as  the  original  stockholders  held  ;  tba^ 
afUr  said  purchase,  the  said  Company  should  be  known  as 
*'  The  Trenton  Water  Power  Company,"  and  by  that  name 
exercise  all  its  corporate  powers ;  that  nothing  in  the  said 
act  should  be  construed  to  affect  the  rights  of  the  creditors 
of  the  said  Trenton  Delaware  Falls  .Co.  to  receive  their  dis« 
tributive  share  of  the  proceeds  of  the  said  sale  according 
to  law,  or  io  invalidaie  any  exuting  lea$es  made  bp  the  said 
Company  or  assignment  thereof.  On  the  20th  Feb.,  1844, 
the  Receivers  sold,  free  from  all  incumbrances ;  and  the  sale 
was  oonOrmed  by  the  Court,  and  a  deed  ordered ;  which 
was  accordingly  made  to  the  purchaser ;  who,  with  his  as- 
sociates, organized  as  a  corporation  under  the  name  of 
"  The  Trenton  Water  Power  Company." 

HeU,  That  the  Water  Power  Co.  were  entitled  to  the  rents 
accruing  on  the  said  lease  af^r  the  said  purchase  at  the 
Receivers'  sale;  that  the  words  "assignment  thereof,"  in 
clause  in  the  act  of  Feb.  15,  1844,  providing  that  nothing 
therein  contained  should  be  construed  to  invalidate  any  ex- 
iatiog  leases  or  osngnmnU  Uiereof,  mean,  aasigiuneDt  by 
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the  lessee  or  lessees,  itnd  not 
Fuh  and  Green  r.  PoUt  et  al 
Vidtf  Mortgage^  5. 

LEGACY.    Vide  WUl,  6. 

UM1TATI0X.    Vide  Trutt,  and  TnuU^ 

LrxicY. 

1.  To  obtain  any  order  of  referei 
whether  one  who  had  been  de< 
&e.,  a  petition  of  the  person 
should  be  presented.     Lunacy  oj 

M 

MI^XE  PROnXS.     Vide  Mortgage,  3. 

MrSJOIN  DER.    Vide  Injunction,  9.    Pc 

MISTAKE. 

1,  R.,  in  conveying  to  A.  a  vacani 
Hanover  street,  Trenton,  descri 
commencing  225  feet  east  from 
street ;  and  A  ,  on  the  same  day 
the  lot  by  the  same  description. 
C.  a  vacant,  lot  of  60  feet,  fron 
scribed  in  the  deed  as  comment 
corner  of  Montgomery  street ;  \ 
of  the  50  feet  he  had  before  cor 
conveyed  the  western  half  of  th( 
•  to  him  to  McK.,  and  McK.  bailt 
Trenton,  and  being  aware  that 
said  western  half,  and  both  sof 
feet  lay  west  of  the  25  feet  on 
R.  ox^Tied  another  vacant  lot,  o 
feet  from  the  corner  of  Montgi 
bis  said  conveyance  to  A.,  and  < 
time  of  the  decision  of  the  cause, 
f^ave  to  L  a  mortgage  on  his  lot 
which  it  was  conveyed  to  him  ;  w 
to  J.  C.  P.,  the  complainant,  wh 
closure  thereon,  making  R.,  the 
nnt  The  testimony  showed  tl 
deed  to  A.,  and  that  A.  intended 
convey  to  A.  the  two  most  wes 
each  ;  and  R.,  afler  the  discover} 
to  correct  it  by  conveying  to  A. 
feet  The  Chancellor  directed  t 
commencing  200  feet  east  of  B 
and  that  K.  give  a  deed  for  it  to  i 
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next  lot  east  of  it,  of  25  feet,  be  also  sold,  under  the  mdrt* 
gnge  held  hy  the  complainant;  and  that  the  proceeds  of 
both  lots  be  applied  to  pay  the  mortgages^  in  their  order. 
PoUs  V.  Arnow.  322 

MORTGAGE. 

1.  P.  exhibited  his  bill  for  foreclosure,  drc,  on  a  mortgage 
given  to  him  by  W.,  dated  June  30,  1845,  and  made  L.,  a 
prior  mortgagee,  and  A.,  a  subsequent  mortgagee,  parties  de- 
fendants with  the  mortgagor.  The  defendant  A.  put  in  his 
answer,  setting  out  his  mortgage.  W.,  in  his  answer,  ad- 
mitted P.'s  mortgage,  but  stated  certain  facts  on  which  he 
claimed  that  A.'s  mortgage  should  be  held  to  be  prior  to 
that  of  P.  He  admitted  the  mortgage  to  L.,  and  the  mort- 
gage to  A.  W.  afterwards  filed  a  bill  in  the  nature  of  a 
cross  bill,  for  the  purpose  of  contesting  A.'s  mortgage, 
stating,  that  the  balance  due  on  A.'s  mortgage  consisted  of 
a  check  drawn  by  W.'s  father,  to  the  order  of  A.,  on  a  cer- 
tain bank  in  N.  Y.,  which  check,  he  states,  was  to  be 
assigned  and  delivered  to  him,  VV.,  whenever  A.  should  be 
requested  to  do  so.  That  he  has  demanded  of  A.  an  assign- 
ment and  delivery  of  the  said  check,  and  that  A.  refused  it. 
This  bill  prays  that  A.  may  discover,  &c.;  and  that  the 
proceedings  on  P.'s  bill  may  be  stayed  until  A.'s  answer  to 
this  bill  shall  come  in ;  and  that  the  mortgage  to  A.  may  be 
decreed  to  be  delivered  up  to  be  cancelled.  On  this  bill  a 
motion  was  made  in  behalf  of  W.  that  proceedings  on  P.'s 
bill  be  stayed,  dec.  The  motion  was  denied.  Subsequently, 
the  cause  on  P.'s  bill  was  heard  ;  and  the  Court  directed  that 
the  mortgaged  premises  be  sold,  and  that  the  amounts  due  P; 
and  L.,  respectively,  be  paid,  and  that  the  surplus  be  brought 
Into  Court,  to  abide  the  further  order  of  the  Court  in  refer- 
ence to  the  mortgage  given  to  A.  A  put  in  his  answer  to 
W.'s  bill ;  and  a  replication  was  filed,  and  testimony  taken ; 
and  a  decree  was  made  sustaining  A.'s  mortgage.  Perdicaris 
V.  Wheeler  ei  al.  68 

2.  On  a  bill  filed  by  a  second  mortgagee,  making  a  prior  mort- 
gagee a  party  defendant,  the  prior  mortgagee  put  in  an  an- 
swer, setting  forth  his  mortgage,  and  asking  a  decree,  dec. 
The  mortgagor  paid  the  complainant,  and  the  complainant 
stopped  in  his  proceedings,  and  a  term  had  been  lost  A 
motion,  in  behalf  of  the  prior  mortgagee,  that  the  complain* 
ant's  bill  be  dismissed  with  costs  was  denied,  on  the  ground 
that,  by  one  of  the  rules  of  the  Court,  he  could  proceed 
with  the  cause  in  the  name  of  the  complainant.  Anony- 
mous, 174 

3.  J.  M.  V.  gave  to  A.  A.  V .  a  mortgage  on  35  acres  of  land 
to  secure  his  bond  for  fTl^lO.  In  1839,  J.  M.  V.  died, 
leaving  a  widow  and  children,  and  leaving  a  will,  giving  to 
bis  widow  the  use  of  all  his  estate,  real  and  personal,  during 
ber  life  or  widowhood ;  and  to  the  chtldreOi  to  be  dividud 
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among  them  when  the  yoangest  ehould  attain  21,  and  after 
the  widow  should  have  done  with  the  use  of  it ;  and,  if  hia 
personal  estate  be  not  sufficient  to  pay  his  debta»  charging 
his  real  estate  therewith,  and  ordering  so  much  thereof  to 
to  be  sold,  from  time  to  time,  by  the  ezeautors  of  his  will, 
as  would  meet  the  payment  of  his  debts ;  and  appointing  the 
widow  executrix.    The  widow  proved  the  will,  and  entered 
on  the  administration  of  the  estate.    In  1840,  on  affidavit 
that  the  widow  had  become  deranged,  administration  with 
the  will  annexed  was  granted  to  one  of  the  children  and  a 
brother  of  the  testator ;  and,  on  their  application,  the  Or- 
phans' Court  ordered  the  sale  of  the  real  estate  to  paj  the 
debts  ;  and  the  administrators,  thereupon,  exposed  to  sale  a 
part  of  the  land  covered  by  the  said  mortgage,  which  was 
struck  off  to  E.  P.  M.,  for  91114,38,  on   the  8th  Febniary, 
1842,  and  the  administrators  executed  to  him  a  deed  there* 
for,  and  he  entered  into  possession  thereof.     £.  P.  M.  paid 
to   the  administrators   the  difference  between  the  amount 
due  on  the  mortgage  and  the  amount  of  his  said  bid ;  and, 
in  1844.  being  still  in  possession,  he  paid  to  the  mortgagee 
the  amount  due  on  the  mortgage,  and  had  the  nnortgage  can- 
celled of  record,  in  Novem^r,  1844.     In  1845,  the  widow 
brought  ejectment  against  £.  P.  M.  for  the  lands  so  bought 
by  him  at  the  administrator's  sale,  and  recovered,  on  the 
ground  that  the  Surrogate  had  no  right  to  grant  anch  ad- 
ministration, and  obtained  possession  of  the  lands.      E. 
P.  M.  then  obtained  from  the  mortgagee  an  assignment  of 
the  mortage.      In  1849,  the  widow   brought  an    action 
against  E.  P.  M.  for  the  mesne  profits.     And  thereupon  E. 
P.  M.  filed  his  bill,  praying,  that  the  mortgage  be  decreed  to 
be  good ;  and  that  the  widow  and  children   be  decreed  to 
pay  it,  or  be  foreclosed,  d&c- ;  or  that  the  mortgaged  lands 
be  sold  to  pay  it ;  and  that  die  money  paid  by  him,  on  the 
said  sale,  over  and  above  the  amount  due  on  the  mortgage, 
may  be  ofi'set  against  the  claim  of  the  widow  for  the  rents 
and  profits ;  and  for  an  injunction  staying  the  suit  for  mesne 
profits. 

The  injunction  was  allowed. 

On  answer  and  argument,  the  injunction   was  dissolved. 

Held,  That,  as  between  the  mortgagee  and  the  widow,  she 
was  entitled  to  hold  and  enjoy  the  lands,  and  receive  the 
rents  and  profits  thereof,  antU  he  could  get  possession  in 
due  course. 

Semble,  That  as  between  the  widow  and  the  children,  in  such 
case,  the  widow  ought  to  keep  down  the  interest,  out  of  the 
rents  and  profits,  or  proceed  promptly  to  a  sale,  to  pay  the 
mortgage  debt     Merseles  v.  VreeUmdL  223 

4.  A.,  being  indebted  to  B.,  in  900,  conveyed  certain  real  es- 
tate to  B.  to  secure  the  payment  thereof.  And  A.  being  also 
possessed  of  personal  property,  consisting  of  hoasshoM  for- 
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nitare,  horses,  cattle  and  farming  atensils,  to  the  valne  of 
about  9300,  all  which  had  been  recently  levied  on  nnder 
execution  from  a  Justice's  Court  and  advertised  by  a  con- 
stable for* sale,  it  was  agreed  between  A.  and  B.  that  B. 
should  purchase  all  th«  said  personal  property,  at  the  con- 
stable's sale,  and,  on  being  repaid  by  A.,  at  any  time,  the 
sum  at  which  the  same  should  be  struck  off  to  B.  at  such 
sale,  should  convey  the  same  to  A. ;  and,  accordingly,  B. 
purchased  all  the  said  personal  property  at  the  constable's 
sale  for  972.  After  the  sale  of  the  personal  property,  B., 
by  writing  under  seal,  dated  April  4,  1838,  reciting  the  said 
deed  to  seccire  the  said  990,  and  the  purchase  by  B.,  at  the 
constable's  sale,  of  all  the  personal  property  of  A.,  for  972, 
certified,  that  it  was  agreed  between  B.  and  A ,  that  if  A. 
his  heirs,  d^c,  should,  at  any  time  thereafter,  refund  to  B. 
the  said  990,  with  interest,  B.  should  reconvey  to  A.  the 
said  land ;  and  that,  if  A.,  his  heirs,  drc  ,  should,  at  any 
time,  refund  to  B.  the  said  972,  with  interest,  B.  should  re- 
convey  to  A.  all  the  said  personal  property.  In  1840,  B. 
sold  the  real  estate  for  about  9900,  and  the  personal  estate 
for  9190.  In  1846,  A.  exhibited  his  bill  againsi  B.  for  an 
account 

Held,  As  to  the  land,  that  the  defeazance  constituted  a  mort- 
gage. That,  B.  having  sold  the  land  to  a  bona  fide  pur- 
chaser without  notice  of  the  defeazance,  the  sale  could  not 
be  disturbed  ;  but  that  B.  was  accountable  for  the  proceeds 
of  the  sale. 

But  that  as  to  the  personal  property  A.  was  not  entitled  to 
relief;  the  nominal  prices  at  which  the  goods  were  permitted 
to  be  sold  at  the  constable's  sale,  the  facts,  that  they  were 
all  bought  by  B.,  that  they  remained  in  A.'s  possession  for 
nearly  two  years,  that,  in  the  mean  time,  other  executions 
were  issued  against  A.,  which  were  returned,  "  no  goods 
found,"  being  sufficient  to  show  that  the  arrangement  under 
which  the  goods  were  sold  was  made  for  the  purpose  of 
defeating  or  delaying  creditors.     Cornell  v.  Pierton.      478 

5.  A.,  being  indebted  to  B.,  in  9268,  gave  to  B.,  on  the  1st  of 
April,  1844.  a  deed  in  fee  for  certain  land ;  and,  on  the 
same  day,  B.  gave  to  A.  a  writing  as  follows :  "  This  may 
certify  to  A.,  that  I  agree  to  give  him  a  deed  for  the  lands 
he  deeded  to  me  this  day,  providing  the  said  A.  pays  me 
9268  on  the  1st  of  April,  1845,  with  interest  from  the  1st 
of  April,  1844;  and  also  he,  the  said  A.,  to  pay  me  all 
other  claims  I  may  have  against  him  at  that  time  in  any 
manner  or  shape."  A.  failed  to  pay  on  the  1st  of  April, 
1845,  and  took  a  lease  from  B.  of  ihe  lands  for  one  year, 
commencing  that  day ;  and,  at  or  near  the  expiration  of 
that  year,  took  another  lease  of  the  lands,  for  another  year. 
In  November,  1846.  the  Sheriff,  by  virtue  of  judgments 
against  A.,  sold  all  his  right  in  the  said  lands,  and  C.  be- 
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•  came  the  purchaser  thereof.  A 
the  lands  from  the  time  of  the  ( 
certificate. 
Od  a  bill  by  C.  against  A.  to  redec 
deed  and  certificate  constitutei 
was  entitled  to  redeem.    Kinfn 

6.  Where  a  bill  for  foreclosure  set 
defendants  with  sufficient  parti 
priority,  and  a  decree  pro  con,  \i 
Master  ordered,  the  Master  can 
to  a  defendant  incumbrancer  to 
a  defendant  in  a  position  to  Io8< 
bill  and  established  by  the  decrei 
the  Master.     Mulfordv   WUHq 

7.  The  position,  that  a  mortgage 
premises  mortgaged  to  him,  ai 
upon  the  remaining  part,  notwit 
has  been  subsequently  mortgaj 
gage  has  been  recorded,  if  tl 
actual  notice  of  the  second  mor 
Johnson  v.  OlcoU, 

8.  H.  gave  a  mortgage  to  W.,  an 
gage  on  the  same  lands  to  P. 
E.  filed  a  foreclosure  bill  on  hia 
gage  to  W.,  and  the  priority  of  i 
H.  and  W.  W.  did  not  appear 
York,  and  an  order  of  publicati 
decree  pro  con,  was  taken  agaii 
term,  on  the  report  of  a  Master 
on  E's  mortgage,  a  final  decrei 
premises  to  pay  E.'s  mortgage, 
defendants  be  debarred  from  all 
premises  were  sold  under  the  d( 
had  notice  of  the  existence  of  ^ 

Held,  That  W.'s  mortgage  was  i 
ings  on  E/s  bill.     Williamson 

9.  J.  gave  a  bond  and  mortgage  tc 
by  which  he  gave  the  use  of  all 
to  his  widow«  during  her  widovi 
children ;  and,  if  his  personal  e 
to  pay  his  debts,  charged  his  n 
directed  so  much  thereof  to  be  8 
meet  the  debts ;  and  appointed 
personal  estate  was  insufficient 
davit  that  the  widow  had  becon 
the  County  granted  administrj 
The  Orphans'  Court  of  the  C( 
administrator,  made  an  order  A 
by  the  administrator  for  the  pa; 
Bale  B.  bought  that  part  of  the* 
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A/s  mortgage,  and  the  aifministrator  m^de  a  deed  to  B.  on 
B/s  pacing  him  the  excess  of  the  sale  price  bejond  the 
amount  of  A  's  mortgage,  and  B.  went  into  posfession,  and 
afterwards  paid  A 's  mortgage  and  had  it  cancelled  of 
record ;  and  the  money  so  received  by  the  administrator 
from  B.  was  applied  in  payment  of  debts  oF  the  estate.  The 
widow,  afterwards,  recoveied  from  B.  the  lands  so  bought 
by  him,  in  ejectment ;  and  also  recovered  the  mesne  profits 
from  B. 
Held,  'I'hat  B.  was  entitled  to  relief.  Merselis  v.  Vreeland,  675 
10.  A  subsequent  mortgagee,  whose  mortgage  was  recorded, 
had  notice,  before  taking  his  mortgage,  of  a  prior  unrecord- 
ed mortgage.  Held,  That  the  latter  had  priority. 
The  person  who  gave  both  mortgages,  though  made  a  party 
defendant,  was  held  competent  to  prove  that  the  subsequent 
mortgagee  bad  notice  of  the  prior  mortgage.  Van  Wage* 
Jien  V.  Hopper.  684 

Vide  Agreement,  1.    Boundary,  1.    Mistake,  1.    Corpo- 
ration,  1. 

N 

JiAVIGATION. 

1.  Ad  act  incorporating  a  Plank  Road  Company  authorized 
the  Company  to  drive  piles,  and  erect  piers,  wharves,  &c.^ 
in  the  Passaic  River :  Provided,  that  the  free  and  uninter- 
rupted navigation  of  vessels  in  said  river  be  not  thereby  pre- 
Tented  by  any  bridge  or  other  obstruction;  and  requiring 
the  company  to  keep  a  ferry  boat,  propelled  by  steam  or 
other  power,  for  the  safe  transportation,  dec. 
Held,  That  the  act  authorizes  the  Company  to  extend  their 
works  beyond  the  banks  of  the  river,  but  only  to  such  extent 
that  a  ferry  boat  of  suitable  dimensions  may  reach  the 
wharves  or  pieis  at  low  water,  and  be  safely  received  and 
held  at  the  ends  of  the  piers.  Van  Wagenen  v.  Newark 
Plank  Road  Co.  586 

Vide  Nuisance,  4, 5. 

NOTICE.     Vide  Partnership,  1.     Collateral  Security,  1.      Injune- 
iion,  9.    Mistake,  1.     Mortgage,  4, 1,  S,  10. 

NUISANCE. 

1.  Quere — Whether  a  market  house  in  a  principal  street  iq 
a  city  is  a  Duisance?  Higgins  ▼.  The  Mayor,  4*c.,  of 
Princeton.  309 

2.  If  it  be  a  public  nuisance,  this  is  not  the  Court  to  give  tho 
remedy.  ib. 

3.  That  a  dwelling  house  in  the  neighborhood  of  the  proposed 
site  for  a  market  houie  would  be  less  eligible  as  a  dwelling 
house,  is  not  that  kind  of  private  injury  to,  grow  out  of  a 
public  nuisance  wbiob  would  authorize  the  interpoiitioQ  of  a 
Court  of  equity.  i&» 
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4.  If  ihe  ereotion  ef  an  erobankme 
tion  of  a  creek  woald  not  be  a  pi 
public  navigation,  this  Coart  wil 
to  prevent  it  Gilbert  v.  The  . 
Co. 

5.  An  individual  may  come  into  tbi 
injured  by  a  public  nuisance,  a 
prevent  it ;  but  the  Court  must  1 
a  public  nuisance,  or  it  will  not  ii 

Vide  Injunction^  1,  8. 

o 

ORPHANS'  COURT. 

1.  An  administrator,  on  an  applies 
for  an  order  to  sell  lands  to  paj 
Court  only  an  account  of  the 
on  the  same  day,  made  an  ordc 
the  administrator  made  sale,  a 
to  the  said  Court;  and,  on  exec 
the  said  Court  confirmed  the  m 
be  given. 

Held,  on  appeal,  that  the  proceed! 

Held,  further,  that  the  objection  tl 
before  the  Orphans'  Court,  th; 
could  not  prevail  on  the  appei 
ceedings  before  the  Orphans'  Ci 
decedent,  having  been  permitt 
ceptions  to  the  report  of  sale,  a 
made  to  the  hearing  of  the  ex 
she  had  not  proved  herself  to  be 
y.  Huiton. 

Vide,  Partition,  1.    Martga 
tore  and  Administrators,  3. 


PARtlES. 

1.  R.  S,  died  intestate,  leaving  a  wid 
of  whom  were  married,  the  con 
of  one  ;  and  leaving  a  farm.  1 
their  husbands  and  the  single  d 
to  T.  B.,  for  98,750.  with  cove 
the  single  daughter  of  seizin^  an 
cept  a  decree  of  the  Orphans'  C 
istrator  of  the  intestate^  the  def 
debts,  and  of  warranty.  T.  B.  p 
for  the  farm,  and  the  three  husb 
ter,  each,  deposited  one-third  • 
Bald  consideration  money  in  the 
tnut  to  pay  the  widow  the  iote 
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and  after  her  death  to  repay  the  same  to  the  persons  who 
so  deposited  the  same,  or  their  legal  representatives ;  and 
thereupon  the  widow  executed  to  T.  B  a  release  of  her 
dower  in  the  said  farm ;  and  the  defendant,  being  the  ad- 
ministrator of  the.  intestate,  bj  writing  under  seal,  acknowl- 
edged that,  with  assets  be  had  received  and  should  receive, 
aU  the  debts  would  be  satisfied,  and  exonerated  the  lands  so 
conveyed  to  T.  B.  from  the  operation  of  the  said  decree  of 
the  Orphans'  Court.  Afterwards,  the  single  daughter  died, 
and  by  her  will  gave  to  the  wife  of  the  complainant  her 
share  of  the  said  monies  deposited  as  aforesaid,  on  the 
death  of  the  widow ;  and  appointed  the  complainant  execu- 
tor of  her  will.  Afterwards,  the  wife  of  the  complainant 
died,  and  administration  of  her  estate  was  granted  to  the 
complainant  The  widow  afterwards  died.  The  complain- 
ant, in  his  own  right,  exhibited  his  bill  against  the  defendant, 
for  the  proportion  of  the  said  money  deposited  with  the  de- 
fendant which  belonged  to  the  said  single  daughter  in  her 
lifetime,  and  also  for  the  proportion  thereof  belonging  to 
the  complainant,  divided  to  him  during  the  coverture  ks 
husband  of  his  said  deceased  wife,  and  deposited  by  him 
with  the  defendant  . 

On  demurrer,  it  was  held :  That  tne  complainant  might 
come  into  this  Court,  in  his  individual  right,  to  receive  the 
money  so  deposited  by  him  with  the  defendant  But  that 
he  could  not  sue  in  his  own  right  for  the  money  so  given 
to  his  wife  by  the  will  of  the  single  daughter,  of  whieh  he 
was  executor ;  that  for  this  claim  he  could  sue  only  as  ex- 
ecutor.    Hoyt  V.  Howell.  326 

2.  A.  conveyed  lands  to  B ,  in  trust  for  the  use  of  M.  P.,  wife 
of  T.  P.,  during  her  life,  and  after  her  death  to  the  use  of 
the  children  of  said  T.  P.  and  M.  P.  The  trustee  died.  T. 
P.  and  M.  P.  exhibited  their  bill,  praying  that  a  new  trustee 
be  apoointed,  making  the  children  of  the  complainants, 

*  only,  defendants. 

Hdd,  on  demurrer,  That  the  heirs  at  law  of  the  trustee  should 
have  been  made  parties.  Leave  was  given  to  amend  by 
adding  parties.     Plumley  v.  Plumley.  511 

3.  A  bill  for  the  foreclosure  of  a  mortgage  dated  May,  1849, 
given  by  T.,  stated,  that  W.,  in  March,  1850,  recovered  a 
judgment  against  T.,  and  made  W.  a  party  defendant  W. 
pleaded,  that,  in  November,  1841,  D.  recovered  a  Judgment 
against  T.,  which  remained  unsatisfied,  and  that  U.  should 
have  been  made  a  party.  The  plea  was  overruled.  ITen- 
dry  V.  Quinan.  534 

4.  An  objection  for  want  of  parties  may  be  taken  at  the  final 
hearing.     Campbell  v.  Adm'r  Campbell  356,  738 

Vide  Sale  by  Sheriff  2.     Corporation  2. 

PARllTTON. 

1.  T.  Qonreyed  to  D.,  who  had  married  his  daoghter,  the  equal 
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undivided  third  part  of  a  farm  of 
devised  to  his  daughter,  the  wife 
life,  his  undivided  two- third  parts  o 
her  death  to  her  husband,  the  8ai< 
gotten  of  her  body,  to  .be  equal! 
D.'s  wife  died  ;  and,  afterwards,  I 
undivided  third  part  of  the  said  : 
leaving  five  children,  and  leaving  a 
to  two  of  his  sons,  in  equal  shan 
ten  acres,  describing  it  by  mete 
acres  was  a  part  of  the  said  undi 
and  devised  to  his  said  five  child 
estate,  real  and  personal,  in  equs 
acres  embraced  the  dwelling  houf 
longing  to  the  said  farm.  On  bi 
directed,  that  a  division  of  the  sai 
two  parts,  one  part  to  contain  one 
thirds,  and  that  the  one-third  be  as 
in  such  way  as  to  include  the  sai 
portion  so  set  off  as  the  two-third 
divided  into  five  shares,  one  share 
each  of  the  said  five  children  ;  ar 
off  as  the  one-third  of  the  said  f 
vised  by  D.  to  the  sons  bo  assi(i[r 
that  the  residae  of  the  said  third 
five  children  of  D.     Doremus  v.  j 

2.  In  a  petition  to  the  Orphans'  Coi 
the  petition  stated  that  the  pe'titioi 
divided   fourth  part  of  the  lands 

.  Commissioners  that  the  lands  cou! 
prejudice  to  the  owners,  the  Orpbj 
of  the  lands.  On  application  to 
divisioi^  of  the  proceeds  of  the  s 
evidence  to  show,  that,  by  the  hi 
another  fourth,  and  the  sale  of  th 
assignee  in  bankruptcy,  and  the 
petitioner,  he  was  entitled  to  thi 
ceeds  of  the  sale,  though  these  fa 
petition  for  the  division  of  the  lani 
refused  to  admit  the  evidence. 
On*  Appeal,  the  order  of  the  Orpl 
Estate  *f  Isaac  Coombs,  dec'd. 

PARTNERSHIP. 

1.  A  partnership  composed  of  A.  ai 
dissolved  in  January,  1644.  A.  f 
tie  the  afiairs  of  the  firm.  A.  be 
partnership,  of  A.,  C.  and  Co.,  i 
firm  93,600,  of  the  goods  of  the  i 
B.  took  asaets  of  the  aaid  late  firn 


A.  met  the  engagements  of  said  late  firm  as  long  as  the 
settlement  of  their  affairs  remained  in  his  hands.  After  a 
few  months,  it  was  agreed  between  A.  and  B.  that  B. 
should  take  the  assets  and  go  on  with  the  settlement  of  the 
aflTairs  of  the  late  firm  of  A.  and  B,  At  or  about  the  time 
of  this  change  two .  accommodation  notes  made  bj  D.,  a 
brother  of  A.,  and  endorsed  by  A.,  C.  and  Co.,  were  ob- 
tained, one  dated  April  1,  and  the  other  April  4,  1644,  one 
at  4  and  the  other  at  3  months,  amounting,  together,  to 
$3^200,  for  the  purpose  of  raising  money  to  meet  engage- 
ments of  said  late  firm  of  A.  and  B.  The  money  could 
not  be  raised  on  these  notes ;  and  afterwards,  notes  bearing 
the  same  dates,  for  the  same  amounts,  and  payable  at  the 
same  times,  made  by  A.,  C.  and  Co.,  payable  to  and  endorsed 
by  A.,  were  procured,  to  be  used  instead  of  the  first  two 
notes,  for  the  same  purpose.  A  bond  and  mortgage  from  A. 
to  D.  was  made  on  the  16th  of  April,  1844,  without  any 
consideration,  either  for  the  sole  purpose  of  protecting  D. 
against  his  said  endorsements,  or  for  the  purpose  of  raising 
money  on  them  as  securities  having  no  connection  with  the 
said  endorsements ;  for  which  of  mese  purposes  the  bond 
and  mortgage  were  given  was  a  matter  of  dispute  between 
the  parties.  The  two  notes  endorsed  by  D.,  and  the  bond 
and  mortgage  went  into  the  hands  of  K.,  in  New  York,  for 
the  purpose  of  having  money  rused  on  them,  to  be  applied 
to  the  payment  of  debts  of  said  late  firm  of  A.  and  B.  The 
bond  and  mortgage  were  assigned  by  D.  to  K^  without  any 
consideration  therefor,  for  the  more  convenient  transferring 
them  to  any  lender  of  money  on  them,  D.  not  residing  in 
New  York.  Money  was  advanced  by  K.,  or  raised  by  him, 
on  the  said  two  notes  endorsed  by  O.  No  money  was 
raised  on  the  bond  and  mortgage  as  separate  securities  dis- 
connected with  the  notes  endorsed  by  D.  After  the  dissolu- 
tion of  the  partnership  of  A.  and  B.,  B.  went  into  partner- 
ship with  O.,  Under  the  name  of  B.  and  Co.,  and  this  firm  be- 
came indebted  to  the  complainants  for  goods  sold  by  the 
complainants  to  them,  for  which  they  gave  their  notes  to 
the  complainants.  The  notes  of  A.,  C.  and  Co.,  endorsed 
by  D.,  were  paid,  half  by  B.,  and  half  by  A.  On  the  24th 
of  September,  1844,  the  bond  and  mortgage  were  assigned 
by  K.,  without  any  consideration,  to  the  complainants,  by 
the  direction  of  B.,  as  oollatteral  security  for  the  payment 
of  said  notes  given  by  B.  and  Co.  to  the  complainants,  and 
the  complainants  claim  to  hold  them  as  securities  for  goods 
sold  by  them  to  B.  and  C^  before  and  after  the  assignment 
of  the  bond  and  mortgage  to  them.  The  complainants 
made  no  inquiry,  either  of  the  mortgagor  or  mortgagee,  to 
ascertain  for  what  purpose  they  were  given,  or  whether 
there  was  any  money  due  on  them,  or  whether  B.  had  any 
right  to  direct  the  assignment  of  them,  and,  before  they  took 

58 


938 


INDEX 


the  asgignmeot,  received  froi 
prised  them  that  when  K.  ma 
had  no  right  existing  in  him  1 
bond  and  mortgage  were  givi 
protecting  D.  against  his  em 
thought  to  be  the  weight  of  tl 
notes  were  paid,  the  purpose 
gage  were  given  was  accompl 
assign  them,  or  B.  to  direct  th 
complainants  acquired  no  intei 
That  if  the  bond  and  mortgag 
K.  for  the  purpose  of  enablin 
for  the  purposes  of  said  late  1 
right,  under  the  facts  in  evic 
complainants,  and  B.  had  no 
of  them  by  K.  to  the  oomplaii 
the  notes  of  B.  and  Co.,  given 
the  complainants.    McCurdy  < 

PAYMENT,  (AGREEMENT  TO  RI 
Vide  Partnership  1. 

PLEADINGS. 

1.  The  bill  contained  no  prajer 
by  counsel  Demurrer  allowed. 

2.  On  demurrer  to  the  whole  bill 
the  demurrer  will  be  overruled 

Vide  Usury,  1. 

CROSS  BILL.    Vide  Marigc 

PRACTICE. 

1.  On  a  bill  against  a  widow  in  p 
her  for  her  dower,  to  stay  waste 
and  an  order  of  reference  to  a  Mj 
•f  the  waste  done ;  the  order  dir 
and  place  of  proceeding  before  I 
fendant ;  which  notice  was  sei 
not  appear  before  the  Master, 
filed  Sept  3, 1850.  No  rule  to 
entered.  On  the  9th  Sept,  18J 
were  filed.  At  the  Deeember 
made,  on  the  part  of  the  comji 
tions  from  the  file.  ^ 

Held,  That  when  the  order  of  rei 
dvects  that  netiee  of  proceedin 
to  the  defendant,  a  rule  to  conf 
nisi  should  be  entered  on  th< 
Motion  denied.    Brundage  el  u 

2.  Where  a  decree  pro  am.  is  take 
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ter  ordered^  and  bo  notice  to  the  defendant  to  attend  the 
Master  is  necessary,  and  no  rale  to  confirm  his  report  niii 
is  required,  (as  by  rale  4,  art.  14  of  the  rules,)  if  exceptions 
be  filed  to  the  report,  it  seems,  that  the  complainant  may 
set  the  cause  down  preparatory  to  further  directions  or  to  a 
final  decree ;  and,  if  the  exceptions  be  overrated,  may  get  a 
final  decree  at  the  term  at  which  the  cause  is  so  set  down. 

lb. 

3.  An  injunction  restraining  an  ejectment  was  dissolved ;  and 
the  order  of  dissolution  was  appealed  from,  and  affirmed; 
the  dissolution  and  affirmance  being,  both,  with  costs.  A 
motion  that  further  proceedings  on  the  bill  be  stayed  until 
the  costs  be  paid  was  denied.  Foil  VaUcenhurgh  v.  Rahway 
Bank.  560 

4.  The  complainant  in  a  bill  to  set  aside  a  deed  made  by  lum, 
on  the  ground  that  it  was  fraudulently  obtained  from  him, 
bad,  before  filing  his  bill,  brought  ejectment  for  the  land ; 
and,  while  the  cause  in  Chancery  was  proceeding,  he  no- 
ticed the  ejectment  for  trial.  On  petition,  he  was  ordered  to 
make  his  election  in  which  Court  he  would  proceed.  Free* 
man  v.  SlaaU.  814 

Vide /fl/unclton,   Martgage,2.    Usury,  I.    Lunacy  I. 

"     (IN  COURT  OF  ERRORS  AND  APPEALS.) 

After  appeal  taken,  the  respondent  in  appeal  died.  A  mo- 
tion for  an  order  making  his  administrator  and  heirs*at-law 
parties,  and  for  an  order  of  publication,  some  of  the  heirs 
residing  in  New  York,  and  some  being  infants,  was  allowed, 
and  an  order  directed  to  be  drawn  according  to  the  practice 
in  Chancery.    McCurdy  and  others  v.  Agneuk  728 

PREROGATIVE  COURT.  Vide  PartUion,  1.  Executors  and  Ad* 
minisiraiors,  1,  2,  3.  Orphans*  Court,  1.  Will,  1.  Mort- 
gage, 5.    Dower,  2.   Administration  Bond,  I.   Evidence,  2. 

PRIORITY  (OF  INCUMBRANCE.)    Vide  Mortgage,  5,  10.. 

PURCHASE  MONEY  (APPLICATION  OF.)  Vide  Trust,  and 
Trustee,  2. 

PURCHASER  {BONA  FIDE.)    Vide  Sbrtgage,  4. 

Q 
QUARRY.    Vide/»;tfncftoii,2.     WasU,l. 

R 
RECEIVER.    Vide  It^wnetion  4.     Trust  1.    Lease  1. 

REFUNDING  BOND.    Ylde  Admimstratkm  bond  I. 
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RELEASE.    Y\de  Mortgaged 

REMEDY  AT  LAW. 

1.  The  pleadiogt  raiBed  tke  qaesti 
of  an  act  of  the  LegiBlatare  incc 
aathoriziDg  them  to  eonttnict  a 
highway,  and  charge  tolls,  provi 
pany  shall  constnict  the  tarnpikfi 
way,  they  shall  pay  to  the  ownei 
the  said  highway  passes  all  dan 
the  constnietion  of  said  tornpiki 
the  said  act  shall  not  take  effec 
be  vacated  as  a  pnblic  highway, 
Chancellor  said  it  was  a  qnestio 
of  law ;  and,  under  the  circamst 
complainant  to  his  remedy  at  laix 
Vide  Injunction  3.  Delivery  \ 
Drustee^ 

REVIVOR.    Vide /fi/tmc<tbfi  &    CredUoi 

S 

SALE  (OF  LAND.)    Vide  PartUion  1. 
gage  9. 

•»     (OF  STOCK  IN  INSURANCE 
cwriiy  1. 

^      (UNDER  POWER  BY  WILL.) 

^     (BY  ADMINISTRATORS.)    Vid 
and  Adsnmisirators  4. 

<<     (BY  RECEIVER)  Vide  Lease  I. 

SALE  BY  SHERIFF. 

1.  At  a  Sheriff's  sale  of  land  on  c 
the  hammer  was  struck,  received 
as  a  bid,  and  which  the  crier  nn 
would  have  received  as  a  bid  at 
bidding,  but  which  he  refused  to  t 
that  the  half  hour,  expiring  at  a  ( 
which,  by  the.  instruction  of  the  J 
time  for  bidding,  had  expired. 
Parker  v.  PraU. 

2.  On  a  judgment  in  favor  of  th 
against  A.,  execution  was  levied 
house,  as  alleged  by  the  bill,  havi 
trust  mom'es  of  the  infant  in  his  1 


INDEX.  941 

the  Sheriff's  Bale  B\  gave  out  that  he  intended  to  buy  the 
property  for  the  iofant  and  convey  it  to  her,  to  save  her 
from  loss  by  A/s  inability  to  pay  her  claim  against  him^ 
and  represented  that  the  honse  and  lot  were  subject  to  a 
bond  and  mortgage  of  t7,000.  Under  these  representa- 
tions the  house  and  lot,  valued  at  t5,000,  were  struck  off 
to  B.  at  97.    There  was  a  mortgage  on  record  for  t7,000, 

gven  by  A*  and  B.  on  the  said  house  and  lot  and  other  lands  of 
.,  buty  previous  to  the  Sheriff's  sale,  an  arrangement  and 
written  agreement  had  been  made  between  A.  and  B.,  by 
which  B.  was  bound  to  pay  off  and  discharge  the  mort- 
gage ;  and  it  was  actually  paid  off  by  B.  and  cancelled  of 
record  dbortly  after  the  said  Sheriff's  sale.  Held :  That 
the  proper  relief  would  be  to  set  aside  the  Sheriff's  sale ;. 
and  the  complainant,  the  infant  that  was,  was  permitted  to 
amend  her  bill  so  that  such  relief  could  be  given. 
B.  having  mortgaged  the  house  and  lot  after  he  received  the 
Sheriff's  deed  therefor,  it  was  held  that  the  mortgagee  should 
have  been  made  a  defendant;  and  leave  was  given  to  amend 
the  bill  in  this  respect  also.    Henry  v.  Proton.  245- 

Vide  Agreement,  2,  3. 

SALE  ON  COMMISSION. 

1.  Commission  merchants  in  Philadelphia  to  whom  good» 
manufactured  by  a  Company  in  Trenton  were  sent,  in  their 
brown  state,  to  be  sold,  sent  them  to  a  printinff  establish* 
ment  in  Pennsylvania  and  had  them  printed,  and  then  sold 
them. 

Held :  That  where  the  printing  was  advantageous  to  the  man- 
ufacturing Company  they  should  have  the  benefit;  but 
when  the  printing  caused  a  loss  the  manufacturing  Compa- 
ny should  be  credited  with  the  value  of  the  goods  in  thehr 
brown  state. 

2»  The  commission  merchant  in  Philadelphia,  who  was  to  re- 
ceive 5  per  cent  for  sale  and  guarantee,  sent,  without  di- 
rection to  do  so,  some  of  the  goods  to  New  York  and  Bos- 
ton for  sale,  and  paid  5  per  cent  for  sale  and  ffuarantee. 

Heid :  That  a  charge  by  him  of  two  and  a  h^f  per  cent  in 
addition  was  inadmissible.     Vandyke  v.  Brawn*  657 

SPECinC  PERFORMANCE. 

1.  Specific  perfonnance,  at  the  instance  of  a  vendor,  will  not 
be  decreed,  unless  Us  ability  to  make  a  title  which  will 
secure  to  the  purchaser  the  full  enjoyment  of  the  property, 
free  from  embarrassment,  be  unquestionable*  SL  Marj^e 
Church  V.  Stockton.  520 

2.  On  the  1st  of  April,  1834,  A.  agreed,  by  parol,  with  B.,  his 
aon,  that  if  B.  would  go  and  Uve  on  a  certain  portion  of 
A.*s  land,  being  woodland,  of  25  acres,  and  clear  and  im- 
prove such  parts  of  it  as  B.  might  think  proper  for  tilling 
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and  meadow,  A.  would,  aAer  B.  had 
give  B.  a  deed  in  fee  for  the  25  s 
proposition,  went  into  possession,  d 
the  tract,  and  built  and  otherwise  i 
continued  to  reside  thereon  from  1 
the  filing  of  the  bill,  in  May,  1850, 
of  the  agreement,  on  his  part 
Specific  performance  was  decree< 


Vide  Agreement  2. 

STOCK  (SUBSCRIPTION  FOR.) 
1,2. 


Vide 


SURROGATE,  (POWER  OF.)    Vide  Ifor 


TITLE  (DEFECT  OF.) 
1.    DovDer2. 


Vide  Boundary  1 


TRIAL  AT  LAW,  (OF  RIGHT  OF  PRO 
tdeni  Conveyance  1. 


I' 


TRUST,  AND  TRUSTEE. 

1.  A.  held  the  property  of  a  manufaot 
for  its  creditors,  of  whom  B.  was 
and  then  for  the  Company.  B.  1 
property,  and  had  got  into  possess 
the  property  in  its  appropriate  use. 
by  the  Company  against  A.  and  B 
decree  for  an  account  had  been  ma 
Master  was  proceeding  with  the  a 
conveyance  of  the  property  to  B.,  i 
ability  to  pay  was  admitted.  On  n 
the  trustee,  and  for  the  appointmei 
a  receiver,  the  Court  denied  the  mc 
Co.  V.  EdsaU. 

2.  Where  the  purpose  to  which  the 
sale  of  lands  by  a  trustee  is  requit 
definite  and  limited  nature,  it  seen 
bound  to  see  to  the  proper  appl 
money.     St  Martfs  Church  v.  Sta 

3.  On  a  promise,  by  A ,  in  considera 
for  land  from  B.,  to  pay  C.  a  cert 
B.,  a  suit  at  law  seems  to  be  the  pr 
If  it  be  a  trust,  it  is  an  express  trus 
it  would  be  necessary. 
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Semhle :  That  if  the  object  of  B.  was^  to  provide  means  for 

C.  in  such  waj  that  he  could  not  squander  them  and  his 
creditors  could  not  reach  them,  C.  could  not  enforce  the 
payment  to  him ;  for  that  would  defeat  the  grantor's  object. 
Amwine  v.  Carroll.  620,  886 

4.  A  deed  from  A.,  of  the  first  part,  to  B.  and  C.  in  trust  for 
the  use  of  D.,  her  heirs  and  assigns,  of  the  second  part, 
^i-itnessed,  that  the  party  of  the  first  part,  ic  consideratioa 
of  tSOO  to  him  paid  by  the  party  of  the  second  part,  grant- 
ed,  dec,  unto  the  party  of  the  second  part,  their  heirs  and 
assigns,  certain  land  :  To  Hold  unto  the  said  party  of  the 
second  part,  their  heirs  and  assigns,  to  the  only  proper  use, 
benefit  and  behoof  of  them  the  said  party  of  the  second 
part,  their  heirs  and  assigns  forever.  And  A.  covenanted  to 
and  with  B.  and  C.  in  trust  for  D.,  her  heirs  and  assigns, 
party  of  the  second  part,  that  he  was  seized,  dec. 
Another  deed  from  A.,  of  the  first  part,  to  B.  and  C.  in 
trust  for  the  use  of  D.,  party  of  the  second  part,  witnessed, 
that  the  party  of  the  first  part,  in  consideration  of  (dec.)  to 
him  paid  by  the  party  of  the  second  part,  granted,  dec, 
unto  the  party  of  the  second  part,  their  heirs  and  assigns, 
certain  other  lands :  To  Have  and  to  Hold  unto  the  party 
of  the  second  part,  their  heirs  and  assigns,  to  the  only  prope  r 
use,  benefit  and  behoof  of  them  the  said  party  of  the  second 
part,  their  heirs  and  assigns  forever.  And  A.  covenanted 
to  and  with  the  said  B.  and  C.  in  trust  for  the  said  D.«  party 
of  the  second  part,  their  heirs  and  assigns,  that  he  was 
seized,  dec. 

Held:  That  these  deeds  gave  a  legal  estate  in  fee  in  trust  for 

D.  in  fee.    N.  Hope  Del  B.  Co.  v.  Rich.  648, 908 

5.  P.,  by  will,  gave  one-fourth  of  his  personal  estate  to  Q.,  ia 
trust  for  P.'s  grand-daughter,  M.  F.,  a  daughter  of  Q.,  to  be 
paid  to  her  by  the  said  Q.  as  her  necessities  might  require. 
The  amount  of  the  trust  fund  received  by  Q.  was  t2,094. 
Q.  bought  a  house  and  lot,  for  92,500,  and  took  a  deed  for 
it  to  himself;  and  M.  F.  and  her  family  lived  in  it  for  three 
years,  with  Q.'8  permission,  and  without  paying  him  rent. 
During  this  time  Q.  expended  $500  in  repairing  the  house. 
After  M.  F.  and  her  family  left  the  house,  Q.  expended  t522 
mor<)  in  repairs.  After  Uie  death  of  F.,  the  husband  of  M. 
P.,  Q.  sold  the  property  for  tSOOO.  Q.  rendered  a  trust  ac- 
count based  on  the  principle  of  chargi  ng  the  trust  fund  with 
the  loss  consequent  upon  the  purchase  of  the  said  property* 

Held :  That  he  was  not  entitled  to  do  so. 
Held,  further:  That  on  the  death  of  M.  F..  the  trust  fund  be- 
longed  to  her  children.    Fisher  v.  QuickCs  Executors.    674 

6.  The  cestui  que  trust  of  land,  the  trust  being  for  his  own  ben- 
efit, caitiot  invest  his  individual  property  by  building  on  the 
land,  and  thus  create  a  trust  in  lus  own  favor  of  his  Individ- 
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nal  property,  to  the  prejadiee  of  his  ereditors.  Wm 

V.  Johnson  and  others,  120 

Vide  Injunction  I,  4.    Lease  h    PariicM  I,  2.  EvL 

1.  Fraudulent  Conveyance  2,  3.  Corporation  2.  Sa 
Sheriff,  2. 

u 

USURY. 

1.  A  demurrer  to  a  foreclosure  bill  having  been  overmledi 
an  order  made  that  the  defendant  answer  in  fortj  d 
and  a  decree  pro  con,  having  been  taken,  on  default  of 
Bwer,  the  defendant,  without  notice,  took  an  order  gi 
kim  leave  to  put  in  .an  answer,  without  informing  the  C 
of  the  nature  of  the  answer  he  intended  to  put  in.  An 
Bwer  was  put  in  setting  up  usury.  On  motion,  it  was 
dered,  that  the  defendant  strike  out  so  much  of  the  am 
as  set  up  usury,  or  introduce  in  the  answer  an  offer  to 
the  principal  sum  with  the  legal  Interest    Remer  ?.  Si 

2.  B.  agreed  to  loan  to  C.  $2fi00,  on  condition  that  C.  w 
reeeive  from  B.  9800  in  goods,  at  prices  fixed  by  B^ 

.  P&J>  oi"  allow  B.  to  retain,  5  per  oent^  or  8100,  oi 
remaining  82,000,  and  give  to  B.  his  bond  and  mortj 
for  82,800,  with  la^fal  interest. 
Held,  by  the  Chancellor,  that  the  bond  and  mortgage  were 
for  usury.    Brolasky  v.  MiUer  et  aL 
On  appeal,  it  was  held  that  the  facts  in  this  case  did  no 
tablish  usury.     lb, 

3.  A  purchaser  of  land  at  Sheriff's  sale  on  judgment  and 
cution  at  law  subject  to  a  mortgage  may  take  advai: 
of  usury  in  the  mortgage.    lb,  .    .: 

Vide  Account  settled,  7. 

w 

WASTE. 

1.  On  a  bill  to  restrain  waste  by  working  a  quarry,  an  ioj 
tion  was  allowed. 

An  account  for  waste  done  is  incidental  to  relief  by  inj 
tion  against  future  waste ;  and  is  directed  on  the  prin 
of  preventing  multiplicity  of  suits.      Ackerman  v.  Hat 

2L  Injunction  allowed  to  prevent  waste  by  a  widow  oa 
lands  in  her  possession  assigned  to  her  for  her  do 
Brundage  et  ux,  v.  GoodfdUno* 

WILL. 

1.  When  a  will  is  signed  and  published  with  the  prope; 
lemnities  and  in  the  usual  manner,  the  testator  dech 
that  he  published  the  same  as  his  last  will  and  testai 
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the  premmption  is  tlut  he  knew  its  eooteDti.  What  oir- 
eamttaocM  insoffioient  to  overcome  thii  presofii[»tion !  WiU 
of  Namsy  MaxweH  251 

3.  A.»  by  will,  gave  to  hie  widow  the  aie  of  his  farm  and  dwell- 
ing hou8e»  and  farming  utensils  and  stock  on  the  farm,  and 
his  family  of  colored  people,  and  his  household  and  kitchen 
furniture,  until  his  son  A.,  (an  only  child,  of  three  years 
old,)  should  arrive  at  the  age  of  21  years ;  and  gave  his 
widow  9300  a  year,  out  of  his  estate,  during  her  natural 
life ;  all  which  was  in  lien  of  her  dower.  He  next  gave  cer- 
tain pecuniary  legacies.  And  then  gave  all  the  rest  and 
residue  of  his  estate,  real  and  personal,  to  his  son  A. ,  to 
him,  his  heirs  and  assigns  forever;  and  directed  his  exec* 
ntors  to  rent  out  his  houses  and  lots  in  Paterson,  and  put 
out  the  proceeds  thereof,  together  with  his  monies  and  se- 
curities for  money,  to  interest,  for  the  benefit  of  his  son« 
until  he  should  arrive  at  the  age  of  21  years ;  and  to  give 
his  said  son,  out  of  his  estate,  a  college  education,  and  a 
decent  support  until  he  should  arrive  at  the  age  of  21  years. 
And  then  provided  as  follows :  "  But  if  my  said  son.  A*, 
should  die  having  no  children,  then  my  will  is,  and  I  do  dis* 
pose  of  my  property  in  the  following  manner ;"  (giving  the 
said  residue  of  his  real  and  personal  estate,  so  devised  and 
bequeathed  to  his  said  son,  to  other  persons.)  The  son,  A», 
attained  21,  and  afterwards  died  without  having  had  i^ 
child. 

Hdd:  That  on  A.'s  attaining  21  his  estate  was  absolute  and 
and  unqualified :  the  clause  giving  the  property  over  being 
held  to  mean  the  death  of  A.  under  2i  having  no  children. 
Pennington  v.  Executors  of  Van  Houten,  272, 745 

3.  If  the  intention  of  the  testator  can  be  satisfactorily  gathered 
from  the  frame  and  provisions  of  the  will  and  the  language 
and  connection  of  the  particular  clause^  it  is  the  duty  of  the 
Court  to  declare  that  intention.  /6. 

4L  A  bequest  in  a  will  was  as  follows :  ''  I  give  and  bequeath 
unto  the  New  York  Methodist  Conference  Society  for  the 
support  of  old  worn  out  preachers,  the  sum  of  three  thou- 
sand dollars.'' 

Held,  under  the  evidence,  that  "  The  New  York  Annual  Con- 
ference Ministers'  Mutual  Assistance  Society"  was  the  so- 
ciety intended  by  the  testatrix,  and  entitled  to  the  legacy. 
JV.  F.  An.  Con.  M.  M.  A.  S.  v.  ExeaUara  of  Clarkeon. 
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5  H.,  by  will,  gave  six  legacies  to  six  individuals  respectively, 
by  their  respective  names ;  and  then  gave  9500  to  the  Pres- 
byterian Church  in  the  Cove,  and  the  interest  paid  to  their 
minister  annually,  the  principal  to  remain  good  as  long  aa 
there  is  anv  church  there ;  and  then  provided  as  follows : 
*'  If  there  should  be  any  more  of  my  estate  left  after  pay* 

'60 


Ing  Mrt  Ae  lefaieiM,  I  give  and  beqiMAA  dne  Ihird  to  mj 
iaid  davghter,  and  the  other  two-thinlt  to  be^  eqaatty  dhrideN 
amonff  all  those  that  I  have  gives  legaeiea  to.'* 
HM9  TtkBt  the  laki  Chvreh  waa  not  entitled  to  a  abare  of  th 
said  reaid«e.  CoddmgUm  v.  B»&euiars  of  Mavent.  6d( 
Ttio  Tnist  md  TnuUm,  d.  Exeeulor*  md  Administra 
tars  2. 

WITNE98.    VU»EMeM$fl,2,9,4.    JftH^vgv,  10. 


